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ERRATA. 

In  the  last  line  of  the  3d  head-note  in  the  case  of  Murphy  v.  State, 
p.  137,  for  "expression"  read  opinion. 

In  the  9th  line  of  the  13th  head-note  in  the  case  of  Howison  v, 
Oakley,  p.  215.  for  "notice"  read  notes. 

In  the  2d  and  13th  lines  in  the  2d  head-note  in  the  case  of  Tyson 
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In  the  6th  line  of  the  1st  head-note  in  the  case  of  Cowan  v.  South- 
ern Railway  Co.,  p.  554,  for  "82032"  read  ^203J^. 
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CODE  OF  ETHICS 


ADOPTED  BY 


ALABAMA  STATE  BAR  ASSOCIATION." 


The  purity  and  efficiency  of  judicial  administration, 
which,  under  our  system,  is  largely  government  itself, 
depend  as  much  upon  the  character,  conduct,  and 
demeanor  of  attorneys  in  this  great  trust,  as  upon  the 
fidelity  and  learning  of  courts,  or  the  honesty  and 
intelligence  of  juries. 

"There  is,  perhaps,  no  profession  after  that  of  the 
sacred  ministry,  in  which  a  high-toned  morality  is  more 
imperatively  necessary  than  that  of  the  law.  There  is 
c-ertainly,  without  any  exception,  no  profession  in  which 
so  many  temptations  beset  the  path  to  swerve  from  the 
lines  of  strict  integrity ;  in  which  so  many  delicate  and 
difficult  questions  of  duty  are  constantly  arising.  There 
are  pitfalls  and  man-traps  at  every  step,  and  the  mere 
youth,  at  the  very  outset  of  his  career,  needs  often  the 
prudence  and  self-denial,  as  well  as  the  moral  courage, 
which  belongs  commonly  to  riper  years.  High  moral 
principle  is  his  only  safe  guide ;  the  only  torch  to  light 
his  way  amidst  darkness  and  obstruction." — Sharswood. 

A  comprehensive  summary  of  the  duties  specifically 
enjoined  by  law  upon  attorneys,  which  they  are  sworn 
*-not  to  violate,"  is  found  in  section  791  of  the  Code  of 
Alabama. 

These  duties  are: 

"Ist.  To  support  the  constitution  and  laws  of  this 
State  and  the  United  States. 

"2d.  To  maintain  the  respect  due  to  courts  of  justice 
and  judicial  officers. 

"3d.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  to  them,  such  means  only  as  are  con- 


•Piinted   in   accordance  with   the  act  of  the  General  Assembly, 
approved  February  2,  1899.— Acts  of  1898-99,  p.  87. 
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sistent  with  truth,  and  never  seek  to  mislead  the  judges 
by  any  artifice  or  false  statement  of  the  law. 

"4th.  To  maintain  inviolate  the  confidence,  and,  at 
every  peril  to  themselves,  to  preserve  the  secrets  of  their 
clients. 

"5th.  To  abstain  from  all  offensive  personalities,  and 
to  advance  no  fact  prejudicial  to  the  honor  or  reputation 
of  a  party  or  a  witness,  unless  required  by  the  justice  of 
the  cause  with  wTiich  they  are  charged. 

"6th.  To  encourage  neither  the  commencement  nor 
continuance  of  an  action  or  proceeding  from  any  motive 
of  passion  or  interest. 

"7th..  Never  to  reject,  for  any  consideration  i)ersonal 
to  themselves,  the  cause  of  the  defenseless  and  op- 
pressed." 

No  rule  will  determine  an  attorney's  duty  in  the 
varying  phases  of  every  case.  What  is  right  and  proper 
must,  in  the  absence  of  statutory  rules  and  an  authori- 
tative code,  be  ascertained  in  view  of  the  peculiar  facts, 
in  the  light  of  conscience,  and  the  conduct  of  honorable 
and  distinguished  attorneys  in  similar  cases,  and  by 
analogy  to  the  duties  enjoined  by  statute,  and  the  iniles 
of  good  neighborhood. 

The  following  general  rules  are  adopted  by  the 
Alabama  State  Bar  Association  for  the  guidance  of  its 
members : 

Duty  of  Attorneys  to  Courts  and  Judicial  Officers, 

1.  The  respect  enjoined  by  law  for  courts  and  judicial 
officers  is  exacted  for  the  sake  of  the  office,  and  not  for 
the  individual  who  administers  it.  Bad  opinion  of  the 
incumbent,  however  well  founded,  can  not  excuse  the 
A\  itiiholding  of  the  respect  due  the  office,  while  adminis- 
tering its  functions. 

2.  The  proprieties  of  the  judicial  station,  in  a  great 
measure,  disable  the  judge  from  defending  himself 
against  strictures  upon  his  official  conduct.  For  this 
reason,  and  because  such  criticisms  tend  to  impair 
jmblic  confidence  in  the  administration  of  justice,  attor- 
neys should,  as  a  rule,  refrain  from  published  criticism 
of  judicial  condu(!t,  especially  in  reference  to  causes  in 
which  they  have  been  of  counsel,  otherwise  than  in 
courts  of  review,  or  when  the  conduct  of  a  judge  is 
necessarily  involved  in  determining  his  removal  from  or 
continuance  in  office. 
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3.  Marked  attention  and  unusual  hospitality  to  a 
judge,  when  the  relations  of  the  parties  are  such  that 
they  would  not  otherwise  be  extended,  subject  both 
judge  and  attorneys  to  misconstruction,  and  should  be 
sedulously  aroided.  A  self-respecting  independence  in 
the  discharge  of  the  attorney's  duties,  which  at  the  same 
time  does  not  withhold  the  courtesy  and  respect  due  the 
judge's  station,  is  the  only  just  foundation  for  cordial 
personal  and  official  relations  between  bench  and  bar. 
All  attempts  by  means  beyond  these  to  gain 
special  personal  consideration  and  favor  of  a  judge  are 
disreputable. 

4.  Courts  and  judicial  officers,  in  their  rightful  exer- 
cise of  their  functions,  should  always  receive  the  support 
and  countenance  of  attorneys  against  unjust  criticism 
and  popular  clamor ;  and  it  is  an  attorney's  duty  to  give 
them  his  moral  support  in  all  proper  ways,  and  particu- 
larly by  setting  a  good  example  in  his  own  person  of 
obedience  to  law. 

5.  The  utmost  candor  and  fairness  should  charac- 
terize the  dealings  of  attorneys  with  the  courts  and  with 
each  other.  Knowingly  citing  as  authority  an  overruled 
case,  or  treating  a  repealed  statute  as  in  existence; 
knowingly  misquoting  the  language  of  a  decision  or  text 
book;  knowingly  misquoting  the  contents  of  a  paper, 
tJie  testimony  of  a  witness,  or  the  language  or  argument 
of  opposite  counsel ;  offering  evidence  which  it  is  known 
the  court  must  reject  as  illegal,  to  get  it  before  the  jury, 
under  guise  of  arguing  its  admissibility,  and  all  kin- 
dred practices,  are  deceits  and  evasions  unworthy  of 
attorneys. 

Puri>osely  concealing  or  withholding  in  the  opening 
argument,  positions  intended  finally  to  be  relied  on,  in 
<»rder  that  opposite  counsel  may  not  discuss  them,  is 
unprofessional.  Courts  and  juries  look  with  disfavor  on 
such  practices,  and  are  quick  to  suspect  the  weakness  of 
the  cause  which  has  need  to  resort  to  them. 

In  the  argument  of  demurrers,  admission  of  evidence, 
and  other  questions  of  law,  counsel  should  carefully  re- 
frain from  ^'side-bar"  remarks  and  sparring  discourse, 
to  influence  the  jury  or  bystanders.  Personal  colloquies 
between  counsel  tend  to  delay,  and  promote  unseemly 
wrangling,  and  ought  to  be  discouraged. 

6.  Attorneys  owe  it  to  the  courts  and  the  public  whose 
business  the  courts  transact,  as  Avell  as  to  their  own 
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clients,  to  be  punctual  in  attendance  on  their  causes; 
and  whenever  an  attorney  is  late  he  should  apologize  or 
explain  his  absence. 

7.  One  side  n^ust  always  lose  the  cause;  and  it  is  not 
wise,  or  respectful  to  the  court,  for  attorneys  to  display 
temper  because  of  an  adverse  ruling. 

Duty  of  Attorneys  to  each  other,  to  Clients  and  the 

Public. 

8.  An  attorney  should  strive,  at  all  times,  to  uphold 
the  honor,  maintain  the  dignity,  and  promote  the  useful- 
ness of  the  profession ;  for  it  is  so  interwoven  with  the 
administration  of  justice,  that  whatever  redounds  to  the 
good  of  one  advances  the  other;  and  the  attorney  thus 
discharges,  not  merely  an  obligation  to  his  brothers,  but 
a  high  duty  to  the  State  and  his  fellow  man. 

9.  An  attorney  should  not  speak  slightingly  or  dispar- 
agingly of  his  profession,  or  pander  in  any  way  to 
unjust  popular  prejudices  against  it;  and  he  should 
scrupulously  refrain  at  all  times,  and  in  all  relations  of 
life,  from  availing  himself  of  any  prejudice  or  popular 
misconception  against  lawyers,  in  order  to  carry  a  point 
against  a  brother  attorney. 

10.  Nothing  has  been  more  potential  in  creating  and 
pandering  to  popular  prejudice  against  lawyers  as  a 
class,  and  in  withholding  from  the  profession  the  full 
measure  of  public  esteem  and  confidence  which  belong 
to  the  proper  discharge  of  its  duties,  than  the  false 
claim,  often  set  up  by  the  unscrupulous  in  defense  of 
questionable  transactions,  that  it  is  an  attorney's  duty 
to  do  everything  to  succeed  in  his  client's  cause. 

An  attorney  '^owes  entire  devotion  to  the  interest  of 
his  client,  warm  zeal  in  the  maintenance  and  defense  of 
liis  cause,  and  the  exertion  of  the  utmost  skill  and 
ability,"  to  the  end,  that  nothing  may  be  taken  or  with- 
lield  from  him,  save  by  the  rules  of  law,  legally  applied. 
No  sacrifice  or  peril,  even  to  loss  of  life  itself,  can 
absolve  from  the  fearless  discharge  of  this  duty.  Never- 
theless, it  is  steadfastly  to  be  borne  in  mind  that  the 
great  trust  is  to  be  performed  within  and  not  without 
the  bounds  of  the  law  which  creates  it.  The  attorney's 
office  does  not  destroy  the  man's  accountability  to  the 
Creator,  or  loosen  the  duty  of  obedience  to  law,  and  the 
obligation  to  his  neighbor;  and  it  does  not  permit,  much 
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less  demand,  violation  of  law,  or  any  manner  of  fraud  or 
chicanery,  for  the  client's  sake. 

11.  Attorneys  should  fearlessly  expose  before  the 
proper  tribunals  corrupt  or  dishonest  conduct  in  the 
profession;  and  there  should  never  be  any  hesitancy  in 
accepting  employment  against  an  attorney  who  has 
wronged  his  client. 

12.  An  attorney  appearing  or  continuing  as  private 
counsel  in  the  prosecution  for  a  crime  of  which  he  be- 
lieves the  accused  innocent,  forswears  himself.  The 
State'e  attorney  is  criminal,  if  he  presses  for  a  convic- 
tion, when  upon  the  evidence  he  believes  the  prisoner 
innocent.  If  the  evidence  is  not  plain  enough  to  justify 
a  nolle  pros.,  a  public  prosecutor  should  submit  the  case, 
v/ith  such  comments  as  are  pertinent,  accompanied  by  a 
candid  statement  of  his  own  doubts. 

13.  An  attorney  cannot  reject  the  defense  of  a  person 
accused  of  a  criminal  offense,  because  he  knows  or  be- 
lieves him  guilty.  It  is  his  duty  by  all  fair  and  honor- 
able means  to  present  such  defenses  as  the  law  of  the 
land  permits;  to  the  end  that  no  one  may  be  deprived  of 
life  or  liberty,  but  by  due  process  of  law. 

14.  An  attorney  must  decline  in  a  civil  cause  to  con- 
duct a  prosecution,  when  satisfied  that  the  purpose  is 
merely  to  harrass  or  injure  the  opposite  party,  or  to 
work  oppression  and  wrong. 

15.  It  is  a  bad  practice  for  an  attorney  to  communi- 
cate or  argue  privately  with  the  judge  as  to  the  merits 
of  his  cause. 

16.  Newpsaper  advertisements,  circulars  and  business 
cards,  tending  professional  services  to  the  general  pub- 
lic, are  proper;  but  special  solicitation  of  particular 
individuals  to  become  clients  ought  to  be  avoided.  Indi- 
rect advertisement  for  business,  by  furnishing  or  inspir- 
ing editorials  or  press  notices,  regarding  causes  in  which 
the  attorney  takes  part,  the  manner  in  which  they  were 
conducted,  the  importance  of  his  positions,  the  magni- 
tude of  the  interests  involved,  and  all  other  like  self- 
laudation,  is  of  evil  tendency  and  wholly  unprofessional. 

17.  Newspaper  publications  by  an  attorney  as  to  the 
merits  of  pending  or  anticipated  litigation,  call  forth 
discussion  and  reply  from  the  opposite  party,  tend  to 
prevent  a  fair  trial  in  the  courts,  and  otherwise  preju- 
dice the  due  administration  of  justice.  It  requires  a 
strong  case  to  justify  such  publications;  and  when 
proper,  it  is  unprofessional  to  m&ke  them  anonymously. 
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18.  When  an  attorney  is  a  witness  for  his  client  except 
as  to  formal  matters,  such  as  the  attestation  or  custody 
of  an  instrument  and  the  like,  he  should  leave  the  trial 
of  the  cause  to  other  counsel.  Except  when  essential  to 
the  ends  of  justice,  an  attorney  should  scrupulously 
avoid  testifying  in  court  in  behalf  of  his  client,  as  to  any 
matter. 

19.  The  same  reasons  which  make  it  improper  in  gen- 
eral for  an  attorney  to  testify  for  his  client,  apply  with 
greater  force  to  assertions,  sometimes  made  by  counsel 
in  argument,  of  personal  belief  of  the  client's  innocence 
or  the  justice  of  his  cause.  If  such  assertions  are  habit- 
ually made  they  lose  all  force  and  subject  the  attorney 
to  falsehoods;  while  the  failure  to  make  them  in  partic- 
ular eases  will  often  be  esteemed  a  tacit  admission  of 
belief  of  the  client's  guilt,  or  the  weakness  of  his  cause. 

20.  It  is  indecent  to  hunt  up  defects  in  titles  and  the 
like  and  inform  thereof,  in  order  to  be  employed  to  bring 
suit;  or  to  seek  out  a  person  supposed  to  have  a  cause  of 
action,  and  endeavor  to  get  a  fee  to  litigate  about  it. 
Except  where  ties  of  blood,  relationship  or  trust,  make 
it  an  attorney's  duty,  it  is  unprofessional  to  volunteer 
advice  to  bring  a  law  suit.  Stirring  up  strife  and  litiga- 
tion is  forbidden  by  law,  and  disreputable  in  morals. 

21.  Communications  and  confidence  between  client 
and  attorney  are  the  property  and  secrets  of  the  client, 
and  can  not  be  divulged,  except  at  his  instance;  even  the 
death  of  the  client  does  not  absolve  the  attorney  from 
his  obligation  of  secrecy. 

22.  The  duty  not  to  divulge  the  secrets  of  clients  ex- 
tend further  than  mere  silence  by  the  attorney,  and 
forbids  accepting  retainers  or  employment  afterwards 
from  others  involving  the  client's  interests,  in  the  mat- 
ters about  which  the  confidence  was  reposed.  When  the 
secrets  or  confidence  of  a  former  client  may  be  availed 
of  or  be  material,  in  a  subsequent  suit,  as  the  basis  of 
any  judgment  which  may  injuriously  affect  his  rights, 
the  attorney  can  not  appear  in  such  cause,  without  the 
consent  of  his  former  client. 

23.  An  attorney  can  never  attack  an  instrument  or 
paper  drawn  by  him  for  any  infirmity  apparent  on  its 
face;  nor  for  any  other  cause  where  confidence  has  been 
reposed  as  to  the  facts  concerning  it.  Where  the  attor- 
ney acted  as  a  mere  conveyance,  and  was  not  consulted 
as  to  the  facts,  and  unknown  to  him,  the  transaction 
amounted  to  a  violation  of  the  criminal  laws,  he  may 
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assail  it  on  that  ground,  in  suits  between  third  persons, 
or  between  parties  to  the  instrument  and  strangers. 

24.  An  attorney  openly,  and  in  his  true  character, 
may  render  purely  professional  services  before  commit- 
tees, regarding  proposed  legislation,  and  in  advocacy  of 
claims  before  departments  of  the  government,  upon  the 
same  principles  of  ethics  which  justify  his  appearance 
before  the  courts;  but  it  is  immoral  and  illegal  for  an 
attorney  so  engaged  to  conceal  his  attorneyship,  or  to 
employ  secret  personal  solicitations,  or  to  use  means 
other  than  those  addressed  to  the  reason  and  under- 
standing, to  influence  action. 

25.  An  attorney  can  never  represent  conflicting 
interests  in  the  same  suit  or  transaction,  except  by  ex- 
press consent  of  all  so  concerned,  with  full  knowledge  of 
the  facts.  Even  then,  such  a  position  is  embarrassing, 
and  ought  to  be  avoided.  An  attorney  represents  con- 
flicting interests,  within  the  meaning  of  this  rule,  when 
it  is  his  duty,  in  behalf  of  one  of  his  clients,  to  contend 
for  that  which  duty  to  other  clients  in  the  transaction 
lequires  him  to  oppose. 

26.  "It  is  not  a  desirable  professional  reputation  to 
live  and  die  with — that  of  a  rough  tongue,  which  makes 
a  man  to  be  sought  out  and  retained  to  gratify  the 
malevolent  feeling  of  a  suitor,  in  hearing  the  other  side 
well  lashed  and  villified." 

27.  An  attorney  is  under  no  obligation  to  minister  to 
the  malevolence  or  prejudices  of  a  client  in  the  trial  or 
conduct  of  a  cause.  The  client  can  not  be  made  the 
keeper  of  the  attorney's  conscience  in  professional  mat- 
ters. He  can  not  demand  as  of  right  that  his  attorney 
shall  abuse  the  opposite  party,  or  indulge  in  offensive 
jiersonalities.  The  attorney,  under  the  solemnity  of  his 
oath,  must  determine  for  himself  whether  such  a  course 
is  essential  to  the  ends  of  justice  and  therefore  justifi- 
able. 

28.  Clients,  and  not  their  attorneys,  are  the  litigants ; 
and  whatever  may  be  the  ill-feeling  existing  between 
clients,  it  is  unprofessional  for  attorneys  to  partake  of 
it  in  their  conduct  and  demeanor  to  each  other,  or  to 
suitors  in  the  case. 

29.  In  the  conduct  of  litigation  and  the  trial  of 
causes  the  attorneys  should  try  the  merits  of  the  cause, 
and  not  try  each  other.  It  is  not  proper  to  allude  to,  or 
comment  upon,  the  personal  history,  or  mental  or  phys- 
ical peculiarities  or  idiosyncrasies  of  opposite  counsel. 
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l^ersonalities  should  always  be  avoided,  and  the  utmost 
courtesy  always  extended  to  an  "honorable  opponent. 

30.  As  to  the  incidental  matters  pending  the  trial,  not 
affecting  the  merits  of  the  cause,  or  working  substantial 
prejudice  to  the  rights  of  the  client,  such  as  forcing  the 
opposite  attorney  to  trial  when  he  is  under  affliction  or 
bereavement;  forcing  the  trial  on  a  particular  day  to  the 
serious  injury  of  the  opposite  attorney,  when  no  harm 
will  result  from  a  trial  at  a  different  time;  the  time 
allowed  for  signing  a  bill  of  exceptions,  crossing  inter- 
rogatories, and  the  like ;  the  attorney  must  be  allowed  to 
judge.  No  client  has  a  right  to  demand  that  his  attorney 
shall  be  illiberal  in  such  matters,  or  that  he  should  do 
anything  therein  repugnant  to  his  own  sense  of  honor 
and  propriety;  and  if  such  a  course  is  insisted  on  the 
attorney  should  retire  from  the  cause. 

31.  Where  an  attorney  has  more  than  one  regular 
client,  the  oldest  client,  in  the  absence  of  some  agree- 
ment, should  have  the  preference  of  retaining  the  attor- 
ney, as  against  his  other  clients  in  litigation  between 
them. 

32.  The  miscarriages  to  which  justice  is  subject,  and 
the  uncertainty  of  predicting  results,  admonish  attor- 
neys to  beware  of  bold  and  confident  assurances  to 
clients,  especially  where  the  employment  depends  upon 
the  assurance,  and  the  case  is  not  plain. 

33.  Prompt  preparation  for  trial,  punctuality  in 
answering  letters  and  keeping  engagements,  are  due 
from  an  attorney  to  his  client,  and  do  much  to 
strengthen  their  confidence  and  friendship. 

34.  An  attorney  is  in  honor  bound  to  disclose  to  the 
client  at  the  time  of  retainer,  all  the  circumstances  of  his 
relation  to  the  parties,  or  interest  or  connection  with  the 
controversy,  which  might  justly  influence  the  client  in 
the  selection  of  his  attorney.  He  must  decline  to  api)ear 
in  any  cause  where  his  obligation  or  relations  to  the 
opposite  parties  will  hinder  or  seriously  embarrass  the 
full  and  fearless  discharge  of  all  his  duties. 

35.  An  attorney  should  endeavor  to  obtain  full  knowl- 
edge of  his  client's  cause  before  advising  him,  and  is 
bound  to  give  him  a  candid  opinion  of  the  merits  and 
probable  result  of  his  cause.  When  the  controversy  will 
admit  of  it  he  ought  to  seek  to  adjust  it  without  litiga- 
tion, if  practicable 

36.  Where  an  attorney,  during  the  existence  of  the 
relation,  has  lawfully  made  an  agreement  which  binds 
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his  client,  he  can  not  honorably  refuse  to  give  the  oppo- 
site party  evidence  of  the  agreement,  because  of  his  sub- 
sequent discharge  or  instructions  to  that  effect  by  his 
former  client. 

37.  Money  or  other  trust  property  coming  into  the 
possession  of  the  attorney,  should  be  promptly  reported, 
and  never  commingled  with  his  private  property  or  used 
by  him,  except  with  the  client's  knowledge  and  consent. 

38.  Attorneys  should,  as  far  as  possible,  avoid  becom- 
ing either  borrowers  or  creditors  of  their  client;  and 
they  ought  scrupulously  to  refrain  from  bargaining 
about  the  subject  matter  of  the  litigation,  so  long  as  the 
relation  of  attorney  and  client  continue. 

39.  Natural  solicitude  of  clients  often  prompts  them 
to  offer  assistance  of  additional  counsel.  This  should 
not  be  met,  as  it  sometimes  is,  as  evidence  of  want  of  con- 
fidence; but  after  advising  frankly  with  the  client,  it 
should  be  left  to  his  determination. 

40.  Important  agreements  affecting  the  rights  of 
clients  should,  as  far  as  possible,  be  reduced  to  writing; 
but  it  is  dishonorable  to  avoid  performance  of  an  agree- 
ment fairly  made,  because  not  reduced  to  writing  as  re- 
quired by  rules  of  court. 

41.  An  attorney  should  not  ignore  known  customs  or 
practice  of  the  bar  of  a  particular  court,  even  when  the 
law  permits,  without  giving  opposing  counsel  timely 
notice. 

42.  An  attorney  should  not  attempt  to  compromise 
with  the  opposite  party,  without  notifying  his  attorney, 
if  practicable. 

43.  Where  attorneys  jointly  associate  in  a  cause  can 
not  agree  as  to  any  matter  vital  to  the  interest  of  their 
client,  the  course  to  be  pursued  should  be  left  to  his  de- 
termination. The  client's  decision  should  be  cheerfully 
acquiesced  in,  unless  the  nature  of  the  difference  makes 
it  impracticable  for  the  attorney  to  co-operate  heartily 
and  effectively ;  in  which  event,  it  is  his  duty  to  be  asked 
to  be  discharged. 

44.  An  attorney  coming  into  a  cause  in  which  others 
are  employed,  should  give  notice  as  soon  as  practicable 
and  ask  for  a  conference,  and  if  the  association  is  objec- 
tionable to  the  attorney  already  in  the  cause,  the  other 
attorney  should  decline  to  take  part,  unless  the  first 
attorney  is  relieved. 

45.  An  attorney  ought  not  to  engage  in  discussion  or 
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arguments  about  the  merits  of  the  case  with  the  opposite 
party,  without  notice  to  his  attorney. 

46.  Satisfactory  relations  between  attorney  and  client 
are  best  preserved  by  a  frank  and  explicit  understanding 
at  the  outset,  as  to  the  amount  of  the  attorney's  compen- 
sation; and,  where  it  is  possible,  this  should  always  be 
agreed  on  in  advance. 

47.  In  general,  it  is  better  to  yield  something  to  a 
client's  dissatisfaction  at  the  amount  of  the  fee,  though 
the  sum  be  reasonable,  than  to  engage  in  a  law  suit  to 
justify  it,  which  ought  always  to  be  avoided,  except  as 
a  last  resort  to  prevent  imposition  or  fraud. 

48.  Men,  as  a  rule,  overestimate  rather  than  under- 
value the  worth  of  their  services,  and  attorneys  in  fixing 
their  fees  should  avoid  charges  which  unduly  magnify 
the  value  of  their  advice  and  services,  as  well  as  those 
which  practically  belittle  them.  A  client's  ability  to 
pay  can  never  justify  a  charge  for  more  than  the  service 
is  worth ;  though  his  poverty  may  require  a  less  charge 
in  many  instances,  and  sometimes  none  at  all. 

49.  An  attorney  may  charge  a  regular  client,  who 
entrusts  him  with  all  his  business,  less  for  a  particular 
service  than  he  would  charge  a  casual  client  for  like 
services.  Tlie  element  of  uncertainty  of  compensation 
where  a  contingent  fee  is  agreed  on,  justifies  higher 
charges  than  where  compensation  is  assured. 

50.  In  fixing  fees  the  following  elements  should  be 
considered :  Ist.  The  time  and  labor  required,  the  nov- 
elty and  difficulty  of  the  questions  involved,  and  the  skill 
requisite  to  properly  conduct  the  cause.  2d.  Whether  the 
particular  case  will  debar  the  attorney's  appearance  for 
otliers  in  cases  likely  to  arise  out  of  the  transaction,  and 
in  which  there  is  a  reasonable  expectation  that  the  attor- 
ney would  otherwise  be  employed;  and  herein  of  the  loss 
of  other  business  while  employed  in  the  particular  case, 
and  the  antagonism  with  other  clients  growing  out  of 
^;he  emplovment.  3d.  The  customary  charges  of  the  Bar 
for  similar  services.  4th.  The  real  amount  involved  and 
the  benefit  resulting  from  the  services.  5th.  Whether 
the  compensation  was  contingent  or  assured.  6th.  Is 
the  client  a  regular  one,  retaining:  the  attorney  in  all  his 
business?  No  one  of  these  considerations  is  in  itself  con- 
trolling. They  are  mere  guides  in  ascertaining  what  the 
service  was  really  worth;  and  in  fixing  the  amount  it 
should  never  be  forgotten  that  the  profession  is  a  branch 
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of  the  administration  of  justice  and  not  a  mere  money- 
getting  trade. 

51.  Contingent  fees  may  be  contracted  for;  but  they 
lead  to  many  abuses,  and  certain  compensation  is  to  be 
preferred. 

52.  Casual  and  slight  services  should  be  rendered 
without  charge  by  one  attorney  to  another  in  his  per- 
sonal cause;  but  when  the  service  goes  beyond  this  an 
attorney  may  be  charged  as  other  clients.  Ordinary 
advice  and  services  to  the  family  of  a  deceased  attorney 
should  be  rendered  without  charge  in  most  instances; 
and  where  the  circumstances  make  it  proper  to  charge, 
the  fees  should  generally  be  less  than  in  case  of  other 
clients. 

53.  Witnesses  and  suitors  should  be  treated  with  fair- 
ness and  kindness.  When  essential  to  the  ends  of  just- 
ness to  arraign  their  conduct  or  testimony,  it  should  be 
done  without  villification  or  unnecessary  harshness. 
Fierceness  of  manner  and  uncivil  behavior  can  add  noth- 
ing to  the  truthful  dissection  of  a  false  witness's  testi- 
mony, and  often  rob  deserved  strictures  of  proper 
weight. 

54.  It  is  the  duty  of  the  court  and  its  officers  to  pro- 
vide for  the  comfort  of  jurors.  Displaying  special 
concern  for  their  comfort,  and  volunteering  to  ask  favors 
for  them,  while  they  are  present — such  as  frequent  mo- 
tions to  adjourn  trials,  or  take  a  recess,  solely  on  the 
ground  of  the  jury's  fatigue,  or  hunger,  and  uncomfort- 
ableness  of  their  seats,  or  the  court-room,  and  the  like — 
should  be  avoided.  Such  intervention  of  attorneys, 
when  proper,  ought  to  be  had  privately  with  the  court; 
whereby  there  will  be  no  appearance  of  fawning  upon 
the  jury,  nor  ground  for  ill-feeling  of  the  jury  towards 
the  court  or  opposite  counsel,  if  such  requests  are 
denied.  For  like  reasons,  one  attorney,  should  never  ask 
another  in  the  presence  of  the  jury,  to  consent  to  its  dis- 
charge or  dispersion ;  and  when  such  a  request  is  made 
by  the  court,  the  attorneys,  without  indicating  their 
preference,  should  ask  to  be  heard  after  the  jury  with- 
draws. 

55.  An  attorney  ought  never  to  converse  privately 
with  jurors  about  the  case;  and  must  avoid  all  unnec- 
essary communication,  even  as  to  matters  foreign  to 
the  cause,  both  before  and  during  the  trial.  Any  other 
course,  no  matter  how  blameless  the  attorney's  motives, 
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gives  color  to  the  imputing  evil  designs,  and  often  leads 
to  scandal  in  the  administration  of  justice. 

56.  An  attorney  assigned  as  counsel  for  an  indigent 
prisoner  ought  not  to  ask  to  be  excused  for  any  light 
cause,  and  should  always  be  a  friend  to  the  defenseless 
and  oppressed. 
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CASES 


IN  THE 


Supreme  Court  of  Alabama. 

NOVEMBER    TERM.    1897. 


State  ex  rel.  Winter  v.  Sayi'e. 

Proceedings  in  the  Nature  of  Quo  Warranto. 

*1.  Constitution  law;  estahlishment  of  inferior  courts;  power 
of  legislature. — Under  the  Constitution,  inferior  courts  of  law 
and  equity  are  of  legislative  creation  and  institution,  deriv- 
ing their  vitality  and  existence  from  legislative  power  granted 
by  the  Constitution,  and  such  courts  are  distinguished  from 
all  other  courts  or  tribunals  to  which  the  Constitution  refers. 

2.  Seme;  judges  of  inferior  courts;  appointed  and  hold  office  sub- 
ject to  legislative  enactment, — The  Constitution,  by  provi- 
sions of  the  sixth  article  having  special  reference  thereto,  ex- 
pressly reserves  to  the  legislature  the  power  to  provide  the 
mode  in  which  Judges  of  inferior  courts  shall  be  elected  or 
appointed,  and  to  prescribe  the  tenure  or  term  of  office  of 
such  Judges,  and  how  vacancies  occurring  therein  must  be 
filled;  and  the  Judges  of  the  inferior  courts  are,  therefore, 
separated  and  distinguished  from  the  Judges  of  the  courts 
of  the  Constitution,  so  far  as  the  constitutional  provisions 
prescribe  the  terms  of  office  of  Judges,  their  mode  of  election 
or  appointment  and  the  filling  of  vacancies  that  may  occur 
in  such  offices. 

3.  Same;  same;  constitutional  provisions  as  to  filling  of  vacan- 
cies not  applicable, — Section  17  of  Article  VI  of  the  Consti- 
tution, providing  that  "vacancies  in  the  office  of  any  of  the 
Judges  or  chancellors  of  this  State  shall  be  filled  by  appoint- 
ment by  the  Governor,  and  such  appointee  shall  hold  his  office 
for  the  unexpired  term,"  is  not  applicable  to  Judges  of  inferior 
.courts  of  law  and  equity,  and  the  Governor  is  not,  by  the 
Constitution,  invested  with  power  by  appointment  to  fill  va- 


Digitized  by  VjOOQIC 


2  SUPRiniE  COURT  fNov.  Term, 

[State  ex  rel.  Winter  r.  Say  re.] 

cancies  occurring  In  the  offices  of  such  Judges;  and  the  ex- 
tension of  such  power  to  the  Governor  by  construction  would 
be  a  limitation  upon,  and  in  derogation  of,  the  plenary  power 
granted  by  the  Constitution  to  the  legislature  to  prescribe 
the  mode  of  election  or  appointment,  and  the  tenure  or  term 
of  office  of  such  judges  and  to  provide  for  the  filling  of  vacan- 
cies that  may  occur  in  such  offices. 

4.  Same:  statute  providing  for  filling  of  vacancies  in  the  office  of 

judge  of  Montgomery  City  Court:  not  violative  of  section  J7 
of  Article  VI  of  Constitution. — The  act  of  the  General  Assem- 
bly **to  authorize  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint  the  judge  of  the  City  Court 
of  Montgomery,"  approved  February  13,  1879,  (Acts  of  1878- 
79,  p.  418),  is  not  violative  of  section  17  of  Article  VI  oi 
the  Constitution,  because  it  is  provided  in  said  act  that  "in 
case  of  any  vacancy  in  said  office  of  judge  of  said  City  Court, 
*  ♦  ♦  such  vacancy  shall  be  filled  by  the  Governor,  and 
the  person  thus  appointed  shall  hold  the  office  until  the  close 
of  the  next  ensuing  session  of  the  General  Assembly;"  such 
provision  of  the  act  being  within  the  plenary  power  granted 
to  the  legislature  with  reference  to  the  judges  of  inferior 
courts,  and.  therefore,  no  infraction  of  the  section  and  arti- 
cle of  the  Constitution  referred  to. 

5.  Same;  same;  not  violative  of  section  2,  Article  IV  of  the  Con- 

stitution.— The  title  of  the  act  approved  February  13,  1879, 
entitled  "An  act  to  authorize  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate  to  appoint  the  judge  of  the 
City  Court  of^  Montgomery,"  (Acts  of  1878-79,  p.  418),  is 
broad  enough  to  comprehend  the  clause  in  the  second  section 
of  said  act,  which  provides  that  "in  case  of  any  vacancy  in 
said  office  of  judge  of  said  City  Court,  after  the  passage  of 
this  act,  such  vacancy  shall  be  filled  by  the  Governor,  and 
the  person  thus  appointed  shall  hold  office  until  the  close  of 
the  next  ensuing  session  of  the  General  Assembly  and  until 
his  successor  is  appointed  and  confirmed,"  and  such  act  does 
not  infringe  section  2  of  Article  IV  of  the  Constitution, 
which  requires  that  "each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title;"  such  clause  of 
the  act  referred  to  conferring  on  the  Governor  a  mere  sub- 
sidiary power  having  relation  to  the  general  main  power  con- 
ferred, and  being  necessary  to  make  a  complete  enactment  in 
regard  to  the  single  subject  expressed  in  the  title  and  to 
which  the  act  is  devoted. 

6.  Same;  construction  of  act  providing  for  appointment  of  judge 

of  Montgomery  City  Court;  term  of  judge  of  City  Court. — 
Unaer  the  provisions  of  the  act  approved  February  13,  1879. 

Vol.  118. 


Digitized  by  VjOOQIC 


189^  1  OF  ALABAMA.  3 

[State  ex  rel.  Winter  v.  Sayre.] 

to  authorize  the  Governor,  by  and  with  the  consent  of  the 
Senate,  to  appoint  the  judge  of  the  City  Court  of  Montgomery 
(Acts  of  1878-79,  p.  418),  a  judge  of  said  court  appointed  by 
the  Governor  and  confirmed  by  the  Senate,  holds  his  office 
for  six  years,  and  there  can  be  no  "unexpired  term"  of  a  judge 
of  said  court  who  dies  or  resigns,  but  the  term  covered  by  his 
commission  ends  upon  his  resignation  or  death;  and.  there- 
fore, section  17  of  Article  VI  of  the  Constitution  providing 
that  "vacancies  in  the  office  of  any  of  the  judges  or  chan- 
cellors of  this  State  shall  be  filled  by  appointment  by  the 
Governor  and  said  appointee  shall  hold  his  office  for  the 
unexpired  term,"  has  no  application  whatever  to  appointments 
to  the  office  of  judge  of  said  City  Court  of  Montgomery. 

7.  Same:  same;  same. — Under  the  express  provisions   of  the  act 

authorizing  the  Governor,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  appoint  the  judge  of  the  City  Court  of 
Montgomery,  (Acts  of  1878-79,  p.  418),  in  the  event  of  any 
vacancy  in  the  office  of  judge  of  said  court,  between  the  ses- 
sions of  the  General  Assembly,  the  pro  tempore  appointee 
of  the  Governor  holds  the  office  only  until  the  close  of  the 
next  ensuing  session  of  the  General  Assembly,  at  which  time 
his  successor  is  to  be  appointed  by  the  Governor  by  and 
with  the  consent  of  the  Senate. 

8.  Same;  same;  same. — Under  the  provisions  of   the   act   authoriz- 

ing the  Governor,  by  and  with  the  consent  of  the  Senate,  to  ap- 
point the  judge  of  the  City  Court  of  Montgomery.  (Acts  of 
1878-79,  p.  418),  if  during  the  term  of  six  years  for  which  the 
person  appointed  by  the  Governor  and  confirmed  by  the  Sen- 
ate is  entitled  to  hold  office,  such  judge  should  die  or  resign, 
his  term  instantly  ends,  and  the  person  who,  at  the  next  en- 
suing session  of  the  General  Assembly,  is  appointed  by  the 
Governor  and  confirmed  by  the  Senate  as  the  judge  of  said 
City  Court  enters  upon  a  new  and  independent  term,  and  is 
entitled  to  "hold  his  office  for  six  years  and  until  the  close 
of  the  session  of  the  General  Assembly  at  which  his  succes- 
sor is  appointed  and  confirmed,"  as  provided  by  the  first  sec- 
tion of  said  act. 
(Coleman,  and  Head,  JJ..  dissenting,  hold  that  section  17  of  Ar- 
ticle VI  of  the  Constitution,  which  provides  that  "vacancies 
In  any  of  the  offices  of  the  judges  or  chancellors  of  this  State 
shall  be  filled  by  appointment  by  the  Governor,  and  such  ap- 
pointee shall  hold  his  office  for  the  unexpired  term,"  is  appli- 
cable and  refers  to  judges  of  inferior  courts -of  law  and 
equity,  and  confers  upon  the  Governor  the  exclusive  power 
to  fill  vacancies  occurring  in  the  office  of   such  judges,   and 
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secures  to  the  appointee  the  right  to  serve  out  the  unexpired 
portion  of  the  term;  and  that,  therefore,  the  act  approved 
February  13,  1879  (Acts  of  1878-79,  p.  418),  being  in  violation 
of  this  provision  of  the  Constitution,  is  void,  and  that  upon 
the  resignation  of  the  incumbent,  the  Governor's  appointee 
was  entitled  to  serve  out  the  unexpired  term  of  six  years. ) 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  tlie  Hon.  John  R.  Tyson. 
The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion. 

Thos.  G.  &  Chas.  p.  Jones^  Tompkins  &  Tuoi%  Fran- 
cis (t.  Caffei%  Tkoy  &  Watts^  W.  A.  Gunter^  Farn- 
HAM,  Crum  &  Weil,  George  M.  Marks  and  Gordon 
Macdonald,  for  appellant. — Tlie  errors  assigned 
involve  two  questions:  1.  Did  section  17  of  Arti- 
cle VI  of  the  Constitution  govern  Winter's  ap- 
pointment and  entitle  him  to  hold  for  the  "un- 
expired term"  of  six  years,  beginning  at  the  end  of 
the  session  of  the  Senate,  1892-93?  2.  If  section  17  of 
Article  VI  of  the  Constitution  does  not  govern  Winter's 
appointment,  and  there  was  a  vacancy  caused  by  expira- 
tion of  Winter's  term,  w-as  there  any  law  wiiich  author- 
ized the  Governor  and  Senate  to  fill  that  vacancy  and 
thus  clothe  Sayre  with  title  to  the  office?  We  insist 
that  the  last  clause  of  section  2  of  the  act  is  inopera- 
tive, not  only  because  it  is  in  conflict  with  section 
17  of  Article  VI,  but  also  because  that  part  of  the  act  is 
violative  of  section  2  of  Article  IV  of  the  Constitution. 
This  latter  contention  will  be  discussed  further  on.  Re- 
lator's right  to  the  office  is  settled  in  his  favor  by  the 
plain  language  of  section  17  of  Article  VI.  The  judge 
of  the  City  Court  is  a  "judge  of  this  State."  Looking 
alone  to  the  Constitution,  we  have  no  hesitation  in  af- 
firming that  it  is.  Article  VI  of  the  Constitution  is 
headed  "Judicial  Department."  Judicial  Department 
of  what?  Of  the  State  of  Alabama.  The  first  section 
vests  the  judicial  power  "of  the  State"  in  certain  named 
courts,  including  such  "inferior  courts  of  law  and 
equity"  as  the  General  Assembly  may  establish.  If  the 
judicial  jmwer  of  the  State  is  vested,  in  part,  in  infer- 
ior courts  of  law  and  equity,  hoAv  it  is  possible  to  say 
that  the  judge  of  the  inferior  court,  who  exercises  that 
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judicial  power  of  the  State  is  not  "a  judge  of  this 
t^tate?"     But  this  is  not  the  only  jmrt  of  the  article 
defining  and  distributing    the  judicial    power  of    the 
State,  which  emphatically  makes  the  judges  of  "inferior 
courts"  "judges  of  this  State."     Section  13  of  Article 
VI  expressly  does  so,  when  it  provides  that  such  judges 
shall  be  elected  or  appointed,  etc.     ''Judges  of  the  City 
Court,"  singling  them  out  from  judges  of  other  inferior 
courts,  are  expressly  recognized  as  judges  of  this  State 
in  section  14,  which  prescribes  the  same  qualifications 
for  the  highest  judges  of  the  State.     There  could  not 
be  a  plainer  manifestation  of  an  intention  to  declare 
them  ''judges  of  this  State."     The  judges  of  "inferior 
courts"  are  again  recognized  as  '^judges  of  this  State" 
in  the  provision  making  them  conservators  of  the  peace. 
The  "City  Court"  and  the  presiding  judges  thereof  are 
again  mentioned  as  judges,   in   section   18,  which   pro- 
vides for  cases  of  incompetency  of  the  presiding  judge. 
They  are  also  recognized  as  judges  of  this  State  in  sec- 
tion 22,  which  makes  provision  for  the  appointments  of 
clerks  of  the  'inferior  courts."  It  would  hardly  be  pos- 
sible to  clothe  the  judges  of  City  Courts,  as  soon  as  they 
come  into  existence,  with  all  the  attributes  of  judges 
of  this  State,  more  emphatically  than  has  been  done  in 
the  article  upon   the   Judicial    Department.     The   test 
whether  a  person  is  a  "judge  of  this  State"  is  to  ascer- 
tain what  power  he  exercises  and  what  authority  con- 
fers it— State  r.  Boiren,  8  S.  C.  400.     With  the  excep- 
tion of  the  right  to  try  titles  to  land,  the  judge  of  the 
City  Court  of  Montgomery  is  superior  in  authority  and 
extent  of  his  jurisdiction  to  either  the  chancellors  or 
circuit  judges.     His  court  lias  original  jurisdiction  at 
law  and  in  equity;  while  Circuit  Court  judges  and  chan- 
cellors have  not.     The  City  Court  judge  has  the  siime 
authority  as  the  Circuit  Court  judge,  corxtensirc  irith 
the  HtaiCj  to  issue  writs  of  supersedeas,  quo  warranto 
r-nd  all  other  remedial  and  original  writs,  which  are 
grantable  bv  judges  at  common  law. — E,  &  ^Y,  R,  R,  Co. 
r.  /?.  r.,  y,  ie  G.  R.  R.  Co..  75  Ala.,  275.    He  is  expressly 
named,  with  circuit  judges  and  chancellors,  as  one  of 
the  officers  who  may  call  upon  the  Governor  for  troops 
to  aid  in  the  preservation  of  the  peace,  and  Avho,  when 
the  urgency  is  great,  is  so  highly  trusted  that  he  may 
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order  them  out  for  that  purpose,  without  waiting  the 
Governor's  consent. — Code,  §§4703,  4704.  Indeed  he 
exercises  all  the  powers  of  any  of  the  judges  of  original 
jurisdiction;  and  in  dignity  of  position  and  extent  of 
jurisdiction  the  judge  of  the  City  Court  is  the  peer,  if 
not  the  superior,  of  all  other  judges  of  courts  of  original 
jurisdiction  in  the  exercise  of  the  judicial  power  ''of 
the  State.''  He  expounds  and  enforces  State  laws,  and 
the  laws  of  the  State  only.  He  is  as  completely  a  judge 
of  this  State  as  the  circuit  judge  or  chancellor.  If  the 
City  Court  judge  is  not  one  of  the  "judges  of  this  State,'' 
what  is  he?  How  is  it  possible  to  create  one?  What 
other  appellation  will  truly  describe  him? — People  r. 
Vart-y  100  X.  Y.  236,  a  case  directly  in  point  under  sim- 
ilar constitutional  provisions.  See  also  Common' 
ircalth  i\  DiimhaiiUl,  97  Pa.  St.  293;  Shelby  v.  Alcorn, 
36  Miss.  273;  Montqomenf  v,  State y  107  Ala.  372;  Burch 
r.  Hanlirickc,  30  (iVatt.  24;  State  t\  McKee,  69  Mo.  504. 

Section  17  is  sweeping  in  its  terms,  and  is  an  express 
(/rant  of  power  to  the  (iovernor,  and,  to  that  sweeping 
extent,  a  denial  of  all  legislative  power  over  appoint- 
ments to  fill  vacancies.  As  said  in  Story  on  the  Con- 
stitution, §§424-426,  "Where  a  power  is  granted  in 
general  terms,  the  power  [power  of  appointment]  is  to 
be  construed  as  co-extensive  with  the  terms,  unless  some 
restriction  upon  it  is  deducible  from  the  context.-' 
When  the  language  is  plain  there  is  no  resting  place  for 
construction.— C.  d-  0.  R.  R,  Co.  i\  Miller,  19  W.  Va. 
40S;  (^)oley  (^onst.  Lim.  (5th  ed.),  70. 

When  the  "terms  of  an  act  are  i)lain  and  unambigu- 
ous, they  must  be  so  expounded  and  executed,  wholly 
regardless  of  the  court's  views  as  to  inconveniences,  or 
even  absuinlities  which  may  result  from  giving  effect 
to  all  according  to  its  terms." — Ahlei/  r.  Dale,  73  E.  C. 
L.  liep.  390;  Douqlass  r.  Freeholders,  38  N.  J.  L.  214; 
rUivk  r.  R.  R.  Co.,  81  Me.  477;  Bartlctt  v.  Morris,  9 
Port.  2()8;  Sedgwick  on  Const.  Construction,  pp.  251- 
2()1;  Broom's  Legal  Maxims,  (5th  ed.),  551.  "Subtlety 
and  ingenious  refinements  are  dangerous  instru- 
ments in  the  construction  of  the  Constitution,  and 
narrow,  technical  reasoning  is  misplaced  when  it  is 
brought  to  bear  ujwn  the  instrument  framed  by  the  peo- 
ple themselves,  for  themselves,  and    designed    as    the 
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chart  upon  which  every  mau,  learned  and  unlearned, 
may  be  able  to  trace  the  leading  principles  of  govern- 
ment."— Cooley  Con.  Lim.,  72;  People  v.  Purdy,  2 
Hill,  35. 

In  interpreting  clauses  of  statutes,  as  in  the  con- 
struction of  statutes,  it  must  be  presumed  that  words 
should  have  been  employed  in  their  natural  and  ordi- 
nary meaning.  Let  us  test  the  meaning  of  section  17 
by  the  "four  comers''  of  the  instrument.  The  first  sec- 
tion of  Article  VI  on  the  Judicial  Department,  names 
the  instrumentalities  in  which  the  judicial  power  of  the 
State  shall  be  vested;  and  among  them,  "inferior 
« ourts."  This  section  is  in  no  proper  sense  a  grant  of 
jjower  to  the  legislature  to  establish  "inferior  courts.'' 
That  sovereign  power  was  vested  in  the  legislature  by 
section  1  of  Article  IV,  by  the  grant  of  legislative  pow- 
er.—-Z>orwan  r.  The  State,  34  Ala.  234.  The  power  to 
create  courts  is  given  by  section  1  of  Article  IV,  and 
exists,  unless  taken  away  in  other  portions  of  the  in 
strument.  The  only  effect  of  section  1  of  Article  VI, 
by  its  enumeration  of  the  courts  in  Avhich  the  judicial 
power  shall  be  vested,  is  that  it  does  not  by  exclusion 
imply  a  limitation  or  prohibition  of  the  i)Ower  already 
0ven  by  section  1  of  Article  IV  to  create  these  partic- 
ular courts.  If  there  is  any  conflict,  it  is  only  be- 
tween sections  13  and  17 ;  for  it  can  not  be  conjured  up 
by  construing  either  of  these  sections  with  any  other 
provision  of  the  Constitution.  One  part  of  the  Consti- 
tution may  qualify  another,  so  as  to  restrict  its  opera- 
tion, or  apply  it  otherwise  than  the  natural  construc- 
tion would  require  if  it  stood  by  itself;  but  one  part  ^s 
not  to  be  allowed  to  defeat  another,  if  by  reasonable 
construction  the  two  can  stand  together. — Cooley  Con. 
Lim.,  p.  72.  If  then,  there  is  any  possible  construction 
by  which  the  whole  meaning  of  the  words  of  section  17 
can  have  full  effect,  along  with  those  of  section  13,  that 
inustruction  must  be  adopted. — Cantwell  v.  Oivens,  14 
3Id.  215. 

There  can  be  no  possible  conflict  between  sections 
13  and  17  in  any  matter  except  as  to  filling  vacancies 
in  inferior  court  judgeships.  Section  17  is  the  last  and 
most  comprehensive  expression    on  the    subject.     The 
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lower  court,  therefore,  begs  all  rules  of  construction 
when  it  finds  an  irrepressible  conflict  between  the  two 
sections,  and  solve  it  by  annihilating  all  force  of  sec- 
(i(»n  17  on  the  only  point  where  the  two  sections  can 
touch  in  conflict;  treating  section  13  as  though  it  were 
llie  only  section  bearing  on  the  question.  When  there 
IS  irrepressible  conflict  between  the  different  parts,  the 
last  in  order  of  position  must  control. — ^23  A.  &  E. 
Encyc.  of  Law,  311.  Section  17  defines  the  whole  con- 
stitutional policy  or  system  concerning  vacancies  in  ju- 
dicial ofllces.  It  is  well  settled  "that  the  general  words 
of  a  statute  must  receive  a  general  construction,  and 
unless  for  restraining  them,  there  can  be  found  some 
jtround  or  reason  in  the  statute  itself,  they  are  not  to 
be  restrained  by  arbitrary  addition  or  retrenchment.'' 
Jones  i\  Drcitrt/y  72  Ala.  315.  This  is  a  case,  as  Lord 
Coke  remarks,  ''w^here  the  words  are  plain  without 
scruple,  and  absolute  without  any  saving." — Bernstein 
?;.  Humes,  78  Ala.  139. 

The  Constitution  intends  the  Governor's  appointee 
shall  not  be  subject  to  have  the  term  reduced,  because 
he  is  filling  a  vacancy.  The  real  purpose  of  the  framers 
of  the  Constitution  (who  were  mindful  of  reasons 
which  might  arise  for  the  abolition  of  these  courts, 
which  did  not  apply  to  others,  and  therefore  did  not 
deem  it  wise  to  protect  them,  in  case  of  changes  in  the 
municipal  divisions  for  which  the  court  was  created, 
etc.,)  Avas  to  protect  appointees  against  legislative  ca- 
]^riee  as  to  length  of  term,  by  a  provision  which  barred 
the  appointing  power,  or  legislation  in  aid  of  it,  from 
making  the  original  term  less  which  the  Governor's  ap- 
l>ointee  held  it.  The  spirit  and  intent  of  the  language 
as  to  the  "unexpired  term''  are  that  no  distinction  shall 
be  umde  in  the  term  of  the  office,  because  it  happens  that 
an  a])pointee  of  the  Governor  fills  it,  instead  of  some 
<uie  elected  or  appointed  by  some  other  body.  In  other 
words,  that  the  original  term  shall  not  be  changed,  be- 
cause the  (Governor's  appointee  enjoys  it.  It  makes  no 
difference,  however,  what  the  effect  is  in  this  respect. — 
(\n\UceU  V.  Oircus,  14  Jld.  215.  Ita  lex  scripia  est. 
The  Constitution  has  deliberately  used  words  which 
have  that  effect,  and  it  is  not  for  courts  by  "ingenious 
conjectures  of  supposed  intention''  to  create  an  intent 
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at  war  with  that  expressed  by  the  plain  language  used, 
and  utterly  subversive  .of  the  intent  and  spirit  which  it 
breathes.— Peop/e  v.  Wilson,  72  N.C.  161. 

The  ^'unexpired  term''  is  protected  by  the  Constitu- 
tion; and  that  term  can  be  destroyed  only  by  destroy- 
ing the  court.  It  has  been  held,  even  where  the  term 
has  been  protected  by  the  Constitution,  that  to  fall 
within  its  influence  the  term  must  be  the  term  of  a 
judge  whose  court  is  in  existence,  mid  that  when  the 
court  is  abolished  the  term  falls  with  it,  because  the 
(Constitution  does  not  contemplate  a  term  of  office,  when 
there  is  no  office. — Perkins  v.  Vorbia,  45  Ala.  103.  But 
that  case  is  also  authority  for  the  proposition  that 
where  the  term  is  protected  by  the  Constitution  it  can 
not  be  affected  by  the  legislature,  save  as  a  consequence 
of  the  exercise  of  the  power  to  destroy  the  court,  and 
that  the  term  which  is  protected  is  **while  the  court  so 
long  exists." — 45  Ala.,  p.  119.  If,  therefore,  any  part 
of  the  term  of  the  City  Court  judge  is  protected  by  the 
Constitution,  the  legislature  can  not,  so  long  as  the 
court  is  permitted  to  exist,  change  or  diminish  that 
term.  The  Constitution  does  protect  the  term  of 
the  appointee  to  fill  a  vacancy  in  the  office  of  the  City 
(^ourt,  in  the  provision  **that  he  shall  hold  for  the  unex- 
pired term/^  The  Constitution  thus  fastens  upon  and 
l>ecomes,  as  it  were,  a  part  of  the  commission,  whenever 
an  appointment  is  made  to  fill  a  vacancy.  It  is  a  max- 
im of  constitutional  law  and  common  sense  alike,  that 
u  hat  can  not  be  done  directly  can  not  be  done  indirect- 
ly.— Henderson  r.  Mayor,  92  U.  S.  268;  Joseph  t\  Ran- 
dolph, 71  Ala.  499.  The  present  is  not  a  case  where 
the  legislature  undertakes  to  abolish  the  court  or  to 
change  the  term  of  the  office,  but  where  it  undertakes 
(if  the  last  clause  of  section  2  of  the  act  constituting 
the  judge  is  constitutional),  without  changing  the  term 
of  the  office  to  provide  an  ad  interim  term  for  a  vacancy 
— to  create  a  term  different  from  that  unexpired  term 
which  the  Constitution  protects  so  long  as  the  court  it- 
self is  not  abolished.  The  power  the  legislature  derives 
under  section  13  of  Article  VI  is  only  to  prescribe  the 
mode  of  appointment — whether  the  officer  sh.all  be 
electe<l  by  the  people  or  appointed  in  some  other  man- 
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ner,  and  does  not  include  power  over  the  term.  See 
opinion  of  Judge  Carutliers  in  Keys  v.  Mason,  3  Sneed 
(Tenn.)  8;  ^Statc  v: Denny,  118  Ind.  392;  Ex  parte  Mer^ 
cdith,  33  Grattan  129.  See  to  tlie  same  effect,  Banton 
V.  Wilson,  4  Texas  400;  Brewer  r.  Davis,  9  Humph.  208; 
Poicers  i\  Hurst,  2  Humph.  24;  Hughes  r.  Buckingham, 
5  Smedes  &  Marshall  632;  titate  v.  Hut  son,  1  McCord 
240.  When  a  new  Constitution,  as  in  this  case,  deals 
with  two  matters,  relating  to  judges,  with  which  the 
former  Constitution  also  dealt,  and  the  new  Constitu- 
tion changes  the  provisions  of  the  old  in  one  respect 
only,  and  not  only  does  not  change  the  provisions  of  the 
old  Constitution  in  the  other  respect,  but  enlarges  their 
scope  in  the  new  Constitution,  it  is  a  logical  impossibil- 
ity to  maintain,  that  the  new  provision  meant  to  change 
the  policy  of  the  new  Constitution — as  compared  with 
the  old — in  hoth  respects. — Younq  i\  Dake,  5  N.  Y.  467; 
Wills  r.  I^usselK  100  i;.  S.  621;  Broaddus  i\  Broaddus, 
10  Bush  299;  B/zcA:  r.  .Spofford,  31  Me.  36;  Taylor  i\ 
Woods,  52  Ala.  474. 

The  part  of  section  2  of  the  "Act  to  authorize  the 
Governor,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  ai)point  the  judge  of  the  City  Court  of  Mont- 
gomery,-' Avhich  reads,  '^In  case  of  any  vacancy  in  said 
office  of  the  judge  of  the  City  Court  after  the  passage 
of  this  act,  such  vacancy  shall  be  filled  by  the  Gover- 
nor, and  the  person  thus  appointed  shall  hold  the  office 
until  the  close  of  the  next  ensuing  session  of  the  Gen- 
eral Assembly,  and  until  his  successor  is  appointed  and 
confirmed,"  is  void,  not  only  because  it  is  violative  of 
section  17  of  Article  VI  of  the  Constitution,  but  also 
because  it  infringes  section  2  of  Artice  IV  of  the  Con- 
stitution. What  is  the  subject  of  this  act  as  expressed 
in  the  title?  The  title  is  ^'to  authorize  the  Gover- 
nor, by  and  with  the  advice  and  consent  of  the  Senate, 
to  appoint  the  judge  of  the  City  Court  of  ilontgomery. 
The  words  ^'by  and  with  the  advice  and  consent  of  the 
Senate,"  are  concrete  in  their  nature  and  must  have 
some  meaning.  These  words,  ^'by  and  with  the  advice 
and  consent  of  the  Senate"  '^prescribe''  literally,  and 
in  the  constitutional  sense,  the  *'mode'^  of  appointment. 
The  place  of  these  words  in  the  sentence,  and  their 
office  is,  "to  set  or  lay  down  authoritatively  for  direc- 
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tion  or  control,  give  as  a  law  or  direction,"  concerning 
the  Governor's  power  '^to  appoint  the  judge  of  the  City 
Court.''  By  inevitable  implication  the  insertion  of  the 
words  in  the  title  forbids  all  appointments  without  the 
consent  of  the  Senate.  The  words  fasten  and  chain 
the  Governor  and  Senate  together  in  the  exercise  of 
l>ower  of  appointment,  as  firmly  as  the  ligament  which 
bound  the  Siamese  twins  together.  It  is  death  to  the 
power  of  appointment  to  dissever  the  bond. 

The  subject  of  this  act  is  the  appointment  of  the 
judge  of  the  City  Court  in  the  particular  mode  defined 
in  the  title,  to-wit:  "by  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate."  That  title  shuts 
out  and  prohibits  provision  for  any  appointment  not 
made  **witli  the  advice  and  consent  of  the  Senate" — it 
outlaws  provision  for  appointments  icithout  its  consent. 
Ballentyne  r.  Wickersham,  75  Ala.  536;  CowerVs  Case, 
92  Ala.  94 ;  Ex  parte  Gayles,  108  Ala.  514 ;  Ex  parte  Pol- 
lard, 40  Ala.  77;  Walker  v.  State,  49  Ala.  329;  Spigener 
r.  Rices,  104  Ala.  437;  State  v.  Silver,  9  Nev.  227; 
Thomas  r.  Wabash  dc.  R.  Co.,  40  Fed.  Rep.  126;  People 
r.  Supervisors  Vhatauqua  County,  43  N.  Y.  10;  Rogers 
r.  Manfy.  Imp.  Co.,  109  Pa.  St.  109;  Kentucky  R.  R.  Co. 
r.  Bourbon,  85  Ky.  98;  Williamson  v.  Keokuk,  44  Iowa 
88;  In  re  Phoenixville  Road,  109  Pa.  St.  44;  Rader  v. 
Township  of  Union,  39  N.  J.  L.  509;  Dewhurst  v.  Alley- 
hen  y  City,  95  Pa.  St.  437;  State  v.  Persinger,  76  Mo. 
346;  Brooks  v.  People,  14  Col.  413. 

The  term  of  office  of  the  judge  of  the  City  Court  is 
six  years,  by  all  the  acts  constituting  that  court.  The 
last  act  on  the  subject  provides  that  "the  judge  of  the 
City  Court  appointed  and  confirmed  as  provided  in  the 
preceding  section,  shall  hold  his  office  for  six  years,  and 
until  the  close  of  the  session  at  which  his  successor  is 
a])pointed  and  confirmed."  There  was  then,  a  term  of 
six  years,  at  least.  When  Judge  Arrington  resigned, 
six  years  had  not  elapsed  from  his  last  confirmation; 
and  there  was,  of  necessity,  an  "unexpired  term"  which 
does  not  end  until  the  close  of  the  session  of  the  Gen- 
eral Assembly  of  1898-99.  The  judge  "shall  hold  his  of- 
fice for  six  years."  The  last  clause  of  section  2  of  that 
act  did  not  attempt  to  alter  or  change  this  term,  in  any 
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wise  to  fix  its  beginning  or  end,  but  only  to  provide  for 
an  ad  interim  occupant  of  the  six  year  term,  until  some 
one  succeeded  him  for  the  remainder  of  "the  unexpired 
term."  The  act  did  not  attempt  to  dissolve  the  original 
term  of  six  years  into  scattered  fragments,  out  of  which 
to  form  three  other  and  different  terms,  to- wit:  one  dis- 
tinct term  for  that  part  of  the  original  term  enjoyed 
by  the  original  appointee;  another  term  for  the  ad  inte- 
rim holder;  and  then  to  absorb  the  remainder  of  the 
original  term,  in  a  new  term  of  six  years,  as  a  conse- 
quence of  the  appointment  made  by  the  Governor  and 
Senate  in  filling  *'the  unexpired  term."  Xot  a  word  is 
said  in  that  act  about  filling  any  vacaney  by  the  Gov- 
ernor and  Senate.  There  is  not  even  a  remote  implica- 
tion of  any  duty  on  the  part  of  the  Governor  to  make 
a  nomination  to  fill  a  vacancy,  in  such  a  case,  unless  it 
be  insinuated  in  the  provision  in  the  last  clause  of  the 
second  section  that  the  Governor's  appointee  shall  hold 
**until  the  close  of  the  next  session  and  until  his  succes- 
sor is  appointed  and  confirmed."  The  statute  does  not 
say  that  **after  the  expiration  of  the  term  of  the  pres- 
ent incumbent,"  any  vacancy  in  the  office  however 
caused  shall  be  filled  in  the  manner  prescribed  for  the 
term  of  six  years;  but  it  limits  the  power  to  make  ap- 
pointments, as  we  have  seen,  to  the  recurring  period 
when  expirations  of  terms  call  for  appointments  at  the 
end  of  each  six  years — Baker  t\  Kirk,  33  Ind.  517 ;  Pet- 
ers  r.  Board  of  Canra^srns,  17  Kan.  365;  t^tatc  r.  Chat- 
hum.  63  Iowa,  659;  51  Ohio  St.  123;  72  X.  C.  160. 

The  act  of  1870-71,  construed  in  connection  with 
act  of  1879,  gave  tlie  Governor  authority  to  appoint 
Winter — even  with  Constitution  out  of  the  way — and 
there  was  no  vacan(\v  at  the  time  the  Governor  and  Sen- 
ate elected  Sayre.  Tlie  constitutions  at  the  time  of  the 
passage  of  the  act  of  1879,  as  well  as  at  the  time  of  the 
passage  of  the  acts  of  1870-71,  authorized  tlie  Governor 
to  fill  vacancies  in  the  (Mrcuit  Court  judgeships,  and, 
hence,  under  the  act  of  1871,  there  was  authority  in  the 
Governor  to  fill  a  vacancy  in  the  City  Court  judgeship 
for  the  unexpired  term.  Looking,  then,  alone  to  the 
valid  statutes  concerning  this  office  (barring  out  the 
Constitution  as  the  original  source  of  power),  we  have 
a  lawful  appointment  and  occupant    of  the  office,    for 
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the  remainder  of  the  six  years  term  for  which  Judge 
Arrington  was  confirmed;  and  which  term  has  not  yet 
expired.  There  was  then  no  vacancy  which  the  Gover- 
nor and  Senate  could  fill. — Utate  v.  Chatburn,  63  Iowa, 
659.  Apart  from  this,  the  act  of  1870-71,  taken  in  con- 
nection with  the  act  of  1879,  shows  conclusively  that 
the  appointments  which  the  latter  act  authorized,  are 
to  be  made  every  six  years,  and  at  times  beginning  and 
ending  with  the  expiration  of  terms.  Construing  the 
two  acts  together,  this  is  the  only  permissible  con- 
struction: The  act  of  1870-71,  not  being  directly  re- 
pealed, and  not  being  entirely  inconsistent  with  the  act 
of  1879,  must  have  operation  at  least  to  the  extent  of 
defining  when  the  terms  begin  and  end,  and  at  what 
times  the  Governor  and  Senate  may  exercise  the  power 
of  appointment  given  in  the  act  of  1879.  To  that  ex- 
tent it  must  have  effect;  for  it  makes  plain  that  upon 
which  the  last  act  is  not  specific  and  therefore  leaves 
uncertain. — Turner  v.  State,  40  Ala.  21 ;  Potter's  Dwar- 
ris,  219;  Ogbotnne  v.  Oghourne,  60  Ala.  616;  Iverson  v. 
State,  52  Ala.  170;  Smith  v.  Speed,  50  Ala.  279.  In 
determining  when  all  terms  begin  and  end,  see  State  v. 
Stouestreet,  99  Mo.  361. 

No  provision  of  the  Constitution  gives  the  Governor 
and  Senate  any  inherent  or  constitutional  authority  to 
appoint  to  this  office.  Whatever  power  the  Governor 
and  Senate  have  in  the  premises  results  purely  from  the 
statute,  and  can  be  exercised  only  to  the  extent  and  in 
the  mode  prescribed  by  the  statute.  It  is  very  clear 
that  section  13  of  Article  VI  confers  no  power  on  anV 
one  to  appoint  the  judge. — State  v.  Peelle,  121  Ind.  495. 
The  only  office  of  that  section  is  to  confer  authority  on 
the  legislature  to  determine  whether  the  judge  shall  be 
elected  bv  the  people  or  appointed,  and  if  not  elected, 
the  "mode"  of  appointment,  to  occupy  a  term  already 
fixed,  and  it  can  not  confer  any  power  whatever  over 
the  term.  See  in  addition  to  authorities  heretofore 
cited  on  this  point  People  i\  Bull,  46  N.  Y.  57;  State  v. 
Denny,  118  Ind.  382.  Section  13  of  Article  VI  is  in  no- 
wise self-executing.  As  declared  of  a  similar  constitu- 
tional provision,  it  can  have  force  and  effect  "only  to 
the  extent  that  the  legislature  has  prescribed  the  means 
of  executing  it." — Brown  v.  Seay,  86   Ala.    113.     Al- 
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though  there  be  statutory  authority  to  ajipoint  origin- 
ally, yet  if  there  be  an  omission  to  provide  for  a  vacancy 
appointment  the  pre-requisite  legislation  is  lacking  as 
the  mode  and  times  of  making  such  appointment;  and 
no  one  is  authorized  to  appoint  to  till  the  vacancy.  As 
the  Governor  and  Senate  exercise  a  delegate  and 
statutory  authority,  and  not  an  original  ix)wer  vested 
in  them  by  the  Constitution,  as  to  filling  this  ofllce,  the 
power  to  appoint  to  fill  a  vacancy,  can  not,  in  any  wise, 
be  implied  or  inhere  in  them,  because  of  the  power  dele- 
gated by  the  statute  to  appoint  originally.  ^'Unless  the 
power  to  appoint  is  expressed  in  some  statute,  it  does 
not  exist." — Luuc  r.  Kolh,  1)2  Ala.  ()3(>;  Fox  v.  McDon- 
ald, 101  Ala.  51;  M<ff/or  r.  !<itat(\  15  Md.  376;  Common- 
wealth  i\  Hanlry,  9  Pa.  St.  513. 

Horace  Strixgfellow,  Roquemore,  Hill  &  Eogers 
and  Francis  L.  Pettus,  contra, — On  this  appeal 
the  c<mrt  must  determine  whether  judges  of  tht» 
inferior  ccmrts  are  judges  of  this  State  within 
the  m(»aning  of  section  17  as  shown  by  the  whole 
instrument;  and  the  question  thus  fully  stated  can 
have  only  a  negative  answer. — Cooley  on  Constitutional 
Lim.,  pp.  70,  71.  Did  the  framers  of  the  Constitution  by 
the  use  of  the  words  ''any  of  the  judges  or  chancellors 
of  this  State/'  in  section  17,  intend  to  include  judges 
of  the  inferior  courts  of  law  and  ecpiity  whi(*h  might  or 
might  not  be  established  by  the  legislature  under  sec- 
tions 1  and  13,  Article  VI  thereof?  We  state  the  ques- 
tion thus,  because  "City  Judges"  are  not  mentioned  in 
section  17,  and  being  an  inferior  court  (Perkins  r.  Cor- 
hin,  45  Ala.  118)  would  not  l)e  included  in  its  meaning 
unless  all  inferior  courts  arc*  included,  whether  having 
one,  two,  thrcH^,  four  or  five  judges  as  allowed  by  sec- 
ti(>n  1,  Article  VI.  While  the  Constitution  in  section 
1,  Artir^'e  VI  authorizes  the  legislature  to  establish  in- 
ferior courts  of  law  and  equity,  whose  judges  "shall 
be  elected  or  ai)pointed  in  such  mode  as  the  General  As- 
sembly may  ]u*escribe''  (Section  13,  Article  VI),  it  is 
manifest  that  they  were  not  contemplated  as  essential  to 
the  completion  of  the  judicial  department  of  the  State. 
It  is  manifest  that  it  was  contemplated  that  even  those 
\  existing  at  the  time  of  the  adoption  of  the  Constitution 
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might  cease  to  exist,  and  courts  of  the  State  be  confined 
to  those  named  in  the  Constitution,  for  it  had  been  de- 
termined by  this  court  that  the  power  of  the  legislature 
to  abolish  them  at  any  time  existed,  and  its  discretion 
in  this  particular  was  not  abridged  in  the  Constitution. 
In  fact  the  Constitution  "distributes  all  of  the  jurisdic- 
tion known  to  the  common  law,  whether  original  or  up- 
l>ellate,to  courts  of  it«  own  creation — the  Supreme,  Cir- 
cuit, Chancery  and  Probate  Courts.  "These  courts  do 
not  owe  their  existence  to  the  legislative  power  and  the 
legislature  can  not  dispense  with  or  abolish  them.''  "The 
government  under  the  Constitution  is  not  complete 
without  them."  "They  are  emphatically  the  people's 
courts,  and  they  proceed  directly  from  the  sovereign 
will.'' — Ex  parte  Uoundtrec,  51  Ala.  45;  Perkins  v.  Cor- 
bin,  45  ^Ua.  118. 

The  judges  of  these  courts  established  by  the  Consti- 
tution are  made  elective  by  the  people;  their  terms  are 
fixed  at  six  years,  and  it  is  provided  therein  that  their 
right  to  hold  office  for  the  full  term  therein  prescribed 
shall  not  be  affected  by  any  change  thereafter  made 
by  law  in  any  circuit,  division  or  county,  in  the  mode 
or  manner  of  election.  As  "government  under  the 
Constitution  is  not  complete  witliout  these  courts/'  and 
their  judges  were  made  elective  hy  the  people  for  fixed 
terms,  it  was  necessary  for  the  Constitution  to  nmke 
provision  for  vacancies,  for  "in  the  nature  of  things  the 
people  cannot  be  called  upon  to  act  immediatc^ly  when 
the  election  of  a  person  to  an  office  filled  by  them  is  nec- 
essary to  the  exercise  of  a  function  of  government; 
hence  it  is  customary  and  essential  to  provide  other 
means  of  appointment  in  cases  to  Avhich  the  necessity 
gives  rise." — Fox  v.  McDonald,  101  Ala.  70,  71. 

To  provide  other  and  a  speedier  means  of  filling  va- 
cancies in  the  office  of  judges  of  the  courts  established 
by  the  Constitution,  than  election  by  the  people,  the 
manner  of  their  original  appointment,  was  the  purpose 
of  section  17  of  the  Constitution,  and  it  has  no  appli- 
cation to  any  other  than  the  judges  of  these  courts.  It 
is  as  to  these  judges  alone,  that  the  necessity  for  pro- 
viding for  the  filling  of  vacancies  by  the  Constitution 
eHsts,  Section  17  was  the  mere  rounding  out  and 
completion  of  the  system  of  constitutional  courts,  to 
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which  the  Constitution  commits  all  the  jurisdiction 
known  to  the  common  law,  whether  original  or  appel- 
late. The  filling  of  vacancies  is  a  natural  part  of 
the  exercise  of  the  creative  power,  so  much  so  that  the 
power  to  create  an  office  implies  as  necessary  thereto 
the  power  to  fill  vacancies.  As  the  Constitution  as- 
sumed to  create  these  courts  itself,  it  w  as  natural  that 
its  exercise  of  the  creative  power  should  be  made  com- 
plete by  providing  for  the  filling  of  vacancies  a  neces- 
sary part  of  that  power;  so  for  the  same  reason  it  was 
unnatural  and  not  to  be  presumed  that  the  Constitu- 
tion should  provide  for  the  filling  of  vacancies  in  the 
judicial  office  of  courts  which  it  did  not  create,  but  left 
their  creation  vel  non^  and  every  thing  relating  there- 
to to  the  discretion  and  even  caprice  of  the  General  As- 
sembly, made  therein  one  of  the  co-ordinate  depart- 
ments of  the  government. 

Constitutions  are  not  construed  so  as  to  hamper  the 
legislative  department  in  the  exercise  of  the  discretion 
given  it  by  the  Constitution.  To  do  so  would  be  to  de-  * 
feat  the  very  purpose  for  which  the  discretion  is  given. 
Where  a  discretion  is  expressly  and  generally  given  by 
the  Constitution  to  the  legislative  department  of  the 
government  to  create  an  office,  there  must  be  some- 
thing more  than  a  syllogism  to  indicate  an  intention  of 
the  framers  of  the  Constitution  to  impose  restraints 
inconsistent  with  its  proper  exercise.  There  must  be 
an  express  inhibition. — Ex  parte  Lambert^  52  Ala.  81 
and  82.  That  the  intention  of  the  framers  of  the  Constitu- 
tion by  the  adoption  of  section  17,  Article  VI  was  merely 
to  provide  for  the  filling  of  vacancies  in  the  offices  of 
the  judgesor chancellors  established  therein,  which  were 
made  elective  by  the  people  for  fixed  terms,  is  manifest 
from  the  result  of  an  application  of  that  section  to 
judges  of  the  inferior  courts.  The  filling  of  vacancies, 
as  we  have  shown,  is  a  mere  expedient,  hence  it  is  always 
provided  that  the  appointee  shall  hold  only  until  the 
original  appointing  power  can  act. — 19  Amer.  &  Eng. 
Encyc.  of  Law,  429. 

Let  us  consider  further  the  inappropriateness  of  sec- 
tion 17  to  judges  of  the  inferior  courts  of  law  and 
equity.  Suppose  the  General  Assembly  in  the  act  of 
creation  should  provide  that  the  judge  should  be  ap- 
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pointed  by  the  Governor,  as  in  the  ease  of  the  City  Court 
of  Selma,  (Acts  1876-77,  p.  266,  clearly  contemplated 
in  the  Constitution),  and  provide  that  in  case  of  a  va- 
cancy the  Governor  shall  "fill  such  vacancy  by  appoint- 
ment, and  the  term  of  office  of  the  person  appointed 
ijhall  be  six  years  from  the  date  of  his  appointment.'^ 
Here  there  would  be  no  occasion  for  filling  a  vacancy 
for  the  unexpired  term,  for  the  original  appointing 
power,  and  the  power  usually  specified,  and  specified  in 
the  Constitution,  to  fill  vacancies  are  the  same.  Hence 
the  provision  in  the  act  of  creation  that  the  appoint- 
ment should  be  for  an  original  term.  Here  there  would 
clearly  be  no  operation  for  section  17,  which  was  to 
rill  vacancies  until  the  original  appointing  power,  a 
power  other  than  the  power  designated  to  fill  them, 
could  act.  Yet  if  the  contention  of  counsel  for  appel- 
lant be  true  the  framers  of  the  Constitution  intended 
that  the  General  Assembly,  in  the  exercise  of  its  discre- 
tion in  the  creation  of  inferior  courts,  could  not  in  such 
case  provide  that  in  the  case  of  a  vacancy  the  appoint- 
ment should  be  for  an  original  term,  although  it  would 
i»e  silly  in  such  case  to  appoint  for  the  unexpired  term, 
•ind  athough  the  power  of  the  General  Assembly  over 
the  original  term  was  unlimited. — 23  Amer.  &  Eng. 
fincvc  of  Law,  362,  n.  3;  ISprowl  v.  Lawrencey  33  Ala. 
674.^ 

Suppose  again  the  General  Assembly  in  the  act  creat- 
ing an  inferior  court  should  provide  that  the  judgf! 
thereof  should  hold  during  good  behavior.  This  it 
could  do.  Section  1,  Article  VI  limits  the  number  of 
judges  of  such  courts  to  five,  but  there  is  no  limitation 
upon  the  length  of  the  term  other  than  the  inhibition 
in  section  30,  Article  II,  which  provides  that  no  olHce 
shall  be  created  for  a  bmger  term  than  during  good  be- 
havior. In  such  case  there  could  be  no  "unexpired 
term."  Each  appointment  must  be  an  original  one. 
This  illustration  and  others  that  might  be  given,  each 
clearly  within  the  contemplation  of  the  Constitution, 
show  that  judges  of  inferior  courts  are  foreign  to  the 
purpose  of  section  17.  That  that  section  as  to  these 
inferior  courts  not  only  has  no  beneficial  purpose,  but 
that  if  applied  to  them  it  would  injuriously  restrain 
the  general,  beneficial  intent  of  sections  1   and   13   of 
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Article  VI,  confiding  the  entire  matter  of  the  establish- 
ment of  these  courts  and  the  election  of  their  judges  to 
the  discretion  of  the  General  Assembly;  a  general  in- 
tent, which  is  made  the  more  manifest  by  the  clear  in- 
tention of  the  Constitution  to  vest  in  the  legislature  the 
right  to  alter  and  regulate  both  the  compensation  and 
the  terms  of  inferior  court  judges,  even  during  the  term 
of  an  incumbent. — Article  VI,  section  15. 

Section  17  was  intended  only  as  a  natural  and  neces- 
sary part  of  the  creation  of  the  constitutional  courts. 
That  its  true  and  only  reason  was  to  provide  a  means 
for  the  filling  of  vacancies  in  the  office  of  judges  and 
chancellors  of  those  courts,  other  than  the  people  by 
whom  they  were  made  elective  for  fixed  terms,  because 
*'in  the  nature  of  things  the  people  cannot  be  called 
upon  to  act  immediately  when  the  election  of  a  person 
to  an  office  filled  by  them  is  necessary  to  the  exercise  of 
a  function  of  government ;"  that  it  was  not  intended  to 
apply  to  any  other  courts  because  the  creation  of  all 
other  courts  was  expressly  confided  to  the  General  As- 
sembly, with  the  same  discretion  and  powers  as  to  all 
other  offices  created  by  it,  except  as  to  the  personal  qual- 
ifications of  the  judges  of  the  City  Courts. — Fox  v.  Mc- 
Donald, 101  Ala.  70-71;  Ex  parte  Lambert,  52  Ala.  81; 
Perkins  r,  Corbin,  45  Ala.  118;  Ex  parte  Ronndtrec, 
51  Ala.  45. 

As  persuasive  of  the  fact  that  only  the  constitutional 
judges  was  intended  by  section  17,  it  may  be  observed 
that  when  the  framers  of  the  Constitution  intended  to 
include  inferior  judges  they  use  the  words  ^*any  court 
of  record  in  thi«  State.''— Article  VI,  §20. 

The  intent  gathered  from  the  whole  instrument  gov- 
erns the  sense  with  which  words  are  used  in  a  particu- 
lar clause. — Cooley  on  Constitutional  Lim.,  p.  68; 
;>  Amer.  &  Eng.  Encyc.  of  Law,  679,  note  1;  Dane  i\ 
Smith,  54  Ala.  49. 

"One  part  of  a  Constitution  is  not  to  be  allowed  to 
defeat  another  if  by  any  reasonable  construction  the 
two  can  be  made  to  stand  together.'- — Cooley  on  Con- 
stitutional Lim.,  p.  71;  Lehman  Durr  <&  Co.  v.  Robin- 
son.  59  Ala.  235.  The  construction  of  section  17,  Arti- 
cle VI  contended  for  by  counsel  for  appellant  would, 
as  we  have  shown,  tend  to  defeat  the  general  purpose 
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of  the  framers  of  the  Constitution  in  withdrawing 
judges  of  inferior  courts  from  election  by  the  people 
and  committing  them  to  the  discretion  of  the  General 
Assembly,  for  it  would  hamper  its  discretion.  It  is 
also  inconsistent  with  the  implied  power  to  fill  vacan- 
cies given  by  section  13^  Article  VI ;  a  power  intrusted 
to  the  legislature  in  every  other  instance  of  office 
created  by  it. — The  People  ex.  rel.  v.  F itchy  1  Cal.  526. 
**Butif  itwere  doubtful/'  whether  the  General  Assembly 
had  the  power  to  provide  for  the  filling  of  vacancies  in  the 
office  of  judge  of  the  inferior  courts  of  law  and  equity,  it 
would  be  the  duty  of  the  court  to  sustain  the  exercise 
of  such  power. — Randolph  v,  Baldxcin,  41  Ala.  309; 
Htate  V.  RogerSy  107  Ala.  451;  Bank  v.  Smith,  3  Serg.  & 
Rawles,  63,  73.  If  it  can  be  held  that  section  17,  Arti- 
cle VI  was  ^^clearhf^  intended  to  include  judges  of  the 
inferior  courts  of  law  and  equity,  that  might  thereafter 
be  created  by  the  General  Assembly,  then  it  is  the 
duty  of  the  court,  if  the  language  of  the  act  of  1878-79 
is  "fairly  susceptible  of  an  interpretation  which  will 
uphold  its  constitutionality  to  adopt  it,  even  though  it 
l}e  less  natural.'' — Quartclbanm  v.  The  State,  79  Ala.  3; 
Xohlc  v,  Mitchell,  100  Ala.  531.  It  is  the  manifest 
purpose  of  section  2  of  the  act,  that  in  case  of  a  vacancy 
a  new  term  of  judge  of  the  City  Court  of  Montgomery 
shall  commence  at  the  close  of  the  session  of  the  Gen- 
eral Assembly  next  ensuing  such  vacancy.  It  was  not 
contemplated  that  the  General  Assembly  should  elect 
for  the  unexpired  term.  Hence  the  statute  is  fairly 
susceptible  of  the  interpretation  that  in  case  of  a  va- 
cancy the  term  should  expire  at  the  close  of  the  next 
ensuing  session  of  the  General  Assembly,  effecting  a 
change  in  the  particular  term  in  which  the  vacancy  oc- 
curs. Under  this  interpretation  of  the  act,  the  **unex- 
pired  term"  for  which  an  appointee  would  hold  under 
section  17,  Article  VI,  would  be  the  changed  term,  and 
not  the  term  as  originally  created. — Oldham  v.  Mayor 
of  Birmingham,  102  Ala.  363. 

That  the  entire  matter  of  the  terms  of  the  inferior 
court  judges  is  left  by  the  Constitution  to  the  discre- 
tion of  the  General  Assembly  is  not  left  to  inference, 
from  the  fact  that  their  terms  are  not  specified  in  the 
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Constitution,  nor  from  the  general  power  conferred  to 
create  those  courts,  and  to  provide  the  mode  for  the 
election  or  appointment  of  their  judges  alone.  The 
omission  of  the  judges  of  the  inferior  courts  from  the 
protection  accorded  by  section  15,  Article  VI  to  the 
justices  of  the  Supreme  Court,  circuit  and  probate 
judges  and  chancellors,  against  changes  in  the  mode  or 
time  of  election  to  their  office,  during  their  incumbency, 
is  a  **clear  signiftcation''  of  the  will  of  the  people  that 
the  right  to  change  the  terms  of  the  judges  of  the  in- 
ferior courts  at  all  times  should  reside  in  the  General 
Assembly. — Jones  c.  Dreicri/y  72  Ala.  315. 

Section  2  of  the  act  of  1878-79,  for  the  filling  of  va- 
cancies by  the  appointment  of  the  Governor,  is  not  in 
contravention  of  section  2,  Article  IV  of  the  Constitu- 
tion, which  provides  t'hat  **each  law  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed  in  its  title." 
All  the  purposes  of  the  constitutional  requirement  are 
satisfied  when  the  law  has  but  one  general  subject, 
which  is  fairly  indicated  in  its  title.  It  is  only  when 
matters  foreign  to  or  incongruous  with  the  title  have 
been  included  that  the  title  has  been  declared  mislead- 
ingand  deceptive,  and  the  enactmeent  pronounced  void." 
**There  must  have  been  a  suh^stantial  departure  from 
the  Constitution." — *S7afc  cd-  rcl  r.  Rogers,  107  Ala.  452. 
"The  insertion  into  a  law  of  matters  which  may  not  be 
verbally  indicated  in  the  title,  if  suggested  by  it,  or  con- 
nected with  it,  or  proper  to  the  more  full  aeeonipUsh- 
meut  of  the  object  indicated  is  held  to  be  within  the 
spirit  of  the  Constitution.'' — City  Council  of  Mont,  r. 
Xat.  BUlq,  db  Loan  Asso.,  108  Ala.  339;  Fox  v.  McDon- 
ald, 101  Ala.  77;  l^pigener  i\  Bives,  104  Ala.  437;  Bal- 
lentjjne  r.  Wickershaniy  75  Ala.  536. 

BRICKELL,  C.  J. — This  was  an  information  in  the 
nature  of  a  quo  warranto,  in  which  the  appellant  was 
relator,  and  the  appellee  was  respondent,  to  test  and 
determine  the  rival  claims  of  the  respective  parties  to 
the  office  of  judge  of  the  City  Court  of  Montgomery. 
The  material  facts  are  undisputed.  Thomas  M.  Arring- 
ton,  by  the  nomination  of  the  Governor,  and  the  selec- 
tion of  the  Senate,  at  the  regular  session  of  the  General 
Assembly  of  1892-93,  was  appointed  the  judge   of   the 
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court,  for  the  prescribed  term  of  six  years,  and  until 
the  close  of  the  General  Assembly,  at  which  his  succes- 
sor should  be  appointed  and  confirmed.  He  was  duly 
qualified,  entered  upon  and  continued  in  the  exercise  of 
the  powers  and  duties  of  the  office  until  the  first  day  of 
October,  1895,  when  he  resigned.  Upon  his  resigna- 
ti(m,  the  Governor  appointed  William  S.  Thorington, 
as  his  successor  who  qualified  and  remained  in  office  un- 
til he  resigned  on  the  first  day  of  February,  1896,  and 
the  relator  was  by  the  Governor  appointed  his  succes- 
sor, was  duly  commissioned  and  qualified,  continuing 
in  office  until  the  close  of  the  regular  session  of  the  Gen- 
eral Assembly  of  1896-97.  During  the  session,  the  Gov- 
ernor nominated  the  respondent  and  two  others  to  the 
Senate,  for  the  selection  and  appointment  of  one  to  the 
office  of  judge  of  the  court.  The  Senate  selected  and 
appointed  the  respondent,  and  on  the  close  of  the  ses- 
sion, he  was  commissioned  and  qualified,  and  entered 
into  the  office,  assuming  and  exercising  its  powers  and 
duties.  The  circuit  court  rendered  judgment  against 
the  relator,  declaring  that  he  was  not  entitled  to  the 
office,  sustaining  the  validity  of  the  appointment  and 
of  the  consequent  right  of  the  respondent;  and  it  is 
^rom  this  judgment  the  appeal  is  taken. 

Two  questions  are  involved — the  first  is,  whether  by 
force  of  the  seventeenth  section  of  the  sixth  article  of 
the  Constitution,  the  appointment  of  the  relator  was 
for  the  unexpired  term  of  Judge  Arrington,  continuing 
until  the  close  of  the  session  of  the  General  Assembly 
of  1898-99,  and  until  a  successor  was  appointed  and 
qualified.  The  remaining  question  involves  the  valid- 
ity of  the  clause  of  the  act  approved  February  13,  1879, 
(Pamph.  Acts,  1878-79,  pp.  418-19),  prescribing  the 
term  of  office  of  the  judge  of  the  court,  and  the  mode  of 
filling  the  office,  which,  in  the  event  of  a  vacancy  occur- 
ring, c(mfer8  on  the  (tovernor  the  power  to  fill  it  by  an 
appointment  continuing  until  the  close  of  the  next  ses- 
sion of  the  General  Assembly. 

The  seventeenth  section  of  the  sixth  article  of  the 
Constitution  reads:  '^Vacancies  in  the  office  of  any  of 
the  judges  or  chancellors  of  this  State  shall  be  filled 
by  appointment  by  the  (Jovernor,  and  such  appointee 
shall  hold  his  office  for  the  unexpired  term,  and  until 
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his  successor  is  elected  or  appointed  and  qualified.'^ 
The  article  is  entitled,  "Judicial  Department,"  and  is 
devoted  principally  to  the  vesting  of  the  judicial  power 
of  the  State;  and  in  all  former  Constitutions  a  corre- 
sponding article  bearing  the  same  title,  has  been  de- 
voted to  the  same  purpose.  The  first  section  of  the  arti- 
cle vests  the  judicial  power  "in  the  Senate  sitting  as  a 
Court  of  Impeachment,  a  Supreme  Court,  Circuit 
Courts,  Chancery  Courts,  Courts  of  Probate,  such  in- 
ferior courts  of  law  and  equity,  to  consist  of  not  more 
than  five  members,  as  the  General  Assembly  may  from 
time  to  time  establish,  and  such  persons  as  may  be  by 
law  invested  with  powers  of  a  judicial  nature."  The 
section  is  the  counterpart  of  the  same  section  of  the 
same  article  of  the  Constitution  of  1868,  the  immediate 
predecessor  of  the  present  Constitution,  and  varies 
from  the  corresponding  section  of  the  like  article  of  the 
preceding  Constitution — the  variance  is,  however, 
rather  of  form  than  in  matter  of  substance.  The  ori- 
ginal Constitution  of  1819,  and  its  successors  of  1861 
and  1865,  vested  the  judicial  power  "in  one  Supreme 
Court,  Circuit  Courts  to  be  held  in  each  county  in  the 
State,  and  such  inferior  courts  of  law  and  equity,  to 
consist  of  not  more  than  five  members,  as  the  General 
Assembly  may  from  time  to  time  direct,  ordain  and 
establish."  Each  declared  the  power  of  the  General 
Assembly  to  establish  courts  of  chancery,  and  to  estab- 
lish in  each  county  a  Court  of  Probate,  and  contained 
provisions  by  which  the  Senate  was  constituted  the  sole 
tribunal  for  the  trial  of  all  impeachments  of  civil  offi- 
cers. If  we  omit  the  words,  "and  such  persons  as  may 
be  by  law  invested  with  powers  of  a  judicial  nature," 
the  section  in  its  present  form  is  simply  expressive  in  a 
single  clause  or  sentence,  of  that  which  was  manifested 
by  the  several  sections  of  the  article  of  former  constitu- 
tions creating  the  judicial  department  and  vesting  judi- 
cial powers,  taken  in  connection  with  the  sections  relat- 
ing to  impeachments.  When  these  words,  "and  such 
persons  as  may  be  by  law  invested  with  powers  of  a  ju- 
dicial nature,"  are  read  and  interpreted  in  the  light  of 
prior  legislative  and  judicial  history,  it  is  apparent  they 
were  introduced  into  the  Constitution,  and  properly 
introduced  in  the  connection  in  which  they  are  found. 
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from  an  abundance  of  caution.  Until  the  decision  in 
Gaines  v.  HarviUy  19  Ala.  491,  it  was  a  vexed  question, 
whether  the  General  Assembly  could  confer  power  es- 
sentially of  a  judicial  nature  on  other  than  judicial 
officers — the  judges  of  the  courts  referred  to  in  the  Con- 
stitution, or  the  judges  of  inferior  courts  of  legislative 
creation.  After  elaborate  argument,  and  deliberate, 
mature  consideration,  in  the  case  referred  to,  it  was 
decided,  that  it  was  within  legislative  competency  to 
confer  such  power  on  mere  ministerial  or  executive 
officers.  To  avoid  a  recurrence  of  this  question;  to 
place  legislative  power  in  this  respect,  beyond  the  pale 
of  controversy,  these  words  were  introduced  into  the 
Constitution. — Ex  parte  Roundtree^  51  Ala.  42. 

In  the  structure  of  the  judicial  system  of  the  State, 
in  the  creation  of  judicial  tribunals,  and  in  the  divi- 
sion and  distribution  of  judicial  power,  there  has  been 
but  little  of  change  in  the  several  constitutions  of  the 
State.  All  have  provided  for  a  Supreme  Court,  defin- 
ing its  jurisdiction  and  powers,  as  they  are  now  defined, 
^ith  the  exception  of  the  grant  to  it  by  the  present  Con- 
stitution of  original  jurisdiction  of  the  impeachment  of 
particular  officers.  All  have  provided  for  Circuit 
Courts,  for  Courts  of  Chancery-,  for  Courts  of  Probate, 
and  for  the  election  or  appointment  of  justices  of  the 
peace;  and  have  defined  with  more  or  less  of  precision 
the  jurisdiction  each  court  was  to  exercise,  and  the  ex- 
tent of  the  jurisdiction  justices  of  the  peace  derived 
from  the  Constitution  itself.  The  system  is  in  itself 
and  of  itself  complete;  and  though  there  has  been  a 
grant  or  reservation  to  the  General  Assembly  of  power 
to  establish  inferior  courts  of  law  and  equity,  there  has 
not  been  any  part,  or  any  fraction,  or  fragment  of  the 
judicial  power,  left  in  abeyance,  awaiting  the  happen- 
ing of  any  future  event,  or  the  exercise  of  future  legisla- 
tive power,  to  vitalize  or  quicken  it  into  activity.  If 
the  General  Assembly  never  exercised  the  power  to 
establish  inferior  courts  with  which  it  was  clothed,  and 
its  exercise  is  purely  matter  of  legislative  discretion, 
the  whole  element  of  sovereignty  known  as  the  judicial 
power  would  exist,  confided  to  tribunals  which  may 
properly  be  said  to  be  of  constitutional  creation. — Per- 
kins V.  Corhifiy  45  Ala.  118. 
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The  changes  in  the  structure  of  the  system — the  more 
important  changes — ^wrought  by  constitutional  amend- 
ment, have  been  in  the  tenure  of  judges,  and  the  mode 
of  their  election  or  appointment.  By  the  original  Con- 
stitution of  1819,  all  judges  held  office  during  good  be- 
havior, and  were  elected  by  the  joint  vote  of  the  two 
houses  of  the  General  Assembly.  By  an  amendment 
adopted  in  January,  1830,  the  tenure  or  term  of  office 
was  changed  to  six  years,  but  there  was  no  change  of 
the  mode  of  election  until  January,  1850,  when  an 
amendment  was  adopted  transferring  the  election  of 
judges  of  the  Circuit  Courts  to  the  qualified  electors  of 
the  circuits,  respectively;  and  the  election  of  judges 
of  the  Courts  of  Probate,  and  other  inferior  courts,  to 
the  qualified  electors  of  the  counties,  cities,  or  districts, 
for  which  such  courts  were  respectively  established. 
The  judges  of  the  Supreme  Court  and  chancellors  re- 
mained elective  by  the  General  Assembly,  until  the  for- 
mation and  adoption  of  the  Constitution  of  1868.  By 
that  Constitution,  the  tenure  or  term  of  all  judges,  was 
fixed  at  six  years,  and  judges  of  the  Supreme  Court 
were  elective  by  the  qualified  electors  of  the  State  at 
large,  chancellors  by  the  qualified  electors  of  the  divi- 
sion, judges  of  the  circuit  court  by  the  qualified  electors 
of  the  circuit,  judges  of  probate  by  the  qualified  elec- 
tors of  the  county,  and  judges  of  the  inferior  courts,  by 
the  qualified  electors  of  the  county,  city,  town,  or  dis- 
trict, for  which  the  court  was  established.  The  pres- 
ent Constitution  prescribes  six  years  as  the  term  of  of- 
fice of  the  chief  justice  and  associate  justices  of  the 
Supreme  Court,  circuit  judges,  chancellors,  and  pro- 
bate judges;  and  declares  the  right  of  these  judges  to 
hold  office  for  the  full  term  prescribed  shall  not  be  af- 
fected by  any  change  of  any  circuit,  division,  or  county, 
nor  in  the  mode  or  time  of  election.  And  these  judges 
are  elected  by  the  qualified  electors  of  the  State,  of  the 
circuits,  chancery  divisions,  and  counties,  for  which 
the  courts  are  established.  Departing  from  the  theory 
and  policy  of  former  constitutions,  the  mode  of  electing 
or  appointing,  or  the  term  of  office  of  judges  of  in- 
ferior court*,  is  not  prescribed.  And  emphasizing  the 
change  of  theory  and  policy,  it  is  declared:  '*The 
judges  of  such  inferior  courts  of  laws  and   equity   as 
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may  be  by  law  established,  shall  be  elected  or  appointed 
in  such  mode  as  the  General  Assembly  may  prescribe." 
And  in  this  connection,  it  may  be  observed,  former  Con- 
stitutions had  prescribed  the  mode  of  electing  or  ap- 
pointing, and  the  term  of  oflBce,  of  clerks  of  inferior 
courts,  never  committing  the  appointment  to  the  judge 
of  the  court,  while  in  further  manifestation  of  the  radi- 
cal change  of  theory  and  policy  in  reference  to  these 
courts,  the  appointment  of  clerk  is  now  committed  to 
the  judge,  and  the  appointment  endures  during  the 
term  of  the  judge  by  whom  it  is  made. 

Granting  to  the  General  Assembly  this  unlimited 
power  to  prescribe  the  mode  of  election  or  appointment 
of  judges  of  inferior  courts,  by  necessary  implication, 
the  Constitution  confers  every  particular  power  neces- 
sary to  render  the  grant  effectual.  When  an  election 
or  an  apiK>intment  is  prescribed  as  the  mode  of  filling 
the  office,  the  power  is  not  exhausted — the  term  of  of- 
fice may  be  prescribed,  and  whatever,  else  may  be 
deemed  necessary  to  subordinate  the  office  and  the 
court  to  legislative  control.  Without  derogating  from, 
or  lessening  the  force  of,  the  general  grant,  the  Consti- 
tution could  not  have  descended  to  an  enumeration  of 
particular  powers  the  grant  involved.  And  if  it  had 
descended  to  such  an  enumeration,  the  particular  pow- 
ers not  enumerated,  would  have  resided  in  the  General 
Assembly,  if  not  confided  expressly  to  some  other  de- 
partment by  the  government.  In  all  its  elements,  un- 
der the  Constitution,  an  inferior  ccmrt  is  of  legislative 
creation  and  institution ;  and  it  is  only  as  of  such  crea- 
tion and  institution,  there  is  constitutional  recognition 
of  it;  and  as  this  is  its  essential  character,  it  is  distin- 
guished and  distinguishable  from  all  other  courts  or 
tribunals  to  which  the  Constitution  refers. 

As  we  have  said,  the  intrinsic  body  of  the  judicial 
power  is  lodged  by  the  Constitution  in  the  courts  of  its 
own  creation  and  protection.  The  appellate  jurisdic- 
tion, and  the  powers  incident  deemed  necessary  to  ren- 
der it  effectual,  is  granted  to  the  Supreme  Court.  The 
circuit  court  has  original  jurisdicti(m  in  all  matters 
civil  and  criminal,  not  otherwise  excepted,  but  in  civil 
cases  only  when  the  matter  or  sum  in  controversy  ex- 
ceeds fifty  dollars.     Courts  of  chancery  are  established. 
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without  any  special  definition  or  description  of  the  ju- 
risdiction they  were  to  exercise,  and  such  definition  or 
description  was  not  necessary.  Such  courts  were 
known  to  the  common  law,  had  been  instituted  here 
in  the  earliest  days  of  organized  government,  exercis- 
ing the  jurisdiction  pertaining  to  such  courts  in  Eng- 
land, whence  all  our  institutions  were  derived,  so  far 
as  adapted  to  our  condition,  institutions  and  general 
jurisprudence.  Courts  of  probate,  though  that  partic- 
ular designation  was  not  given  them  by  legislation 
until  1850,  existed  in  each  county  prior  to  the  forma- 
tion of  the  original  Constitution  of  1819;  and  in  that 
and  all  succeeding  constitutions,  the  nature  and  char- 
acter of  the  jurisdiction  they  were  to  exercise,  and  the 
purposes  of  their  creation  have  been  expressed  in  the 
same  general  terms,  "for  the  granting  of  letters  testa- 
mentary and  administration,  and  orphans'  business." 
The  original  jurisdiction  of  these  courts — of  the  courts 
of  chancery,  and  of  the  courts  of  probate — essentially 
and  exclusively  civil,  is  excepted  from  the  grant  of 
original  civil  jurisdiction  to  the  circuit  courts.  And 
it  is  the  judges  of  these  courts — the  circuit  courts,  the 
courts  of  chancery,  the  courts  of  probate — who  are 
protected  against  legislative  invasion,  by  any  change 
of  circuit,  or  division,  or  of  the  county,  or  in  the  mode 
or  time  of  election.  These  are  permanent  courts,  nec- 
essary constituents  of  the  judicial  system  the  Constitu- 
tion creates,  and  may  be  said  to  organize,  when  it  is 
read  and  interpreted,  as  it  must  be  read  and  inter- 
preted, in  the  light  of  the  laws  and  systems  existing  at 
its  formation,  which  are  not  destroyed,  but  preserved, 
so  far  as  not  repugnant  to  or  inconsistent  with  its  pro- 
visions. These  courts  statutes  do  not  create,  and  what- 
ever may  be  the  scope  of  legislative  power  to  regulate 
the  exercise  of  the  jurisdiction  conferred  upon  them, 
or  in  the  enlargement  of  their  jurisdiction  to  meet  vary- 
ing conditions  and  necessities,  statutes  cannot  destroy 
them.  Inferior  courts,  whatever  may  be  the  title  or 
designation  given  them,  derive  existence  and  vitality 
from  legislative  power;  and  the  power  that  at  will  cre- 
ates, may  at  will  destroy.  The  inferior  courts  existing 
at  the  formation  of  the  original  Constitution,  known  as 
county  courts,  were  abolished  by  the  act  of  the  General 
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Assembly,  approved  February  9,  1850,  and  their  rec- 
ords and  process  transferred  to  the  circuit  courts  of  the 
respective  counties. — Pamph.  Acts,  1849-50,  pp.  24-36. 
In  the  course  of  legislative  history,  quite  a  number  of 
these  courts  have  been  created  and  destroyed  or  abol- 
ished at  the  will  and  discretion  of  the  General  Assem- 
bly. The  city  court  of  Selma  was  established  by  an 
act  of  the  General  Assembly,  approved  December  9, 
1864,  (Pamph.  Acts,  1864,  pp.  146-149),  and  was  abol- 
ished by  an  act  approved  December  11,  1869,  and  its 
records  and  process  transferred  to  the  Circuit  Court  of 
the  county.— Pamph.  Acts,  1869-70,  pp.  6-8.  The  vali- 
dity, extent  and  operation  of  the  latter  enactment,  came 
before  this  court  for  consideration  in  Perkins  v.  Cor- 
bin,  45  Ala.  103;  and  after  elaborate  argument,  the  en- 
actment was  sustained,  and  its  effect  declared  to  be  the 
abolition  of  the  office  of  judge  of  the  court,  terminating 
all  right  of  the  incumbent  to  salary  for  the  unexpired 
term.  That  which  is  now  of  the  more  importance,  is 
the  explicit  affirmation  by  the  court  of  the  plenitude 
of  legislative  power  in  the  creation  and  abolition  of  in- 
ferior courts,  and  the  exposition  of  the  distinction  be- 
tween such  courts  and  the  permanent,  continuing 
courts  of  the  Constitution.  This  judicial  determina- 
tion of  the  nature  and  character  of  inferior  courts — of 
their  dependence  upon  and  subordination  to  legislative 
power — was  made  less  than  five  years  before  the  forma- 
tion and  adoption  of  the  present  Constitution.  The 
convention  framing,  and  the  i)eople  adopting  the  Con- 
stitution, were  not  ignorant  of  this  judicial  exposition ; 
and  if  presumptions  are  indulged,  the  presumption 
must  be,  that  if  they  intended  any  change  in  the  nature 
and  character  of  these  courts — to  lessen  their  depend- 
ence upon  and  subordination  to  the  legislative  power — 
the  intention  would  have  been  clearly  expressed.  There 
is  no  expression  of  such  intention  in  the  Constitution. 
On  the  contrary,  all  that  relates  to  the  institution  of 
such  courts  is  expressed  in  the  same  words  in  which  it 
was  expressed  in  all  former  constitutions.  The  only 
change  is,  that  the  term  of  the  office  of  the  judge  of  such 
courts,  or  the  mode  of  election  or  appointment  to  the 
office  is  not  prescribed,  but  is  committed,  expressly  com- 
mitted,  to   the   General   Assembly.    When  a  constitu- 
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tional  provision  has  receive<l  construction,  and  is  sub- 
stantially adopted,  or  carried  into  a  succeeding  Consti- 
tution, the  courts  apply  the  rule  which  prevails  in  refer- 
ence to  the  substantial  re-enactment  of  statutes — that 
it  is  the  intention  of  the  law-giver  to  adopt  the  con- 
struction the  original  statutes  had  received. 

The  object  of  all  construction  is  to  ascertain  and 
effectuate  the  intention  of  the  people  in  the  adoption 
of  the  Constitution.  The  intention  is  collected  from 
the  words  of  the  instrument,  read  and  interpreted  in 
the  light  of  its  history.  The  general  rules  or  principles 
employed  are  well  defined.  A  cardinal  rule  is,  that 
the  Constitution  must  be  carefully  examined  in  its  en- 
tirety. As  an  entirety,  complete  and  harmonious  in  all 
lis  parts,  or  believed  to  be,  it  was  framed  by  the  conven- 
tion of  the  representatives  of  the  people.  As  an  en- 
tirety, it  was  adopted  by  a  single  expression  of  the 
sovereign  will  of  the  peoi)le.  There  can  be  no  fair  or 
just  construction  or  interpretation,  if  it  be  limited  to 
particular  words  or  i>hrases,  or  the  words  or  phrases  of 
particular  clauses.  The  whole  must  be  considered  to 
ascertain  the  sense  and  significance,  in  which  wordt  or 
])hrascs  are  used  in  particular  parts  of  clauses. — Cooley 
i.'onst.  Lim.,  74.  As  has  often  been  said,  the  Constitu- 
tion is  not  the  beginning  of  law — originally  it  was 
made  by  a  people  and  for  a  people,  among  whom  the 
common  law  prevailed,  and  who  had  statutes,  judicial 
tribunals,  a  legislature,  an  executive,  and  all  the  agen- 
cies of  government  known  to  American  institutions  and 
jurisprudence.  There  can  be  no  just  construction  or 
interpretation,  effectuating  the  intent  of  the  people, 
which  is  not  deduced,  not  only  from  the  words,  but, 
from  the  history  of  any  particular  part  or  provision  of 
the  instrument. — Coolev  Const.  Lim.  74;  People  i\  An- 
fjh\  109  N.  Y.  568;  Hiceet  r.  City  of  Si/racufic,  129  X.  Y. 
316;  People  r.  Draper,  15  N.  Y.  537;  A'a?  parte  Rouud- 
tree,  51  Ala.  42;  Taylor  r.  Woods,  52  Ala.  474;  Mayor  v. 
i^toueirall  Inn.  Co.,  53  Ala.  570.  Reading  and  con- 
struing succeeding  constitutions  in  connection  with  the 
predecessors,  we  discover  the  clianges  they  introduce — 
the  ends  or  purposes  it  is  proposed  to  accomplish,  and 
the  real  meaning  of  words  or  phrases. 
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Keeping  these  principles  and  rules  in  view,  further 
inquiry  into  the  distinctive  nature  and  characteristics 
of  inferior  courts,  as  they  exist  under  the  present  Con- 
stitution, and  as  they  existed  under  its  predecessors, 
will  aid  materially  in  the  solution  of  the  immediate 
question  for  decision.  The  compensation  of  the  judges 
of  the  county  courts — the  original  of  the  inferior 
courts — was  derived  from  fees,  which  the  legislature 
could  enlarge  or  diminish  at  pleasure. — Bcnford  r,  Oib- 
Hon,  15  Ala.  521.  The  judge  was  invested  with  a  dual 
capacity  and  jurisdiction — he  was  not  only  the  judge 
of  the  County  Court,  but  also  of  the  Orphans'  Court — 
the  designation,  so  long  as  the  (^ounty  Courts  existed, 
of  the  Court  of  Probate  of  the  Constitution.  The 
judges  of  all  other  inferior  courts  have  been,  and  are 
now,  compensated  by  salaries;  but  the  salaries  were 
and  are  payable  from  the  treasury  of  the  county,  for 
which,  or  a  division,  or  district  of  which,  the  court 
may  be  established,  and  not  from  the  treasury  of  the 
State.  The  judges  of  the  permanent,  continuing 
courts  of  the  Constitution — the  judges  of  the  Supreme 
Court,  the  chancellors,  and  the  judges  of  the  circuit 
courts — receive  no  fees  or  perquisites,  they  are  com- 
I)engated  by  salaries,  payable  from  the  treasury  of  the 
State,  which  cannot  be  diminished  during  their  official 
t(*rm.  A  fixed  term  of  office,  and  compensation  incap- 
able of  diminution  during  the  term,  is  deemed  essen- 
tial to  preserve  the  independence  of  the  judiciary  of 
the  creation  of  the  Constitution.  A  like  measure  of 
protection  could  not  be  extended  to  iliferior  courts  of 
legislative  creation,  without  derogating  from  legisla- 
tive power,  and  rendering  them  ccmstituents  of  the  per- 
manent judicial  system  of  the  State.  Chancellors,  at 
discretion,  may  hold  courts  for  each  other.  The  judges 
of  the  circuit  courts  maj %  and,  when  required  by  law, 
mu8t  interchange.  Judges  of  inferior  courts  have 
never  been  authorized  to  exercise  judicial  functions  ex- 
cept in  the  particular  courts  of  wlfiich  they  are  judges; 
and  it  may  well  be  doubted  whether  it  is  within  legis- 
lative competency  to  confer  such  authority.  Judges 
of  the  Supreme  Court,  of  the  circuit  court,  and  chan- 
cellors, are  prohibited,  during  the  term  for  which  they 
are  elected,  from  holding  any   office    (except   judicial 
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offices)  of  trust  or  profit,  under  this  State,  or  the 
irnited  States,  or  any  other  power;  a  prohibition  not 
extended  to  judges  of  inferior  courts.  We  need  not 
pursue  further  inquiry  into  the  nature  and  charac- 
teristics of  inferior  courts,  and  their  absolute  depend- 
ence on  legislative  power  for  existence.  Without  a 
fixed  term  of  office,  without  constitutional  protection 
of  their  compensation,  free  from  all  prohibition  to  take 
other  offices,  the  judges  of  the  courts  are  separated  and 
distinguished  from  the  judges  of  the  courts  of  the  Con- 
stitution, as  plainly  as  if  the  separation  and  distinc- 
tion had  been  expressed  in  words  directed  to  that 
purpose. 

The  Constitution  of  1868  provided  that  "vacancies  in 
the  office  of  the  circuit  judge,  judge  of  probate,  or  judge 
of  any  other  inferior  court  established  by  law,  shall  be 
filled  by  the  Governor;  and  the  person  appointed  by 
him  shall  hold  office  until  the  next  election  day  ap- 
pointed by  law  for  election  of  judge,  and  until  his  suc- 
cessor shall  have  been  elected  and  qualified."  The 
judges  enumerated,  it  must  be  observed,  had  fixed  terms 
of  office,  and  an  election  by  the  qualified  electors  of  the 
circuit,  or  of  the  county,  or  of  the  town,  city  or  county, 
or  district  for  which  the  court  was  established,  was  pre- 
scribed as  the  mode  of  filling  the  office.  There  was  an 
omission  to  provide  a  mode  of  filling  vacancies  occur- 
ring in  the  office  of  chancellor,  and  in  the  officQ  of  judge 
of  tliis  court,  supplied  by  an  act  of  the  General  Assem- 
bly, approved  March  7,  1873,  conferring  on  the  Gov- 
ernor general  power  to  fill  by  appointment  vacancies 
occurring  in  judicial  offices. — Pamph.  Acts,  1872-73, 
p.  83. 

The  constitutional  provision  now  in  question,  is  the 
successor — the  substitute — for  the  corresponding  pro- 
vision of  the  Constitution  of  1868 ;  it  relates  to  the  same 
subject  and  has  a  like  office  to  perform.  The  preceding 
provision  related  only  to  judges  having  a  term  of  office, 
and  a  mode  of  election,  prescribed  by  the  Constitution. 
Then,  as  now,  there  was  the  frailty  of  the  tenure  of 
office  of  judge  of  an  inferior  court — then,  as  now,  such 
courts  were  of  legislative  creation  and  subject  to  legis- 
lative destruction;  but  the  mode  of  filling  the  office  of 
judge,  the  Constitution  prescribed;  it  was  not  within 
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l^slative  power.  Read  in  the  light  of  the  legislative 
and  judicial  history  of  iiiferior  courts;  in  connection 
with  the  corresponding  provision  of  the  preceding  Con- 
stitution; and  in  connection  with  other  sections  and 
clauses  of  the  article  of  which  it  forms  part,  the  pro- 
vision in  question  cannot  by  any  fair,  just  construction, 
be  extended  to  every  officer  exercising  judicial  power, 
though  he  may  bear  the  title  of  judge  or  chancellor.  It 
relates  to  the  judges  and  chancellors  nominated  in  the 
Constitution,  and  by  the  Constitution  invested  with 
judicial  power.  The  abstract  force  of  the  words,  "any 
of  the  judges  or  chancellors  of  this  State,"  taken  in  the 
largest  sense  and  significance  of  which  they  are  capable, 
may  comprehend  judges  of  inferior  courts,  or  any  judi- 
cial officer  taking  place  and  authority  from  the  laws  of 
the  State.  Every  public  officer,  judicial,  ministerial,  or 
executive,  deriving  place  and  authority  from  the  Consti- 
tution or  laws,  is  an  officer  of  this  State,  and  not  of  any 
other  sovereignty  or  jurisdiction.  If  the  mere  abstract 
force  of  words  be  consulted,  the  intendant,  or  mayor,  or 
recorder  of  municipal  corporations,  invested  with  a 
minimum  of  judicial  power,  the  exercise  of  which  is 
localized  within  narrow,  defined  territorial  limits ;  or 
notaries  public  of  the  appointment  of  the  Governor, 
authorized  to  exercise  the  jurisdiction  of  justices  of  the 
peace,  may  be  said  to  be  "judges  of  this  State."  Yet, 
that  would  not  meet  and  satisfy  the  popular,  familiar 
meaning  of  the  phrase  or  expression,  nor  would  it  ac- 
cord with  the  structure  or  frame  of  the  government. 
The  Constitution  and  legislation  create  two  classes  of 
public  offices  and  officers — offices  and  officers  of  the 
State,  and  county  offices  and  officers.  They  are  agen- 
cies and  component  parts  of  the  government,  marked 
and  distinguished  by  the  nature  and  extent  of  authority 
conferred,  and  the  sphere  of  performance  of  official 
duty. — Ex  parte  Wiley y  54  Ala.  226.  Deriving  existence 
and  authority  from  a  common  source,  general  words  or 
phrases  used  in  a  statute  or  in  a  constitutional  provi- 
sion, if  taken  in  the  largest  significance  of  which  they 
admit,  may  comprehend  each  class.  Whether  each  class 
is  comprehended,  or  the  one  only,  depends  not  so  much 
on  the  generality,  or  abstract  force  of  the  words,  but 
upon  the  relation  in  which  the  words  are  found,  and  the 
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purposes    of    the    statute,    or   of   the   constitutional 
provision. 

It  is  not  matter  of  controversy,  that  the  Constitution 
reserves,  expressly  reserves,  to  the  General  Assembly, 
the  power  to  provide  the  mode  in  which  judges  of  infe- 
rior courts  shall  be  elected  or  appointed.  It  is  not,  it 
cannot  be,  matter  of  controversy,  that  in  respect  to 
these  judges  and  these  courts,  there  is  a  change,  a  de- 
parture from  the  theory  and  policy  of  all  former  con- 
stitutions, which,  though  the  courts  were  subject  to  leg- 
islative destruction,  yet  removed  from  legislative  power, 
the  tenure  or  term  of  office,  and  the  mode  of  electing  or 
appointing  the  judge.  Since  the  abolition  of  the  county 
courts,  there  has  not  been  a  system  of  inferior  courts 
having  uniformity  of  jurisdiction  throughout  the  State. 
Such  courts  have  been  established  by  the  General  As- 
sembly, to  meet  the  necessities  and  conditions  of  partic- 
ular localities.  These  necessities  and  conditions 
vary,  and  as  they  varied,  there  has  been  an  adaptation 
of  the  grant  of  jurisdiction  to  meet  them.  The  present 
City  Court  of  Mobile  was  originally  established  as  the 
^'Criminal  Court  for  Mobile  county,''  and  invested  only 
with  criminal  jurisdiction,  concurrent  with  that  of  the 
circuit  court. — Nuc/ent  r.  ^tafe,  18  Ala.  521.  Since, 
there  has  been  a  change  of  its  title,  and  an  addition  of 
civil  jurisdiction  concurrent  with  that  of  the  circuit 
courts,  except  of  actions  involving  titles  to  lands;  but 
it  has  not  been  invested  with  equity  jurisdiction.  The 
city  court  of  Montgomery,  originally,  was  clothed  with 
criminal  and  civil  jurisdiction,  (excepting  from  the 
civil  jurisdiction,  actions  involving  the  title  to  lands), 
concurrent  with  that  of  the  circuit  court.  Since,  it  has 
been  invested  with  jurisdiction  concurrent  with  that 
of  the  court  of  chancery.  The  jurisdiction  of  each  court 
is  localized  and  limited,  to  the  particular  county  for 
which  it  is  established.  There  is  no  necessity  to  refer 
to  the  variety  of  jurisdiction  conferred  on  other  inferior 
courts.  The  city  court  of  Mobile  and  the  city  court 
of  Montgomery  illustrate  that  such  courts  are  estab- 
lished, and  jurisdiction  conferred,  to  meet  the  varying 
necessities  and  conditions  of  particular  localities.  Can 
it  be  said,  that  uniformity  in  the  mode  of  appointment 
or  election,  or  in  the  tenure  or  term   of  office   of  the 
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judges  of  these  courts,  would  meet  the  necessities  and 
conditions  of  every  locality  for  which  the  court  may  be 
established?  However  that  may  be,  the  Constitution 
speaks  for  itself — instead  of  prescribing  inflexibly  the 
tenure  or  term  of  oflSce  of  the  judges  of  these  courts,  or 
the  mode  of  their  election  or  appointment,  it  commits 
to  legislative  jmwer,  as  it  commits  the  character  or  ex- 
tent of  jurisdiction,  the  determination  of  the  tenure  or 
term  of  office  of  the  judges,  and  the  mode  of  election  or 
appointment. 

There  are  judges  and  chancellors,  who  may  with  pro- 
priety be  denominated  judges  and  chancellors  of  this 
State,  having  fixed  terms  of  office,  the  mode  of  election 
to  which  the  Constitution  prescribes,  and  to  whom  a 
measure  of  protection,  adapted  to  the  nature  of  their 
respective  courts,  against  legislative  invasion  or  inter- 
ference, the  Constitution  extends.  Elective  by  a  vote 
of  the  people,  at  the  same  time,  there  is  uniformity  in 
the  duration  of  their  official  term ;  a  uniformity  first  in- 
troduced by  the  Constitution  of  1868,  and  preserved  by 
the  present  Constitution.  Naturally  and  logically,  it  is 
to  these  judges  and  chancellors  the  constitutional  pro- 
vision refers.  By  construction,  there  cannot  be  an  ex- 
tension of  it  to  judges  of  inferior  courts.  The  extension 
would  be  a  limitation  upon,  and  in  derogation  of,  the 
plenary  power  of  the  General  Assembly,  to  prescribe 
the  mode  of  election  or  appointment,  and  the  tenure  or 
term  of  office  of  these  judges.  The  office  is  now,  as  it 
has  been  at  all  times,  of  statutory  creation ;  the  mode  of 
filling  it  and  the  duration  of  the  term  now  lie  ex- 
clusively in  legislative  discretion.  The  power  to  create, 
accompanied  with  the  express  poAver  to  provide  the 
mode  of  filling  and  the  tenure  or  term  of  office,  involves 
the  power  to  provide  the  mode  of  filling  vacancies  oc- 
curring before  the  lapse  of  the  appointed  term.  The 
conclusion  is,  that  reading  and  interpreting  in  its  en- 
tirety, the  article  of  the  Constitution  of  which  the  sec- 
tion in  question  forms  part,  it  does  not  invest  the 
Governor  with  power  by  appointment,  to  fill  vacancies 
occurring  in  the  office  of  judge  of  an  inferior  court.  As 
to  the  office  of  judge  of  the  City  Court  of  Montgomery, 
the  power  exists;  derived,  not  from  the  Constitution, 
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but  from  the  act  of  February  13,  1879,  to  which  refer- 
ence has  been  made. 

The  act  is  entitled,  "An  act  to  authorize  the  Gov- 
ernor by  and  with  the  advice  and  consent  of  the  Senate, 
to  appoint  the  judge  of  the  City  Court  of  Montgomery." 
There  was,  at  the  passage  of  the  act,  an  incumbent  of 
the  office,  elected  on  the  first  Tuesday  of  November, 
1874,  having  under  the  Constitution  of  1868  a  fixed,  de- 
fined term  of  office;  entitled  to  hold  office,  if  there  was 
not  legislative  abolition  of  the  court,  until  the  next  gen- 
eral election  of  judges,  and  until  the  election  and  quali- 
fication of  his  successor.  Under  that  Constitution  and 
the  existing  legislation,  the  next  general  election  would 
have  occurred  on  the  first  Tuesday  of  November,  1880. 
The  present  Constitution  entitled  the  incumbent  to  re- 
main in  office  until  that  time — the  expiration  of  the 
term  for  which  he  had  been  elected.  It  is  in  reference 
to,  and  in  connection  with  these  facts,  the  act  must  be 
interpreted.  When  analyzed,  and  so  interpreted,  the 
intention  of  the  General  Assembly  is  plain.  There  was 
before  it  a  single  subject,  not  naturally  or  logically 
divisible — the  office  of  judge  of  the  City  Court  of  Mont- 
gomery, and  the  mode  of  filling  it — and  to  this  subject 
and  no  other,  the  a(*t  is  devoted.  The  first  section 
provides  the  mode  of  filling  the  office,  upon  the  expira- 
tion of  the  term  of  the  then  incumbent.  Until  the  ex- 
piration of  that  term,  a  new,  original  term  of  office 
could  not  commence — could  not  commence,  because  the 
Ccmstitution  provided  for  the  continuance  of  that  term, 
until  its  expiratiim  according  to  the  preceding  Consti- 
tution. And  it  is  the  mode  of  filling  the  office  in  the 
future,  after  the  expiration  and  without  disturbance  of 
the  unexpired  term  of  the  incumbent,  to  which  the  sec- 
tion relates.  The  first  section,  with  its  limitation,  hav- 
ing provided  or  prescribed,  which  word  is  used  is  not 
material,  the  mode  of  filling  the  office,  the  second  sec- 
tion provided  the  tenure  or  term  of  office — it  is  ^*six 
years,  and  until  the  close  of  the  session  of  the  General 
Assembly,  at  which  his  successor  is  appointed  and  con- 
firmed,'' as  is  provided  in  the  first  section.  The  two  sec- 
tions, therefore,  exhaust  the  subject  to  which  the  act  is 
devoted,  with  the  exception  of  supplying,  or  providing 
the  mode  of  supplying  possible  vacancies,  the  term  of 
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office  continuing.  The  clause  of  the  second  section,  the 
validity  of  which  is  now  assailed,  relates  to  the  filling 
of  vacancies,  and  is  in  these  words :  "And  in  case  of  any 
vacancy  in  said  office  of  judge  of  said  city  court,  after 
the  passage  of  this  act,  such  vacancy  shall  be  filled  by 
the  (jovernor,  and  the  person  thus  appointed  shall  hold 
the  office  until  the  close  of  the  next  ensuing  session  of 
the  General  Assembly,  and  until  his  successor  is  ap- 
pointed and  confirmed."  The  act  is  in  itself  complete; 
it  meets  every  condition  and  phase  of  the  one  subject  to 
which  it  is  devoted.  Kecognizing  the  continuance  of 
the  term  of  the  prior  incumbent,  it  first  provides  the 
mode  of  filling  the  office  when  that  term  has  expired — 
it  then  provides  the  tenure  or  term  of  office;  and  then, 
it  provides  the  mode  of  supplying  possible  vacancies, 
whether  the  vacancy  is  of  the  unexpired  term  of  the  then 
incumbent,  or  vacancies  of  subsequent  occurrence;  and 
it  provides  the  duration  of  an  appointment  to  fill  a  va- 
cancy. The  power  of  the  General  Assembly  to  enact  the 
statute,  is  not  the  matter  of  controversy.  The  contro- 
versy is,  whether  the  single  subject  to  which  the  act  is 
devoted  is  expressed  in  its  title;  or,  to  state  the  proposi- 
tion precisely,  whether  the  title  is  broad  enough  to  com- 
prehend the  clause  conferring  on  the  Governor  the 
l)ower  to  fill  vacancies. 

The  clause  of  the  Constitution  supposed  to  be  of- 
fended, that  "each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title,"  excepting 
particular  laws  it  is  not  now  necessary  to  enumerate, 
has  been  of  frequent  consideration  in  this  and  other 
courts,  and  the  rules  governing  the  determination  of  all 
questions  arising  under  it,  are  well  settled.  In  passing 
uixm  the  constitutionality  of  statutes,  it  is  a  universal 
inile,  that  all  reasonable  presumptions  are  indulged  in 
favor  of  legislative  action;  before  sentence  of  nullity  is 
pronounced  against  it,  the  infraction  of  the  Constitu- 
tion must  be  clear;  and  to  this  unvarying  rule,  statutes 
•supposed  to  be  violative  of  this  clause  of  the  Constitu- 
tion ai*e  not  an  exception. — State  v,  Roijcrs,  107  Ala. 
444.  It  is  not  within  tlie  province  of  the  courts  to  sit 
in  judgment  upon  the  title,  and  determine  whether  it 
could  not  have  been  drawn  in  some  other  form,  more 
dearly  or  definitely  indicating  the  subject  to  which  the 
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body  of  the  act  relates.  The  legislature  is  not  subject  to 
judicial  control  in  respect  to  the  form  or  mode  in  which 
the  subject  of  a  law  shall  be  expressed  in  the  title.  If 
the  subject  be  expressed,  the  mandate  and  all  the  pur- 
poses of  the  Constitution  are  satisfied. — People  v. 
Banks,  67  N.  Y.  568.  In  Ex  parte  Pollard,  40  Ala.  77-98, 
it  was  said  by  A.  J.  Walker,  C.  J. :  "It  is  impossible  to 
prescribe  any  standard  of  particularity  for  the  legisla- 
ture. The  Constitution  has  not  attempted  to  do  so.  It 
exacts  from  the  legislature  an  announcement  in  the  title 
of  the  subject,  but  does  not  dictate  any  degree  of  par- 
ticularity. This  is  a  matter  left  to  the  legislative  dis- 
cretion. ♦  ♦  ♦  ♦  ♦  The  object  of  the  Constitu- 
tional provision  was  to  prevent  deception  by  the  inclu- 
sion in  a  bill  of  matter  incongruous  with  the  title.  The 
evil  contemplated  was  not  the  generality  and  compre- 
hensiveness of  title.  These  faults  do  not  tend  to  mis- 
lead or  deceive."  Further:  "The  particular  subject  se- 
lected hy  the  legislature  and  put  in  the  title  must  em- 
brace every  part  of  the  law.  The  question  must  always 
be,  whether,  taking  from  the  title  the  subject, 
we  can  find  anything  in  the  bill  which  cannot  be  re- 
ferred to  that  subject.  If  we  do,  the  law  embraces  a 
subject  not  described  in  the  title.  But  this  conclusion 
should  never  be  attained,  except  by  argument  charac- 
terized by  liberality  of  construction  and  freedom  from 
all  nice  verbal  criticism.'^  The  thought  last  expressed, 
that  this  clause  of  the  Constitution  must  be  liberally, 
not  closely  or  narrowly  construed,  embarrassing  legis- 
lation, has  guided  and  controlled  judicial  decision.  As 
is  said  by  Mr.  FrtH^man  in  note  to  Davis  v.  State,  61  Am. 
Dec.  339:  "All  the  cases  involving  a  discussion  of  this 
constitutional  restriction  are  guided  by  this  generous 
principle  of  liberal  construction.  While  in  a  large  num- 
ber of  decisions  this  doctrine  is  not  announced,  their 
tenor  and  effect  show  that  the  court  in  rendering  them 
were  controlled  by  its  overshadowing  influence." 

Another  of  the  rules  obsened,  is  that  declared  by 
Stone,  J.,  in  BaUcnfj/uc  r.  Wiclersham,  35  Ala.  536: 
''^That  the  title  of  a  bill  may  be  very  general,  and  need 
not  specify  every  clause  in  the  statute.  SuflScient  if  they 
are  all  referable,  and  cognate  to  the  subject  expressed. 
And  when  the  subject  is   expressed   in   general   terms, 
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everything  which  is  necessary  to  make  a  complete  enact- 
ment in  regard  to  it,  or  which  results  as  a  complement 
of  the  thought  contained  in  the  general  expression,  is 
included  in,  and  authorized  by  it."  The  rule  was  an- 
nounced and  applied  in  IState  v.  Harrub,  95  Ala.  176; 
Ej-  parte  May,  d  Aid.  of  Birmingham^  116  Ala.  186. 

Tested  by  these  general  rules,  we  conclude,  the  title 
o(  the  act  must  be  construed  as  expressing  but  one  gen- 
eral subject,  comprehending  all  that  constitutes  its 
body.  It  would  be  mere  clinging  to  the  letter  and  words, 
to  construe  the  title  as  restrictive,  or  limiting  the  sub- 
ject of  the  act,  to  an  appointment  of  the  judge  by  and 
with  the  concurring  action  of  the  Governor  and  Senate, 
in  all  events  and  contingencies.  The  members  of  the 
General  Assembly  knew,  that  the  term  of  office  of  the 
then  incumbent  would  expire  upon  the  meeting  of  the 
next  session  of  the  General  Assembly.  They  knew  that 
the  office  had  ceased  to  be  elective — they  knew,  if  an  in- 
terregnum in  the  office  was  not  suffered,  that  the  mode 
of  filling  it  must  be  prescribed  at  that  session,  in  the 
exercise  of  the  exclusive  power  to  prescribe  the  mode 
of  filling  it,  the  Constitution  granted  to  the  General 
Assembly.  The  title  of  the  act  gave  notice  to  the  mem- 
bers of  the  General  Assembly,  and  to  all  specially  in- 
terested, that  the  purpose  was  the  performance  of  the 
duty  devolved  by  the  Constitution;  and  it  is  not  partial 
or  fragmentary  performance,  the  title  expresses.  In 
general  terms,  it  expresses  as  the  subject  of  the  act, 
authority  to  the  Governor  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint  the  judge.  But  it  is 
not  to  be  conceived,  that  it  was  unknown  to  the  Gen- 
eral Assembly,  that  vacancies  in  the  office  might  occur, 
when  the  General  Assembly  was  not  in  session,  and 
there  could  not  be  an  appointment  by  the  concurring 
action  of  the  Senate  and  the  Governor.  Nor  can  it  be 
conceived,  that  it  was  supposed  from  the  title,  the  fill- 
ing of  such  vacancies  was  intended  to  be  the  matter  of 
other  additional  or  supplementary  legislation.  Keading 
the  title  in  relation  to  and  in  connection  with  the  leg- 
islative necessity  inducing  the  i)assage  of  the  act,  and 
indulging  the  liberality  or  generosity  of  construction  it 
is  a  duty  to  indulge,  the  clause  conferring  on  the  Gov- 
ernor the  power  to  fill  vacancies  occurring  during  the 


Digitized  by  VjOOQIC 


38  SUPREME  COURT  fNov.  Term, 

[State  ex  rel.  Winter  v.  Sayre.] 

recess  of  the  General  Assembly  is  within  the  scope  of 
the  title — a  mere  subsidiary  power,  having  relation  to 
the  general,  main  power  conferred  on  the  Governor  and 
the  Senate. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 

McClellan  and  Haralson^  JJ.,  concurring. 

HEAD,  J.,  dissenting. — ^We  are  asked  by  the  informa- 
tion, in  the  nature  of  quo  warranto,  exhibited 
by  the  relator,  John  Gindrat  Winter,  to  deter- 
mine the  constitutionality  vel  non  of  so  much 
of  the  act  of  the  General  Assembly  of  Alabama, 
of  February  13,  1879,  as  provides  for  the  filling  of 
vacancies  in  the  office  of  the  judge  of  the  City  Court  of 
Montgomery. — Acts,  1878-79,  p.  418.  The  question  has 
been  zealously  and  ably  argued  by  the  counsel  of  the 
respective  parties,  and  I  approach  its  consideration,  I 
trust,  with  a  due  sense  of  its  importance,  and  in  recogni- 
tion of  the  principle  that  statutes  are  not  to  be  set  aside 
as  offensive  to  the  organic  law,  except  for  cogent  reason. 

The  City  Court  of  Montgomery  was  created  by  act  of 
the  General  Assembly,  as  an  inferior  court,  under  the 
authority  of  the  constitutional  provision  which  will  ap- 
pear further  on ;  and  the  act  of  the  legislature  of  Feb- 
ruary 13,  1879,  now  iii  question  (which  was  amenda- 
tory of  previous  acts  on  the  subject),  fixed  the  term  of 
office  of  the  judge  at  six  years,  as  it  had  formerly  been, 
and  provided  for  his  appointment,  by  the  Senate,  from 
three  persons  to  be  nominated  to  that  body  by  the  Gov- 
ernor. The  second  section  of  the  act  (the  validity  of 
which  is  now  in  controversy)  provided,  that  "in  case  of 
any  vacancy  in  said  office  of  judge  of  said  city  court, 
such  vacancy  shall  be  filled  by  the  Governor,  and  the 
person  thus  appointed  shall  hold  the  office  until  the 
close  of  the  next  ensuing  session  of  the  General  Assem- 
bly, and  until  his  successor  is  appointed  and  con- 
firmed.'' 

A  vacancy  in  the  office  having  arisen  by  the  resigna- 
tion of  the  incumbent,  shortly  prior  to  the  meeting  of 
the  session  of  the  General  Assembly  of  1896-97,  the 
relator.  Winter,  was  appointed  by  the  Governor  to  fill 
it.    At  that  time,  there  remained  near  two  years  of  the 
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current  term  of  six  years.  Winter  accepted  the  ap- 
pointment, qualified  and  entered  upon  the  discharge  of 
his  official  duties,  and  continued  therein,  unmolested, 
until  the  close  of  the  next  ensuing  session  of  the  Gen- 
eral Assembly,  in  February  following.  During  the  sit- 
ting of  the  Senate,  the  Governor,  responding  to  the  re- 
quirement of  the  act  of  February  13, 1879,  above  copied, 
nominated  to  that  body  three  persons,  including  the  re- 
spondent, A.  D.  Sayre,  as  the  persons  from  whom  should 
be  appointed  a  judge  of  the  said  city  court.  The  Sen- 
ate, likewise  treating  the  said  act  as  a  valid  enactment, 
received  the  nominations  from  the  Governor,  and  ap- 
pointed the  respondent  to  be  judge  of  said  court.  The 
relator,  as  we  have  said,  now  questions  the  constitu- 
tional validity  of  the  enactment,  and  the  proceedings 
under  it,  basing  his  contention  upon  alleged  violations 
of  two  constitutional  provisions;  and  contending 
thereon, 

I.  That  section  17,  Article  VI,  conferred  the  power 
of  appointment,  in  such  cases,  upon  the  Governor  ex- 
clusively, covering  the  entire  unexpired  term  of  the 
oflSee;  and, 

II.  That  the  title  of  the  act  does  not  conform  to  the 
requirements  of  section  2,  Article  IV,  that  "each  law 
shall  contain  but  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title." 

In  the  division  of  the  powers  of  the  State  government 
into  three  departments,  the  Constitution,  in  section  1, 
Article  VI,  ordains,  that  "The  judicial  power  of  the 
State  shall  be  vested  in  the  Senate,  sitting  as  a  court  of 
impeachment,  a  supreme  court,  circuit  courts,  chan- 
cery courts,  courts  of  probate,  such  inferior  courts  of 
htv  and  equity^  to  consist  of  not  more  than  five  mem- 
hers,  as  the  General  Assembly  may  from  time  to  time 
establish,  and  such  persons  as  may  be  by  law  invested 
with  powers  of  a  judicial  nature."     (Emphasis  mine.) 

The  remaining  provisions  of  the  article  provide  for 
the  organization,  jurisdiction,  powers,  rights,  etc.,  of 
the  several  tribunals,  and  the  judges  thereof.  Reaching 
sections  12  and  13,  we  find  them  devoted  to  providing 
how  the  judges  of  these  tribunals  are  to  be  selected. 
Thus,  by  section  12,  the  justices  of  the  supreme  court, 
the  judges  of  the  circuit  and  probate  courts  and  chan- 
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cellors  shall  be  elected  by  the  qualified  electors,  etc. ; 
and  by  section  13,  the  judges  of  such  inferior  courts  of 
law  and  equity  as  may  be  by  law  established  shall  be 
elected  or  appointed  in  such  mode  as  the  General  As- 
sembly may  prescribe. 

To  this  point,  no  reference  is  made  to  vacancies  in  the 
offices  of  any  of  the  judges,  nor  how  the  same  shall  be 
filled,  but,  after  making  some  other  essential  provisions 
in  sections  14,  15  and  16,  we  find  section  17  introduced, 
devoted  to  that  subject.  It  reads  thus:  '^Vacancies  in 
the  offices  of  any  of  the  judges  or  chancellors  of  this 
State  shall  be  filled  by  appointment  by  the  Governor; 
and  such  appointee  slmll  hold  his  office  for  the  unex- 
pired term,  and  until  his  successor  is  elected  or  ap 
pointed  and  qualified."'     (Emphasis  mine.) 

These  are  the  provisions  of  the  Constitution  which 
bear  directly  upon  the  first  question  presented,  and  are 
of  controlling  importance  in  its  solution. 

Preliminary  to  a  discussion  of  the  question  presented, 
I  remark,  generally,  that  in  the  investigation  of  the  con- 
stitutionality of  an  act  of  the  legislature,  it  is  the  duty 
of  the  court  to  determine,  first,  what  the  Constitution, 
in  express  terms,  or  by  just  implication,  means  or  re- 
quires, touching  the  subject  of  legislation  under  review, 
and  this  must  depend  upon  the  reading  of  the  Constitu- 
tion itself.  The  provisions  of  the  enactment  assailed, 
cannot  be  consulted  to  give  interpretation,  shade  or  col- 
oring to  the  language  of  the  Constitution,  except  in  so 
far  as  the  same  may  be  regarded  as  the  expression  of 
opinion  of  a  body  entitled  to  consideration  at  the  hands 
of  a  court.  The  meaning  and  requirements  of  the  Con- 
stitution being  ascertained  from  the  language  of  the  in- 
strument itself,  taken  as  a  whole,  there  is  a  general  pre- 
sumption that  legislative  enactments  are  conformable 
to  them;  and  such  enactments  will  be  so  held  by  the 
courts  unless  they  plainly  appear  to  be  otherwise.  Any 
reasonably  fair  construction  of  an  act,  conforming  it  to 
the  Constitution,  will  be  adoi)ted,  ratlier  than  an  ob- 
noxious one,  though  the  latter  might  seem  more  plainly 
to  have  expressed  the  legislative  intent. 

In  expounding  the  Constitution,  it  is  elementary  that 
the  intention  of  the  framers  n)ust  be  sought  for  in,  and 
be  deduced  from  a  consideration  of,  every  provision  of 
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the  instrument  having  any  legitimate  bearing  upon  tlie 
question  involved,  giving  proper  effect  to  every  word 
and  clause.  If  a  positive  requirement,  expressed  in  ord- 
inary and  unambiguous  language,  be  found,  effect  will 
be  given  to  it  according  to  the  ordinary  meaning  of  the 
words  employed,  unless  qualified  by  some  positive  provi- 
sion of  the  context,  or  some  provision  clearly  evincing, 
by  implication,  a  purpose  so  to  (lualify  it.  In  other 
words,  the  constitutional  convention  will  be  supposed 
to  have  understood  ordinary  words  employed  by  it,  ac- 
cording to  their  usual  and  ordinary  signification,  and  a 
requirement  of  the  instrument,  couched  in  language  of 
this  character,  conveying  within  itself  a  certain  and 
definite  meaning,  will  not  be  made  to  yield  to  impli- 
cations which  may  be  reconciled  to  the  positive  require 
ment,  or  which  do  not  evince  an  adverse  spirit,  so  man- 
ifest, as  to  force  the  mind  to  conclude  that  the  positive 
requirement  was  not  intended  to  mean  what  it  declared. 

Again,  sectional  or  other  subdivisions  of  a  constitu- 
tion are,  generally  speaking,  for  the  sake  of  method  and 
convenience.  The  instrument  itself  is  an  entire  thing, 
loraposed  of  its  several  subdivisions.  In  determining 
what  its  framers  intended  to  ordain  on  a  given  subject, 
as  a  rule,  we  blot  out  subdivisions,  and  look  to  the 
whole,  having  any  relation  to  the  given  subject,  as  one 
declaration;  and  if  any  part  of  the  whole  qualifies  or 
explains  another  part,  we  recognize  that  effect  and  give 
it  operation  accordingly. 

As  said  by  Brickell,  C.  J.,  in  Carroll  v.  State, 
58  Ala.  396 :  *'The  safe  rule  of  constitutional  construc- 
tion, is  to  regard,  not  so  much  the  form  or  manner  of 
expression,  as  the  nature  of  its  pro\isions,  and  the  end 
to  be  accomplished,  giving  its  words  their  just  and 
legitimate  meaning.'' 

These  are  elementary  truths  concerning  the  exposi- 
tion of  all  written  laws,  constitutional  or  statutory,  and 
in  the  light  of  them,  it  is  proper  to  consider  the  si)ecial 
provisions  now  brought  in  question. 

It  is  to  be  noticed  that  said  section  13,  above  referreii 
to,  viz.,  that  which  provides  that,  "The  judges  of  such 
inferior  courts  of  law  and  equity  as  may  be  by  law 
established  shall  be  elected  or  apiK)inted  in  such  mode 
as  the  (ireneral  Assembly  may  prescribe,''  is  silent  as  to 
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the  duration  of  the  terms  of  the  judges,  and  as  to  vacan- 
cies occurring  in  their  offices.  The  only  express  man- 
date of  the  whole  provision  is,  that  the  judges  referred 
to,  shall  be  elected  or  appointed  in  such  mode  as  the 
General  Assembly  may  prescribe. 

As  to  the  term  of  office,  it  will  not,  I  think,  be  doubted 
that  the  constitutional  convention  not  only  realized  the 
implied,  inherent  power  of  the  legislature,  in  the  ab- 
sence of  action  on  its  own  part,  to  prescribe  the  terms 
of  judges  of  such  inferior  courts,  but  that  it  actually 
contemplated  that,  whenever  such  a  court  sliould  be 
established,  the  legislature  would  affix  to  the  office  of 
the  judge  a  definite  term.  From  the  long  history  and 
practice  of  governments,  in  this  country,  and  as  essen- 
tial to  orderly  administration  of  government,  in  all  its 
departments,  fixed  duration  of  official  tenure  is  insep- 
arable from  the  conception  of  a  public  office.  The  Con- 
stitution gave  further  evidence  of  this  contemplation, 
when  in  section  22  of  the  same  article,  it  provided  that 
the  clerks  of  such  inferior  courts  shall  hold  office  dur- 
ing the  terms  of  the  judge,  etc.  I  doubt  if  a  public  office 
was  ever  created  in  this  State,  without  a  provision  fix- 
ing the  term  of  the  incumbent.  It  was  fixed  at  six  years, 
in  the  creation  of  the  City  Court  of  Montgomery,  and 
such  is  and  has  ever  been,  the  recognized  official  term 
of  the  judge  of  that  court. 

Nor  can  it  be  doubted,  for  an  instant,  that  said  sec- 
tion 13,  uninfluenced  by  any  provision  of  the  context 
excluding  the  power,  left  open,  and  in  full  force,  the  im- 
plied, inherent  power  of  the  legislature  to  provide  how 
vacancies  in  the  office  of  a  judge  of  an  inferior  court 
created  by  it,  should  be  filled ;  and  if  there  be,  in  the 
Constitution,  no  such  restraining  or  qualifying  provi- 
sion, that  implied  power  necessarily  operates;  and,  of 
consequence,  any  mode  of  filling  such  vacancies  which 
the  legislature  might  prescribe,  would  be  unassailable. 
Placing  the  section,  then,  by  itself,  upon  its  broadest 
ground,  it  provides,  expressly,  that  the  legislature, 
when  it  establishes  an  inferior  court,  shall  prescribe 
how  the  judge  thereof  shall  be  elected  or  appointed,  and, 
impliedlv,  how  vacancies  occurring  in  his  office  shall 
be  filled.^ 
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So  that,  we  see,  plainly,  the  whole  controversy  turns 
upon  the  inquiry  whether  this  implied  authority  is  re- 
strained or  controlled  by  any  other  provision  of  the 
Constitution;  and  this  inquiry  narrows  itself  to  one 
other,  viz. :  Does  the  expression,  ^^any  of  the  judges  or 
chancellors  of  this  State,''  found  in  section  17,  include 
"judges  of  such  inferior  courts  of  law  and  equity,  *  * 
•  *  as  the  General  Assembly  may  from  time  to  time 
establish?" 

Going  back  to  section  1  of  this  judicial  article,  and 
the  scheme  of  the  convention,  in  creating  and  defining 
the  judicial  department  of  the  State  government,  is 
apparent.  The  purpose,  manifestly,  was,  first,  to  create, 
as  fixed  organisms  beyond  legislative  control,  such  tri- 
bunals for  the  administration  of  justice,  as  would  ord- 
inarily and  reasonably  answer  the  necessities  and  de- 
mands of  the  people.  These  were  to  be  the  people's  tri- 
bunals, fixed  by  the  organic  law;  irrepealable  by  any 
mere  legislative  power.  They  were  intended  to  secure 
to  the  people  the  all  important  function  of  a  stable  and 
reasonably  sufficient  judicial  system,  without  which 
well  administered  government  could  not  exist.  Hence, 
after  declaring  the  functions  of  the  Senate  as  a  court 
of  impeachment,  section  1  established,  as  such  fixed 
tribunals,  a  supreme  court,  circuit  courts,  chancery 
courts  and  courts  of  probate ;  other  sections  defining 
their  jurisdictions  and  powers ;  and,  to  render  the  sys- 
tem more  efficient,  the  convention  proceeded,  in  other 
sections,  not  only  to  form  plans  and  machinery  of  or- 
^nization,  prescribe  qualifications  of  officers,  etc.,  but 
to  adopt  safeguards  against  legislative  interference, 
touching  rights  of  judicial  incumbents,  providing,  for 
them,  fixed  and  unalterable  terms  of  official  tenure,  and, 
except  as  to  judges  of  probate,  se(*uring  to  them  a  com- 
pensation for  their  services  which  shall  not  be  dimin- 
ished during  their  official  terms;  and  to  make  these  tri- 
bunals essentially  the  people's,  it  was  provided,  as  we 
have  seen,  in  section  12,  that  the  judges  of  them  shall 
be  elected  by  the  people.  Secondly :  The  convention 
wisely  contemplated,  indeed,  experience  had  taught  its 
members,  that  recurring  exigencies,  fluctuations  of 
trade  and  business,  etc.,  would  give  rise,  in  some  locali- 
ties, to  necessities  for  additional  tribunals,  of  greater 
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or  smaller  jurisdiction,  and  of  longer  or  shorter  dura- 
tion, but  which  it  was  not  in  the  wisdom  of  the  conven- . 
tion  to  well  anticipate,  and  not  within  the  economy  of 
the  State  to  provide  as  permanent  courts.  Hence,  to 
meet  these  wants,  as  they  might  arise,  the  convention 
left  it  to  the  legislature  to  provide  such  additional  tri- 
bunals, with  such  jurisdiction,  either  of  territorj^  or 
subject  matter,  and  to  be  continued  in  being  so  long,  as, 
in  its  wisdom,  might  be  determined.  It  thus  seems 
plain,  why  no  term  of  office  was  fixed,  by  the  Constitu- 
tion, for  the  judges  of  tliese  courts;  for  the  term,  if  so 
fixed,  might  extend  beyond  the  existence  of  a  necessity 
for  the  continuance  of  the  court;  and  why  such  judges 
were  not  required  to  be  elected  by  the  people;  for  a 
court  might  necessarilj'  be  created  at  a  time  when  no 
general  election  was  near  at  hand,  necessitating  a  spe- 
cml  election,  howsoever  limited  in  jurisdiction  and  im- 
portance the  court  might  be. 

But,  notwithstanding  these  large  powers  given  to  the 
legislature,  in  respect  of  these  inferior  courts,  it  is  of 
the  utmost  importance  to  remember,  that  said  section 
1,  which  ordains  of  what  the  judicial  department  of  the 
State  shall  consist,  declares,  in  terms  incapable  of  two 
meanings  or  constructions,  that  these  inferior  courts 
when  established  shall  constitute  a  part  of  the  State 
judicial  department;  and  the  judges  thereof,  when 
elected  or  appointed,  are  as  much  a  part  of  the  State 
judiciary — "judges  of  this  State'' — as  the  judges  of  this 
— the  Supreme  Court — or  any  other  court  defined  by  the 
Constitution  as  being  a  part  of  the  judicial  depart- 
ment. This  is  not  only  conclusively  shown  bj^  said  sec- 
tion 1,  but  it  is  enforced  and  emphasized  by  provisions 
which  follow,  regulating,  in  certain  respects,  such  infe- 
rior courts.  Thus,  as  in  section  13,  providing  how  the 
selection  of  the  judges  of  inferior  courts  shall  be  made; 
and,  as  in  section  14,  that  judges  of  the  city  court ' 
shall  have  been  citizens  of  the  United  States  and  this 
State  for  five  years,  next  preceding  their  election  or  ap- 
pointment, and  shall  not  be  less  than  twenty-five  years 
of  age,  and  learned  in  the  law;  and  in  section  16,  that 
the  judges  of  the  inferior  courts,  within  their  respective 
jurisdictions,  shall  be  conservators  of  the  peace;  and, 
as  in  section  18,  regulating  the  appointment  of  special 
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city  court  judges  when  the  incumbent  is  incompetent 
to  sit  in  a  cause;  and,  as  in  section  20,  which  provides 
that  *'No  judge  of  any  court  of  record  in  this  State 
shall  practice  law  in  any  court  of  this  State,  or  of  the 
United  States;-'  and  lastly,  as  in  section  22,  that  the 
clerks  of  said  inferior  courts  shall  be  appointed  by  the 
judges  thereof,  and  shall  hold  office  during  the  terms  of 
the  judges  making  such  api)ointments. 

I  will  remark  just  here,  in  passing,  in  reference  to 
said  section  20,  that,  in  laying  its  injunction  upon  the 
members  of  the  judiciary  engaging  in  the  practice  of 
law,  it  uses,  practically  the  same  general  character  of 
expression,  to  denote  the  judges  intended  to  be  restrained 
from  practicing  law,  as  is  used  in  section  17,  in  refer- 
ence to  the  filling  of  vacancies.  Section  20,  has,  of 
course,  no  reference  to  judges  (if  there  were  such)  who 
are  not  State  judges — ^judges  recognized  by  the  Consti- 
tution as  being  members  of  the  State  judiciary — and 
yet,  no  one  would,  for  a  moment,  insist  that  the  inferior 
court  judges  are  not  such  as  are  restrained  by  this  pro- 
vision from  ]jracticing  law.  If  there  is  a  practical  dif- 
ference between  the  manner  in  which  the  judges  who 
ju-e  intended  to  be  restrained  from  practicing  law  are 
designated  by  section  20,  and  the  manner  in  which  sec- 
tion 17  defines  the  judges  who  are  subject  to  its  provi- 
«ons,  as  to  vacancies,  I  am  unable  to  perceive  it;  and 
as  the  majority  hold  that,  **«////  of  the  judges  of  this 
Stafr,**  as  expressed  in  secticm  17,  does  not  include  in- 
ferior court  judges,  it  seemis  to  me  to  follow,  upon  the 
same  principle,  that,  *'}io  judge  of  any  eourt  of  reeord 
iu  fhi,s  State/"  as  expressed  in  section  20,  does  not  in- 
clude them,  and  that,  consequently,  those  judges  may 
practice  law.  I  cannot  agree  to  either  conclusion.  Be- 
yond all  question,  it  seems  to  me,  these  courts,  and  the 
judges  thereof,  by  virtue  of  these  provisions,  are  of  the 
same  constitutional  recognition,  as  parts  of  the  State 
judicial  department,  and  State  judiciary,  as  any  of  the 
other  courts  or  judges  provided  for.  It  would  have  been 
impossible  for  the  convention  to  have  demonstrated  the 
fact,  more  eflfectually,  unless  it  had  said,  in  set  phrase 
that  "the  judges  of  said  inferior  courts  shall  be  deemed 
judges  of  the  State."  Hence,  it  would,  I  think,  be  doing 
violence  to  a  demonstration  to  say,  when  the  framers  of 
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the  Constitution  wrote  and  adopted  section  17,  and  de- 
clared therein  that  vacancies  in  the  offices  of  '^"any  of  the 
judges  or  chancellors  of  this  ^tat&'  shall  be  filled  by  ap- 
pointment by  the  Governor,  etc.,  that  they  did  not  in- 
tend to  include  judges  of  the  inferior  courts.  Can  it  be 
conceived  that  a  deliberative  body,  so  solemn  as  a  con- 
stitutional convention,  met  to  ordain  a  system  of  gov- 
ernment for  a  great  State,  used  words  so  plain  and 
unambiguous,  as  to  be  capable  of  but  one  grammatical, 
logical,  or  practical  meaning — iwords  not  in  the  least  con- 
flict with  any  other  provision  of  the  instrument,  but  in 
strict  accord  with  every  other  provision  thereof — with- 
out intending  the  natural  import  of  the  words  so  used? 
I  have  yet  to  find  a  canon  of  construction  by  which  such 
a  proposition  may  be  supported. 

Following  the  general  rules  of  construction  expressed 
in  a  former  part  of  this  opinion  (the  correctness  of 
which,  I  apprehend,  none  will  deny),  let  us,  as  a  fur- 
ther test,  do  away  with  form  and  method,  strike  out  sec- 
tional numbers,  bring  the  sections,  material  to  be  con- 
sidered, together  as  one  provision,  and  formulate  it 
thus: 

**The  judicial  department  of  the  State  shall  consist  of 
the  Senate,  sitting  as  a  court  of  impeachment,  a  su- 
preme court,  circuit  courts,  chancery  courts,  courts  of 
probate,  such  inferior  courts  of  law  and  equity,  to  con- 
sist of  not  more  than  five  members,  as  the  General  As- 
sembly may  from  time  to  time  establish,  and  such  per- 
sons as  may  be  by  law  invested  with  powers  of  a  judicial 
nature.  The  judges  of  said  supreme,  circuit  and  pro- 
bate courts,  and  chancellors,  shall  be  elected  by  the 
people,  and  shall  hold  their  offices  for  six  years,  which 
shall  not  be  affected  by  any  change  afterwards  made  by 
law  in  any  circuit,  division  or  county  as  to  the  mode  or 
time  of  election ;  and,  except  the  judges  of  probate,  shall 
receive  for  their  services  a  compensation  which  shall 
not  be  diminished  during  their  official  terms.  The 
judges  oif  said  inferior  courts  of  law  and  equity  shall 
be  elected  or  appointed  in  such  mode  as  the  General  As- 
sembly may  prescribe;  and  vacancies  in  the  offices  of 
any  of  the  judges  or  chancellors  of  this  State,  shall  be 
filled  by  appointment  by  the  Governor,"  etc.  Does  not 
this  formulation  truly  (almost  literally)  state  the  sub- 
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stance  and  portray  the  meaning  of  the  several  sections 
which  bear  upon  the  question  under  discussion?  There 
cannot,  it  does  seem  to  me,  be  a  well  founded  doubt  of 
it;  and,  if  not,  the  correctness  of  the  conclusion  I  am 
endeavoring  to  maintain  cannot  be  denied. 

In  the  ipplication  of  section  17  to  them,  there  can 
be,  in  my  opinion,  no  distinction  whatever,  between 
sections  12  and  13  of  this  judicial  article.  Section  12, 
which  provides  for  election  of  certain  of  the  judges  by 
the  pwple,  standing  alone,  leaves  open,  and  in  force,  the 
implied,  inherent  power  of  the  legislature  to  provide  the 
mode  of  filling  vacancies  occurring  in  the  offices  of 
those  judges,  precisely  as  I  said  was  true  of  section  13, 
which  provides  that  the  judges  of  the  inferior  courts 
shall  be  elected  or  appointed  in  such  mode  as  the  Gen- 
eral Assembly  may  prescribe.  The  implications  of  both 
sections  are  the  exact  equivalents  of  each  other.  If, 
l)ecause  section  13  provides  that  inferior  court  judges 
shall  be  elected  or  appointed,  in  such  mode  as  the  Gen- 
eral Assembly  may  prescribe,  it  necessarily  follows  that 
the  filling  of  vacancies  in  their  offices  shall  be  subject 
to  the  same  rule,  why,  upon  the  same  principle,  should 
w^  not  declare,  that  because  section  12  provides  that 
the  other  judges  shall  be  elected  by  the  people,  it  follows 
that  vacancies  in  their  offices  shall  be  filled  in  the  same 
way?  I  think  neither  conclusion  is  sound.  Eliminate 
si'ction  17,  and  it  would  be  within  legislative  power  to 
prescribe  how  vacancies  in  the  offices  of  any  of  the 
judges  shall  be  filled;  those  elective  by  the  people  un- 
der section  12,  as  well  as  those  elective  or  appointive, 
at  the  will  of  the  legislature,  under  section  13.  Then, 
(if  I  may  be  permitted  to  be  emphatic)  what  conceiva- 
ble, possible  reason  is  there  for  saying  that  section  17 
is  applicable  to  the  elective  judges  under  section  12, 
but  not  to  those  elective  or  appointive,  at  the  will  of  the 
legislature,  under  section  13?  Why  not  as  well  say 
tkat  it  is  applicable  to  the  latter  and  not  to  the  former? 
If  section  13  is  to  be  isolated  from  the  other  provisions 
of  the  Constitution,  and  the  implied  legislative  powers 
which  arise  from  it,  so  isolated,  are  to  be  regarded  as 
in  force,  why  should  section  12  be  not,  in  like  manner, 
isolated,  and  its  implied  legislative  powers  regarded  as 
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in  force  also,  leaving  section  17  no   field  of  operation 
at  all? 

When  we  consider  reasons  and  motives  for  the  adop- 
tion of  section  17,  it  was  most  natural  and  proper,  I 
think,  for  the  convention  to  apply  it  to  the  entire  State 
judiciary.  The  section  is  both  a  self -executing  legisla- 
tive provision,  and  a  limitation  upon  the  power  of  the 
legislature.  It  places  it  beyond  legislative  power  to 
provide  for  filling  vacancies  in  the  offices  to  which  it  re- 
fers.— Foa-  i\  McDonald,  101  Ala.  51.  The  manifest 
purpose  was  to  fix  a  convenient,  expeditious  and  inex- 
pensive method  of  filling  these  vacancies,  by  conferring 
the  appointing  power  upon  the  chief  executive,  placing 
it  beyond  the  power  of  the  legislature  to  require  expen- 
sive and  disturbing  special  elections,  or  other  less  con- 
venient or  expeditious  means  of  filling  them.  It  was  of 
the  highest  importance,  and  so  contemplated  by  the  con- 
vention, that  the  administration  of  justice  should  not 
be  seriously  delayed  by  sudden  or  unforeseen  casualties 
or  events  occurring  to  rendei*  vacant  judicial  offices; 
and  tliis  incentive  applies,  with  equal  force,  in  respect 
of  all  courts  organized  and  engaged  in  the  administra- 
tion of  justice — a  city  or  other  inferior  court  of  law  or 
equity,  as  well  as  a  circuit  or  chancery  court.  But, 
whatever  may  have  actuated  the  convention,  it  is  cer- 
tain that  its  members,  impelled  by  some  motive,  saw  it 
wise  and  proper  to  withdraw  from  the  control  of  the 
legislature  the  subject  of  filling  vancancies  occurring  in 
the  offices  of  ''any  of  the  judges  or  chancellors  of  this 
State,-'  and  to  regulate  that  subject  themselves.  The 
very  fact  of  the  constitutional  requirement  that  vacan- 
cies in  the  State  judicial  offices  shall  be  filled  by  the 
<  fovernor,  is  conclusive  of  some  necessity  for  withdraw- 
ing legislative  control  of  the  subject;  and  whatever  that 
necessity  may  have  been,  none  can  be  thought  of  which 
is  not  as  applicable  to  judges  of  city  and  other  inferior 
courts,  as  any  other  tribunals.  Can  we  conceive  of  a 
necessity  for  a  vacancy  in  the  office  of  the  circuit  judge 
who  presides  in  Montgomery  county,  for  instance,  or  in 
the  office  of  tlie  judge  of  probate,  being  filled  by  appoint- 
ment by  the  Governor,  which  does  not  apply,  with  the 
same  force,  to  the  City  Court  of  ^Montgomery,  for  in- 
stance?   If  it  was  unwise,  I  repeat,  that  some  of  our  tri- 
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bunals,  engaged  in  administering  justice,  whenever  a 
sudden,  unexpected  vacancy  might  occur  by  death,  res- 
ignation or  removal,  should  be  subjected  to  the  chang- 
ing notions  of  recurring  legislatures,  in  respect  of  fill- 
ing vacancies,  entailing,  it  might  be,  delays  of  justice, 
public  inconvenience  and  expense,  it  was,  in  the  same 
degree,  unwise  to  have  our  city  and  other  important 
tribunals  so  subjected.  So,  the  Constitution,  not  only^ 
in  plain,  unambiguous  and  unequivocal  language,  made 
the  provision  apply  to  all  alike,  but  it  was  most  nat- 
ural and  wise  that  it  should  have  done  so.  We  know, 
from  many  years'  experience,  that  our  city  courts, 
which  have  existed  in  the  larger  cities,  are  among  our 
most  important  tribunals.  Their  jurisdictions  usually 
combine  both  law  and  equity,  concurrently  with  the 
circuit  and  chancery  courts,  and,  territorially,  extend 
to  the  limits  of  the  counties  in  which  they  exist.  They 
administer  the  same  public  justice  of  the  State  that  the 
circuit  and  chancery  courts  do. 

It  is  insisted  that  the  clause  of  the  act  of  1879,  which 
would  provide  for  the  filling  of  vacancies  in  the  office 
of  the  judge  of  the  City  Court  of  Montgomery,  is  no 
more  than  the  exercise  of  the  power  which  it  is  said 
that  the  legislature  had,  (a  power  which  no  less  a  judge 
than  the  eminent  Ruffin,  of  North  Carolina,  most 
ably  combated. — Hoke  r.  Henderson,  4  Dev.  Law,  104; 
25  Am.  Dec.  677),  of  changing  the  term  of  the  office  of 
the  judge  of  the  said  court — a  power  thought  to  be  akin 
to  that  of  abolishing  the  court  entirely.  This  is  evi- 
dently a  mistaken  conception.  The  act  did  not  touch 
the  subject  of  changing  the  term  of  offiee;  indeed,  it  ex- 
pressly re-affirmed  pre-existing  acts  fixing  the  term  at 
six  years.  There  was  no  indication,  either  in  the  title 
or  the  act  itself,  of  a  purpose  to  change  the  term.  The 
term  had  the  same  beginning  and  the  same  ending  after 
as  l>efore  the  act.  The  act,  conceding  it  valid,  in  its  en- 
tirety, did  not  pretend  to  have  such  an  effect,  as  that  the 
term  which  Winter  was  filling  out  as  the  api)ointed  suc- 
cessor of  the  successor  of  the  incumbent  in  chief,  would 
expire  at  the  close  of  the  ensuing  session  of  the  General 
Assembly;  but  its  effect  was  such  that  Winter's  incum- 
hency  of  the  unexpired  term  should  then  cease — the  re- 
mainder of  the  unexpired  term  of  six  years  to  be  filled  out 
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by  the  appointee  to  be  made  by  the  Governor,  by  and  witli 
the  advice  and  consent  of  the  Senate.  The  changing  of 
the  duration  of  the  term  of  an  office,  and  the  filling  of 
vacancies  during  tlie  term,  are  quite  different  subjects. 
The  title  of  thie  act  is  "An  act  to  authorize  the  Governor, 
by  and  with  the  advice  and  consent  of  the  Senate,  to 
appoint  the  judge  of  the  City  Court  of  Montgomery." 
The  court  was  then  an  existing  tribunal,  created  long 
before,  with  the  term  of  the  judge  fixed  by  law  at  six 
years.  This  title,  it  is  plain,  has  no  reference  to  a 
change  in  fhe  term  of  office.  It  relates  alone  to  the  ap- 
pointment  of  the  judf/c.  This  is  not  only  true  of  the 
title,  but  there  is  not  a  word  or  expression  in  the  act 
itself  indicating  any  intention  whatever  to  change  the 
existing  legal  term  of  six  years.  The  beginning  and 
the  ending  of  the  term,  I  repeat,  were  the  same  as  be- 
fore the  passage  of  the  act.  The  first  section  provides 
that  after  the  expiration  of  the  term  of  the  then  incum- 
bent (thus  preserving  his  full  term)  the  judge  of  said 
court  shall  be  api)ointed,  etc. ;  providing  for  his  appoint- 
ment by  the  Governor,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  as  before  stated.  The  second  sec- 
tion provides,  that  the  judge,  so  appointed  and  con- 
firmed, shall  hold  his  office  for  six  years,  and  until  the 
close  of  the  session  of  the  General  Assembly  at  which 
his  successor  is  appointed  and  confirmed.  Here,  it 
plainly  appears,  that  the  legislature  intended  that  a 
successor  of  the  said  judge  first  chosen,  shall  be  chosen 
by  the  Governor  and  Senate  at  the  session  next  before 
tiie  expiration  of  the  term  of  six  years  of  such  first  in- 
cumbent; and  so  on,  thereafter,  every  six  years;  thus 
recognizing  the  six  years  term  of  the  office.  I  suppose 
such  has  been  the  universally  received  interpretation  of 
the  act,  and  such  the  practice  under  it,  ever  since  it  was 
passed.  By  virtue  of  it.  Judge  Arrington  was  elected 
at  the  session  of  1892-93,  and  his  term  will  have  expired 
at  the  close  of  the  session  of  1898-99.  Those  appointed 
on  his  resignation  or  death,  were  appointed,  as  in  all 
other  such  cases,  to  fill  vacancies — to  fill  out  Judge  Ar- 
rington's  unexpired  term;  and,  in  no  sense,  to  take  and 
hold  new  six-years  terms  of  their  own.  The  said  sec- 
tion then  proceeds  with  the  clause,  in  controversy,  to 
the  effect  that  if  a  vacancy  in  the  office  occurs  it  shall 
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be  filled  by  the  Governor,  and  the  person  appointed 
shall  hold  the  oflSce  until  the  close  of  the  next  ensuing 
session  of  the  General  Assembly,  and  until  his  succes- 
sor is  appointed  and  confirmed.  This  is  the  clause 
which  it  is  contended  for  respondent,  that  the  legisla- 
ture did  not  enact  in  the  exercise  of  a  power  to  provide 
for  filling  vacancies  occurring  in  the  term,  but  in  the 
exercise  of  the  power,  not  taken  away  by  any  provision 
of  the  Constitution,  to  change  the  duration  of  the  term, 
or  to  abolish  the  court  entirely.  It  is  manifest,  to  my 
mind,  that  this  clause  evinces  no  such  legislative 
thought  or  intention.  The  subject  of  changing  the  offi- 
cial term  as  it  was  then  fixed  and  established  by  law 
never  entered  into  the  mind  of  the  legislature,  enacting 
this  clause.  If  the  contrary  contention  should  be  ac- 
cepted, let  us  see  the  results  to  which  it  would  lead. 
For  illustration:  Judge  Arrington  was  elected  at  the 
session  of  1892-93;  his  term,  as  then  fixed  by  law,  was 
six  years,  expiring  at  the  end  of  the  session  of  1898-99. 
If  he  had  died,  say,  one  year  after  entering  upon  his 
term,  his  successor  to  be  appointed,  under  the  act  in 
question,  to  fill  the  vacancy,  would  hold  until  the  close 
of  the  next  ensuing  session,  and  then,  by  virtue  of  the 
accident  of  Judge  Arrington's  death,  the  existing  law 
would  be  changed,  the  existing  legal  term  of  six  years 
would  be  cut  down  to  two  years,  and  a  new  term  of  six 
years  would  then  begin.  If  Judge  Arrington  had  lived, 
say,  three  years  of  his  term  and  then  died,  his  succes- 
sor, to  fill  the  vacancy,  would  hold  until  the  close  of 
the  next  ensuing  session,  and  then,  by  the  same  acci- 
dent, the  existing  law  would  likewise  be  changed,  and 
Judge  Arrington's  term  of  six  years  would  be  cut  down 
to  four  years,  and  a  new  term  would  likewise  begin. 
Again  in  the  first  contingency  above  mentioned,  the  new^ 
term  which  began  ttco  years  after  the  beginning  of 
Judge  Arrington's  term,  would  be  filled  by  an  incum- 
bent in  chief  appointed  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  hold  the  new 
term  of  six  years;  and,  in  the  CAcnt  of  his  death,  say,  a 
year  after  his  election,  the  same  proceedings  would  go 
on  as  in  the  case  of  Judge  Arrington's  death,  and  the 
I)erson  elected  to  succeed  him,  at  tlie  next  session  after 
his  death,  would,  himself,  be  an  incumbent    in    chief. 
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also  entitled  to  a  full  six  years  term.  Thus  it  might 
be,  that  the  six  years  term,  fixed  by  law,  which  Judge 
Arrington  started  out  to  fill,  would  be  divided  up  into 
as  many  new  terms,  entered  upon  by  new  incumbents 
in  chief  each  beginning  with  the  right  of  six  years,  but 
liable  to  end  at  any  time,  as  there  might  be  vacancies 
to  occur  by  reason  of  the  death,  resignation  or  removal 
of  a  judge;  and  the  length  of  these  terms,  which  may 
be  actually  held,  will  vary  according  to  the  length  of 
time  the  several  incumbents  may  continue  in  office. 
The  beginnings  and  ending  of  the  official  terms  of  the 
judges  of  the  City  Court  of  Montgomery  will  depend  on 
the  contingencies  of  deaths,  resignations  and  removals 
from  office  of  men.  Can  any  one  supjjose  that  the  legis- 
lature ever  conceived  of  anything  so  unusual  and  im- 
practicable? No,  if  there  had  been  any  intention  to 
make  any  change  in  the  law,  in  this  respect,  there  would 
have  been  at  least  some  allusion  to  it,  in  the  act.  It  is 
important  that  the  terms  of  office  have  a  legally  ascer- 
tained beginning  and  ending.  The  courts  are  required 
to  take  judicial  notice  of  the  officers  of  the  State.  They 
are  bound  to  know  when  the  term  of  every  officer  begins 
and  when  it  ends.  With  the  laAV  in  the  remarkable 
shape  above  depicted,  it  might  strain  the  judicial  power 
of  the  courts  to  find  out  and  know  when  the  term  of  of- 
fice of  a  particular  judge  of  the  City  Court  of  Montgom- 
ci'v  began,  and,  surely  so,  when  it  would  end.  I  quote 
here  some  pertinent  observations  of  the  Supreme  Court 
of  Missouri  on  this  subject :  "I.  As  to  the  first  ques- 
tion :  The  phrase  *term  of  office,'  in  ordinary  parlance, 
nif^ans  the  fixed  period  of  time  for  which  the  office  may 
be  held.  And  we  have  a  statutory  rule  for  the  construc- 
tion of  statutes,  requiring  that,  in  construing  statutes, 
'words  and  phrases  shall  be  taken  in  their  plain,  ordi- 
nary or  usual  sense,'  except  that  'technical  words  and 
phrases,  having  a  peculiar  and  approjn'iate  meaning  in 
law,  shall  be  understood  according  to  their  technical 
import,'  K.  S.  1879,  Sec.  31 2G. 

"Going  to  the  standards  of  our  language,  we  find  that 
a  term  means  ^the  time  for  which  anything  lasts;  any 
limited  time;  the  term  of  life.'  Webster's  Diet.  And 
turning  to  authorities,  they  announce  that  ^the  expres- 
sion, term  of  office,  uniformly  designates  a  fixed  and 
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<^cfinite  period  of  time.'-^Anderson's  Law  Diet.,  1023; 
People  V.  Brundage^  78  N.  Y.  403,  407;  Baker,  Oover- 
nor  V,  Kirky  33  Ind.  517.  So  that  whether  we  take  the 
phrase  'term  of  office,'  in  its  ordinary  or  popiilar  sense, 
or  in  its  technical  import,  it  means  one  and  the  same 
thing :    'A  fixed  and  definite  period  of  time.' 

'"Of  course,  every  such  period  of  time,  in  order  to  be 
'fixed  and  definite,'  must  have  a  point  of  beginning  and 
a  point  of  termination  equally  fixed  and  definite.  Now, 
if  it  can  be  ascertained  tchen  the  *term  of  office'  of  the 
^Tst  appointee  of  the  Governor  under  the  revision  of 
187!)  began,  it  would  seem  not  difficult  to  reach  a  cor- 
rect conclusion  as  to  when  the  terms  of  office  of  the 
successive  and  subsequent  appointees  of  the  executive 
1>egaii  and  ended. 

'The  statute  is  silent  on  the  point  as  to  the  beginnini^ 
of  the  first  appointee's  term,  and  the  reason  for  this  is 
u»ost  obvious,  since,  the  power  of  appointment  beinc; 
lodged  in  the  executive,  it  belonged  to  him  in  fact,  if 
not  in  law,  to  determine  the  time  of  the  inception  of  the 
actual  official  term  of  such  appointee;  the  duration  of 
that  term  was  already  fixed  by  law.  But  if  the  legisla- 
ture, being  possessed  of  the  power,  had  fixed  the  date 
of  the  commencement  of  the  first  appointee's  official 
term,  it  would  not  be  questioned  that  such  initial  point, 
being  once  made  sure  and  steadfast,  would  recur  at 
every  corresponding  period  of  two  years.  This  must 
be  true,  or  else  the  premises  from  which  this  conclusion 
is  drawn,  sustained  as  it  is  by  authority,  that  a  'term 
of  office  uniformly  designates  a  fixed  and  definite  period 
of  time,'  must  be  false.  As  the  legislature  did  not  fix 
tlie  date  when  the  official  term  of  the  first  appointee 
under  the  new  law  was  to  begin,  this  date  was  necessa- 
rily left  to  be  fixed  by  the  appointing  power;  but,  tchen 
fixed,  the  determination  thus  reached  must  have  been 
as  eflfectual  in  all  its  incidents  and  consequences  as  if 
previously  made  by  the  legislature.  This  also  must  be 
true,  or  else  it  must  be  true  that  the  executive  was  in- 
capable of  fixing  such  initial  point,  and  that,  therefore, 
it  never  tvas  fixed,  which  is  an  impossible,  as  well  as  an 
absurd,  supposition." — The  State  ex  rel.  Withers  r. 
Stonesjtreet,  99  Mo.  361,  372. 
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At  the  time  of  the  passage  of  said  act  the  existing  law 
required  the  judge  of  said  court  to  be  elected  by  the  peo- 
ple, as  circuit  judges  were. — Acts  of  1863,  p.  121 ;  Acts 
of  1869-70,  p.  47.  The  purpose  of  the  act  in  question 
was  simply  to  change  that  requirement  by  providing  for 
the  appointment  of  the  judge  in  the  manner  therein 
specified.     It  had  no  other  object. 

It  has  been  argued  also,  that  to  accord  to  said  sec- 
tion 17  the  meaning  I  give  it,  would  be  to  declare  that 
so  long  as  the  incumbent  in  chief  was  in  office  the  legis- 
lature would  retain  its  power  to  abolish  the  court,  or 
to  shorten  the  term  of  the  judge,  whereas,  when  the  ap- 
pointee of  the  Governor,  to  fill  a  vacancy,  is  in  office, 
that  power  would  not  exist;  producing  the  unnatural 
result  of  giving  to  the  appointee  a  more  stable  tenure 
than  had  the  incumbent  in  chief.  This  is  an  error 
growing  out  of  a  misinterpretation  of  the  provision  of 
section  17,  to  the  effect  that  the  appointee  shall  hold 
for  the  unexpired  term.  This  provision  does  not  un- 
dertake to  point  out  what  constitutes  an  "unexpired 
term."  It  does  not  say  that  the  appointee  shall  hold 
for  the  unexpired  portion  of  the  term  for  which  the  in- 
cumbent in  chief  was  appointed  or  elected,  as  the  same 
was  fixed  by  law  at  the  time  of  such  election  or  appoint- 
ment, nor  anything  of  that  import.  It  merely  gives  to 
the  appointee  of  the  Governor  so  much  of  the  term,  as 
fixed  by  law,  as  may  lawfully  remain  after  his  appoint- 
ment. If  the  court  should  be  abolished  the  next  day, 
his  tenure  would  cease  with  it.  If  the  legislature,  (con- 
ceding it  the  power  to  do  so)  should  shorten  the  term, 
his  tenure  would  expire  at  the  end  of  fhe  term  as  so 
shortened. 

I  was,  at  one  time,  disposed  to  think  that,  under  the 
act  itself,  the  person  appointed  by  the  Governor,  viz., 
the  relator,  by  virtue  of  the  provision  that  such  an  ap- 
pointee shall  hold  until  his  successor  is  appointed  and 
confirmed,  was  entitled  to  hold  until  the  appointment 
of  a  judge,  to  be  regularly  made  by  the  Governor  and 
Senate,  at  the  regular  session  for  that  purpose,  viz.^  the 
session  of  1898-99.  A  strict  construction  of  the  act 
might  lead  to  this  conclusion,  but  upon  due  considera- 
tion, I  am  of  opinion  that,  taken  in  connection  with  the 
other  limitation  of  such  appointee's  tenure,  viz.,  that 
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he  shall  hold  until  the  close  of  the  next  ensuing  session 
of  the  General  Assembly,  a  legislative  intention  is 
shown  to  make  the  appointment  provisional  only,  to  be 
effectual  until  the  Governor  and  Senate,  could,  by  the 
meeting  of  the  General  Assembly,  exercise  their  im- 
plied power  of  filling  the  vacancy.  The  principle  is 
clear  that  the  power  to  appoint  to  an  ofBce,  in  the  ab- 
sence of  a  provision  to  the  contrary,  includes,  by  im- 
plication, the  power  to  fill  a  vacancy  in  it,  (19  Am.  & 
Eng.  Ency.  Law,  430) ;  and  applying  this  rule  to  the 
present  case,  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  being  invested  with  the  appoint- 
ing power,  was  impliedly  invested  with  power  to  fill  va- 
cancies in  the  same  manner.  So  that,  if  the  act  is  not 
subject  to  the  objection,  that  the  Constitution  confers 
upon  the  Governor  the  exclusive  power  to  fill  vacan- 
cies, and  secures  to  the  appointee  the  entire  unexpired 
portion  of  the  term,  as  I  have  endeavored  to  show  is 
true,  the  course  pursued  by  the  Governor  and  Senate, 
leading  to  the  appointment  of  the  respondent,  was  the 
proper  one,  and  the  respondent  is  entitled  to  hold  for 
the  unexpired  term. 

This  consideration  also  leads  to  the  conclusion,  that 
it  is  immaterial  whether  the  other  constitutional  objec- 
tion raised  by  the  relator,  viz.,  that  the  vacancy  clause 
of  the  act  was  not  included  in  the  title,  is  well  taken  or 
not ;  for,  if  we  eliminate  that  clause,  as  being  unconsti- 
tutional, in  the  respect  mentioned,  the  first  section  of 
the  act,  as  I  have  said,  impliedly  authorizes  the  Gover- 
nor, by  and  with  the  advice  and  consent  of  the  Senate, 
to  fill  vacancies.  There  was  in  the  statutes  existing  at 
the  time  of  the  passage  of  the  act,  so  far  as  I  am  advised, 
no  special  mode  provided  for  filling  vacancies  in  the 
oflSce  of  judge  of  this  court,  which,  it  can  be  said,  was 
continued  in  force  after  the  act.  Prior  to  the  act,  the 
office  was  elective.  By  it,  the  office  was  made  appoin- 
tive, and  the  change  carried  to  the  appointing  power, 
by  implication,  authority  to  fill  vacancies. 

Profoundly  impressed,  as  I  am,  with  the  great  im- 
l>ortance  of  the  principles  involved  in  this  controversy, 
and  being  unable  to  entertain  a  doubt,  in  my  own  mind, 
that  my  brethren  of  the  majority  are  in  error  in  the  con- 
clusion they  announce,    upon  the    principal    question 
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herein  discussed,  I  am,  with  diffidence,  constrained  to 
express  this  my  most  earnest  dissent. 

Coleman^  J.,  concurring. 


McCLELLAN,  J. — I  concur  in  the  result  flowing 
from  the  opinion  of  the  Chief  Justice,  viz.,  the  affirm- 
ance of  the  judgment  of  the  circuit  court. 

1  also  concur  in  the  conclusion  reached  by  him  that 
section  17  of  Article  VI  of  the  Constitution  has  no  rela- 
tion to  appointments  to  fill  vacancies  in  the  office  of 
judge  of  the  City  Court  of  Montgomery;  and  this  both 
upon  the  considerations  adverted  to  by  him,  and  upon 
others  to  which  I  will  presently  refer. 

Whether  the  provision  of  the  act  of  February  13th, 
1879,  entitled  ^*An  act  to  authorize  the  Governor,  by 
and  with  the  advice  and  consent  of  the  Senate,  to  ap- 
point the  judge  of  the  City  Court  of  Montgomery," 
which  is  in  the  following  words:  ^*And  in  case  of  any 
vacancy  in  said  office  of  judge  of  said  City  Court,  after 
the  passage  of  this  act,  such  vacancy  shall  be  filled  by 
the  Governor,"  etc.,  etc.,  is  within  the  title  of  said  act, 
is  a  question  upon  which  I  have  doubts.  They  are, 
however,  of  a  nature  which  might  be  controlled  by  the 
rule  which  requires  the  resolution  of  doubt  in  favor  of 
the  constitutionality  of  legislative  enactments,  if  it 
were  essential  to  this  case  that  that  question  should  be 
decided.  But,  as  I  shall  endeavor  to  demonstrate^  that 
inquiry  is  not  involved  in  this  case. 

So  much  with  regard  to  the  opinion  of  the  Chief  Jus- 
tice and  the  points  therein  discussed.  I  now  proceed  to 
state  my  own  position  in  the  premises.  In  brief  it  is 
this :  Under  the  act  referred  to  there  is  and  can  be  no 
such  thing  as  an  unexpired  term  of  a  judge  of  the  City 
Court  who  dies  or  resigns.  To  the  contraiy,  while 
every  incumbent  of  that  office  appointed  by  the  Gover- 
nor, with  the  advice  and  consent  of  the  Senate,  is  enti- 
tled to  hold  for  the  term  of  six  years,  unless  he  sooner 
dies  or  resigns,  yet,  if  during  that  term  lie  does  resign, 
his  term — the  term  covered  by  his  commission — there- 
upon instantly  ends,  and  if  he  dies,  his  term  dies  with 
him;  and  upon  such  death  or  resignation  of  the  incum- 
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bent,  uo  part  of  his  term   remains   as   an    "unexpired 
term"  to  be  filled  by  appointment. 

Section  1,  Article  VI  of  the  Constitution  leaves  the 
power  of  creating  inferior  courts — such  as  is  the  City 
Court  of  Montgomerj' — to  the  unlimited  discretion  of 
the  General  Assembly.     Section  13  of  Article  VI  pro- 
vides that  "the  judges  of  such  courts  may  be  elected  or 
appointed  in  such  mode  as  the  General  Assembly  may 
prescribe."     There  are  no  organic  limitations  upon  the 
power  of  the  General  Assembly  in  respect  of  the  terms 
of  such  judges.     That  the  legislature  might  provide  for 
life  tenure — in  which  case,  of  course,  there  would  be  no 
'^unexpired  term"  on  the  death  or  even  resignation  of 
the  incumbent — cannot  be  seriously  questioned.     For 
like  reason,  it  cannot  be  seriously  doubted  that  the  leg- 
islature might  in  express  language  provide    that  the 
term  of  the  judge  should  be  six  years,  and  that  upon 
the  death  or  resignation  of  an  incumbent,  a  successor 
should  be  appointed  for  a  new  term  of  six  years  and  so 
on.    Clearly  in  this  latter  case,  as  well  as  in  the  first 
suggested,  there  could  never  be  any  unexpired  term  of  a 
judge  going  out  of  office  by  death,  resignation,  or  re- 
moval pending  the  six  years    for    which  he  was    ap- 
pointed.    In  such  case  the  term  would  culminate  upon 
the'  termination  of  his  incumbency  of  the  office,  and  the 
succeeding  judge  would,  by  the  words  of  the  law,  take, 
uot  for  that  part  of  the  original  term  of  six  years  which 
his  predecessor  failed  to  serv^e  because  of  his  death,  res- 
ignation or    removal — not    for  any    unexpired  term — 
but  for  a  new  and  independent  term  of  full  six  years. 
There  would  in  such  case  be  no  ^'unexpired  term"  to  be 
filled  by  appointment,  just  as  there  would  be  no  "un- 
expired term"  upon  the  death  of  an  officer  appointed 
for  life;  and  hence  it  is  most  clear  in  both  the  cases  sup- 
posed that  there  would  be  no  field  for  the  operation  of 
section  17,  Article  VI  of  the  Constitution;  upon  a  va- 
cancy occurri^g  from  any  cause  the  Governor  could  not 
appoint  for  the  unexpired  term  since  there  could  be  no 
such  thing ;  and  having  power  under  that  section  to  ap- 
point only  in  case  of  an  unexpired  term,  the  provision 
could  have  no  application  to  the  cases  hypothesized. 

Now  the  case  last  supposed  is  essentially  the  case 
under  consideration.     It  is  true    that  the  act  of    Feb- 
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ruary  13th,  1879,  does  not  in  so  many  words  declare 
that  each  term  in  the  oflSce  of  judge  of  the  City  Court 
of  Montgomery  shall  end  upon  the  death,  resignation 
or  removal  of  the  incumbent,  and  that  there  shall  be 
no  such  thing  as  an  "unexpired  term"  in  said  office; 
but  it  does,  in  the  plainest  language,  expressly  declare 
that  the  Governor  and  Senate  shall  appoint  a  judge  of 
the  court  at  the  next  session  of  the  General  Assembly 
after  the  death,  resignation  or  removal  of  an  incum- 
bent, and  that  every  judge  appointed  by  the  Governor 
and  Senate,  whether  in  succession  to  a  judge  going  out 
of  office  before  the  expiration  of  the  time  for  which  he 
was  appointed,  or  to  succeed  a  judge  who  had  served 
for  six  years,  shall  hold  the  office  for  six  years — not  for 
any  unexpired  part  of  a  precedent  term  of  six  years, 
but  for  full  six  years — and  until  the  close  of  the  session 
of  the  General  Assembly  at  which  a  new  appointment 
is  made;  and  this  provision  is  obviously  as  clear  and 
unmistakable  to  the  utter  exclusion  of  the  idea  that 
there  can  be  any  such  thing  as  an  "unexpired  term"  in 
said  office,  as  if  the  law-makers  had  said :  "There  shall 
be  no  unexpired  terms  in  the  office  of  the  judge  of  the 
City  Court  of  Montgomery."  It  requires  only  an  ex- 
amination of  the  act  itself  to  demonstrate  this.  It  is 
as  follows: 

"An  act  to  authorize  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint  the  judge 
of  the  City  Court  of  Montgomery. 

"Section  1.  Be  it  enacted  by  the  General  Assembly 
of  Alabama y  That  after  the  expiration  of  the  term  of 
the  present  incumbent,  the  judge  of  the  City  Court  of 
Montgomery  shall  be  appointed  in  the  following  man- 
ner :  The  Governor  shall  nominate  to  the  Senate  three 
persons,  learned  in  the  law,  for  said  office,  from  whom 
the  Senate  shall  select  one,  and  the  person  thus  selected 
shall  be  the  judge  of  said  City  Court;  but  in  case  no  one 
of  the  three  shall  receive  a  majority  of  the  votes  in  the 
Senate,  the  Senate  shall  notify  the  Governor  of  its  re- 
fusal to  confirm  any  one  of  the  persons  named,  and  the 
Governor  shall  thereupon  nominate  three  other  per- 
sons, and  so  on,  from  time  to  time,  until  one  of  the  per- 
sons thus  nominated  is  confirmed  by  a  majority  of  votes 
in  the  Senate. 
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'*Sec.  2.  Be  it  further  enacted,  That  the  judge  of  the 
City  Court  of  Montgomery,  appointed  and  confirmed  as 
provided  in  the  preceding  section,  shall  hold  his  office 
for  six  years,  and  until  the  close  of  the  session  of  the 
General  Assembly  at  which  his  successor  is  appointed 
and  confirmed  as  above  provided;  and  in  case  of  any 
vacancy  in  said  office  of  judge  of  said  City  Court,  after 
the  passage  of  this  act,  such  vacancy  shaJl  be  filled  by 
the  Governor,  and  the  person  thus  appointed  stall  hold 
the  office  until  the  close  of  the  next  ensuing  session  of 
the  General  Assembly,  and  until  his  successor  is  ap- 
pointed and  confirmed. 

"Sec.  3.  Be  it  further  enacted,  That  all  laws  and 
parts  of  laws  in  conflict  with  this  act  be  and  the  same 
are  hereby  repealed." 

Upon  the  terms  of  this  statute,  I  take  it  that  nobody 
tan  be  found  to  deny  or  question  that  in  case  of  any 
vacancy  in  the  office  of  judge  of  the  City  Court  of  Mont- 
gomer}%  the  Governor,  filling  the  place  temporarily 
meantime,  shall  at  the  next  ensuing  session  of  the  Gen- 
eral Assembly  nominate  three  persons  to  the  Senate  for 
said  office  from  whom  the  Senate  shall  select  one,  and 
the  person  thus  selected  shall  be  the  judge  of  said  court. 
This  is  not  only  the  clear  and  necessary  intendment 
supplied  by  the  words  used,  but  the  intendment  is  rea- 
sonable in  itself  and  in  precise  accordance  with  the 
whole  history  of  the  State  in  all  cases  where  the  legis- 
lature or  the  Senate  constituted  the  appointing  power 
in  whole  or  in  part,  and  also  in  accord  with  the  State's 
history,  at  least  prior  to  1868,  in  respect  of  the  election 
of  judges  by  the  people,  as  we  shall  see  more  particu- 
larly further  on.  To  reach  a  different  conclusion  as 
to  the  meaning  of  this  act,  the  legislature  would  "have 
to  be  convicted  of  the  absurdity  of  abolishing  this  court, 
by  an  act  expressly  intended  to  provide  for  its  continu- 
ance, in  failing  to  provide  for  any  incumbency  of  the 
office  after  the  session  of  the  General  Assembly  next 
ensuing  the  death,  resignation  or  removal  of  an  incum- 
bent, since  it  is  clear  that  the  pro  tempore  appointee 
holds  only  to  the  close  of  such  session,  when  his  suc- 
cessor is  to  be  appointed  if  the  court  is  to  be  main- 
tained. We  liave  then  this  case :  A  judge  is  appointed 
for  six  years.     He  serves  three  years  and  dies  between 
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sessions  of  the  General  Assembly.  His  successor  can- 
not immediately  be  appointed  by  the  Governor  with  the 
advice  and  consent  of  the  Senate,  because  the  Senate  is 
not  in  session,  and  the  matter  was  not  deemed  of  suffi- 
cient consequence  to  justify  a  provision  for  the  conven- 
tion of  that  body  in  extra  session.  A  successor  cannot 
be  appointed  subject  to  future  confirmation  by  the  Sen- 
ate, since  that  would  be  to  defeat  the  legislative  pur- 
pose to  give  the  Senate  an  original  choice  between  three 
persons.  Hence,  it  is  provided  that  a  person  shall  be 
appointed  to  discharge  the  duties  of  the  office  ad  in- 
tcrim,  until  the  Senate  convenes  and  can  exercise  its 
discretion  upon  the  nominations  made  by  the  Governor. 
When  the.  Senate  does  convene,  the  act  requires  the 
Governor  to  submit  or  nominate  to  it  three  persons, 
:from  whom,  or  from  other  three  persons  if  they  do  not 
confirm  one  of  the  first  three,  the  Senate  selects  one, 
and  tliat  one  is  the  judge  of  the  City  Court,  according 
to  the  provisions  of  the  first  section  of  the  act.  The 
second  section  of  the  act  provides  that  every  judge  of 
the  City  Court  appointed  and  confirmed  as  provided  in 
the  first  section,  that  is  every  judge  of  said  court  se- 
lected by  the  Senate  from  any  three  persons  nominated 
to  that  body  by  the  Governor,  shall  hold  his  office,  not 
for  any  part  of  an  existing  term,  not  for  any  unexpired 
term,  but  for  the  full  term  of  six  years.  The  words  are : 
''That  the  judge  of  the  City  Court  of  Montgomery,  ap- 
pointed and  confirmed  as  provided  in  the  preceding  sec- 
tion, shall  hold  his  office  for  six  years,  and  until 
his  successor  is  appointed  and  confirmed  as  above  pro- 
vided:' It  would  seem  superfluous  to  suggest  that  a 
judge  appointed  in  succession  to  one  Avho  dies,  resigns 
or  is  removed  before  he  serves  out  the  six  years  for 
which  he  was  appointed,  is  '*the  judge  of  the  City  Court 
of  Montgomery,'-  as  fully  in  every  conceivable  sense  as 
if  the  preceding  judge  had  held  out  the  six  yeara  and  he 
had  then  been  appointed.  And  being  ^*the  judge"  of  said 
court,  and  having  been  "appointed  and  confirmed  as 
provided  in  the  preceding  section,"  he  is  as  clearly  with- 
in the  terms  of  the  further  provision  that  he  *'shall  hold 
his  office  for  six  years,"  a  new  and  independent  and  full 
term,  as  if  he  had  succeeded  a  judge  who  held  for  his 
full  term  of  six  years.     It  is  not  denied  by  anybody, 
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but,  to  the  contrary,  conceded  on  all  hands,  that  the 
legislature  had  full  power  as  to  the  terms  of  office  of 
the  judges  of  the  City  Court  of  Montgomery.  They 
could  have  made  the  tenure  for  life,  as  we  have  seen,  or 
(luring  good  behavior,  and  in  such  case  there  could 
never  be  an  unexpired  term.  They  could  have  provided 
that  the  judge  should  be  appointed  at  a  stated  time  and 
everv  six  years  thereafter  for  the  term  of  six  years,  and 
in  such  case  there  would  be  an  unexpired  term  upon  the 
death  or  resignation  of  an  incumbent  wuthin  six  years 
from  the  date  of  his  appointment.  They  equally  had 
the  power  to  provide  that  the  term  of  each  judge,  the 
term  each  judge  was  entitled  to  hold,  should  be  six 
rears  unless  he  died,  resigned  or  was  removed  mean- 
time, in  which  case,  of  course,  the  term  would  end  with 
the  incumbency,  and  there  would  be  no  unexpired  term. 
How  can  it  be  said  with  any  show  of  reason  that  sec- 
tion 17  of  Article  VI  of  the  Constitution  applies  to  the 
judge  of  the  City  Court  of  Montgomery,  when  the  Con- 
stitution itself  left  it  with  the  legislature  to  make  that 
section  impossible  of  application?  The  proposition 
seems  to  me  to  be  palpably  groundless ;  and  this  with- 
out regard  to  what  the  legislature  has  provided  in  the 
premises.  Having  under  the  Constitution  this  un- 
doubted power  to  provide  for  an  incumbency  of  office 
in  such  way  that  there  could  never  be  an  unexpired 
term  to  be  filled  by  the  Governor,  it  is  to  my  mind 
absurd  to  say  that  the  same  Constitution  provided  for 
the  filling  of  an  unexpired  term  in  such  office;  and  the 
absurdity  is  accentuated  and  emphasized  when  it  is  con- 
sidered that  the  legislature  acting  within  its  constitu- 
tional powers  has  in  fact  provided  for  the  incumbency 
of  this  office  in  such  a  way  as  that  there  never  can  be 
any  unexpired  term  to  be  filled  bj-  executive  appoint- 
ment. For  what  the  legislature  has  done  as  clearly 
shown  by  the  act  is  this :  They  have  provided  that  each 
incumbent  by  executive  and  senatorial  appointment 
shall  hold  his  office  for  six  years,  not  that  each  term 
shall  endure  for  six  years — the  word  term  is  not  used 
in  the  act  except  in  reference  to  the  then  incumbent  who 
was  in  for  a  fixed  term  of  six  years — not  that  the  incum- 
bency of  the  office  shall  be  divided  into  terms  of  six 
years  each,  but  that  each  judge  so  appointed  shall  be 
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entitled  to  hold  the  office  for  that  period.  The  legisla- 
ture could  not  make  him  hold  it  for  that  period,  it 
could  not  keep  Mm  from  dying  or  resigning;  but  it 
could  secure  to  him  the  right  to  hold  for  that  length  of 
time  if  he  chose,  and  lived,  to  exercise  it.  And  that  is 
what  they  have  done  and  all  they  intended  to  do  in  this 
statute.  And  they  have  done  this  with  respect  to  every 
judge  appointed  by  the  Governor  by  and  with  the  ad- 
vice and  consent  of  the  Senate.  They  have  not  marked 
the  office  oflf  into  fixed  terms  with  fixed  times  of  election 
with  equal  periods  between.  They  have  secured  to  the 
incumbent  the  right  to  serve  for  a  given  period.  If  he 
serves  that  period  it  is  all  well  and  good.  If  he  dies, 
or  resigns  or  is  removed,  the  period  ceases;  and  the  ap- 
pointee who  comes  after  him  takes  for  a  like  period,  not 
for  so  much  of  the  time  his  predecessor  was  entitled  to 
hold  as  he  did  not  in  fact  hold,  but  for  the  full  period  of 
six  years  initiated  upon  his  confirmation  by  the  Sen- 
ate. The  period  which  an  incumbent  is  entitled  to 
serve — his  term  of  service — ceasing  on  his  death,  resig- 
nation or  removal,  even  the  ad  interim  appointment  is 
not  for  an  unexpired  term,  or  any  part  of  an  unexpired 
term.  In  such  case  there  is  an  office  without  an  in- 
cumbent, and  a  permanent  appointment  to  it  in  the  way 
the  legislature  has  prescribed  canfiot  be  immediately 
made.  It  is,  therefore,  further  provided  that  the  Gov- 
ernt)r,  acting  alone,  shall  fill  the  vacant  judgeship  till 
the  Senate  meets.  Such  appointment  may  cover  a 
period  of  nearly  two  years  or  of  only  a  few  days;  but, 
however  long  or  short  the  period  may  be,  it  is  not  for 
anj'  unexpired  term;  the  term  of  service  to  which  the 
preceding  incumbent  was  entitled  having  fully  expired 
upon  the  instant  of  his  death,  resignation  or  removal. 

These  considerations  leave  me  without  a  shadow  of 
doubt  that  section  17  of  Article  VI  of  the  Constitution 
has  no  application  whatever  to  appointments  to  the  of- 
fice of  judge  of  the  City  Court  of  Montgomery;  and  that 
the  act  authorizing  the  appointment  of  the  respondent 
to  that  office  as  and  when  he  was  appointed  is  entirely 
constitutional  and  valid.  And  I  am  with  equal  assur- 
ance of  correctness  of  the  further  opinion,  that  his  ap- 
pointment entitles  him  to  **Tiold  his  office  for  six  years, 
and  until  the  close  of  the  session  of  the  General  Assem- 
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bly  at  which  his  successor  is  appointed  and  confirmed" 
as  provided  in  the  first  section  of  said  act. 

I  propose  now  to  notice,  as  briefly  as  may  be,  the  ob- 
jections that  are  urged  to  the  views  I  entertain  on  this 
matter  and  to  the  conclusion  I  have  just  announced. 

It  is  said  that  an  office  w'ithout  fixed  terms  commenc- 
ing and  ending  at  stated  dates  is  such  an  anomaly  in 
our  jurisprudence  it  is  unreasonable  to  suppose  that  fhe 
legislature  could  ever  have  intended  its  creation.  A 
sufficient  answer  to  this  suggestion  is,  that  when  the 
language  of  the  legislature  is  plain  and  unambiguous, 
the  reasonableness,  Hhe  policy,  the  wisdom  of  the  enact- 
ment, if  within  organic  competency,  are  not  matters  for 
the  consideration  of  the  courts.  The  people  in  conven- 
tion assembled  having  seen  fit  to  leave  these  matters  to 
the  legislature,  the  courts  palpably  transgress  the  well 
defined  limits  of  their  altogether  different  powers  when 
they  undertake  to  meddle  with  them. 

But  it  is  said  that  such  a  conclusion,  that  is  that 
terms  of  an  oflBce — or,  more  accurately  in  this  case,  the 
terms  incumbents  of  an  office  are  entitled  to  serve — be- 
gin with  the  appointment  of  an  incumbent  and  end 
either  at  the  end  of  a  given  number  of  j^ears  thereafter, 
or  with  his  death,  resignation  or  removal  during  those 
years,  would  lead  to  such  confusion  and  inconvenience 
that  we  cannot  suppose  the  law-makers  to  have  ever  so 
intended.  This  is  mucTi  the  same  as  the  last  objection, 
and  the  answer  to  it  is  much  the  same.  The  argument 
of  inconvenience,  of  confusion  and  difficulty  in  the 
execution  of  a  statute,  can  never  prevail  or  be  of  any 
consequence  against  the  plain  words  of  an  enactment. 

It  is  said  that  it  is  of  much  importance  for  the  pub- 
lic, and  especially  other  courts,  to  know  what  are  the 
terms  of  office  of  the  judges  of  the  City  Court  of  Mont- 
gomery, and  that  upon  this  act,  as  I  construe  it,  much 
difficulty  would  be  experienced  in  that  regard,  since  two 
or  three  or  more  full  terms  might  have  their  inception 
within  a  single  period  of  six  years,  etc.,  etc.,  and  that 
it  would  be  specially  onerous  upon  the  judges  of  this 
court,  as  of  other  courts,  to  have  to  keep  their  judicial 
knowledge  abreast  of  the  changes  in  judges,  terms,  etc. 
of  said  City  Court.  I  am  not  inclined  to  increase  the 
difficulties  we  already  labor  under  on  account  of  the 
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violent  legal  presumption  which  obtains  as  to  the  extent 
and  accuracy  of  our  common  knowledge;  but  it  does 
seem  to  me  that  if  I  can  know  and  am  forced  to  know 
the  signature  of  a  man  whom  1  have  never  seen  or  heard 
of  before  simply  because  he  is  a  public  oflScer,  if  I  must 
know  the  prominent  facts  of  all  history,  of  the  sciences, 
of  geography,  of  all  the  courses  of  nature,  etc.,  etc.,  that 
I  would  experience  little  difficulty,  comparatively 
speaking,  in  ascertaining  from  the  journals  of  the  State 
Senate,  one  of  the  very  few  records  wliich  is  required  to 
be  and  is  printed  and  published  broadcast,  who  was  ap- 
pointed and  confirmed  a  judge  of  the  Citj^  Court  of 
Montgomery,  when  he  was  so  appointed,  and  conse- 
quently when  his  term  began  and  would  end,  if  he  sur- 
vives and  does  not  resign  and  is  not  removed. 

But  back  of  these  considerations  is  one  which  com- 
pletely overturns  the  whole  argument  of  unwisdom,  in- 
convenience and  absurdity  made  against  giving  to  this 
act  the  meaning  its  words  require.  Judicial  office  with 
new  and  full  terms  commencing  with  the  incumbency 
of  every  appointee  of  the  original  appointing  power, 
and  ending  with  the  death,  resignation  or  removal  of 
such  appointee,  so  far  from  being  anomalous  or  un- 
heard of  in  this  State,  have  been  provided  for  in  every 
Constitution  of  the  State,  certainly  down  to  1868,  and 
have  been  tenanted  from  time  to  time  by  different  in- 
cumbents entitled  to  hold  and  holding  for  terms  in  no 
s(*nse  uniform  as  to  the  initial  or  final  dates  thereof; 
and  the  courts  have  not  been  sorely  put  to  in  respect 
of  their  judicial  knowledge  of  such  terms,  nor  has  any- 
body ever  supposed  the  system  was  unwise,  or  inconven- 
ient or  absurd.  lender  the  Constitution  of  1819,  as 
amended  in  1830,  all  judges  were  elected  by  the  legisla- 
ture for  six  years.  By  another  amendment  adopted  in 
ISll),  circuit,  probate  and  inferior  court  judges  were 
made  elective  by  the  peoi>le  for  six  years,  and  it  was 
provided  that  judicial  elections  should  be  held  in  No- 
vember (immediately  changed  by  the  legislature  to 
May)  of  each  year  Avhenever  necessary  to  fill  vacancies, 
or  rather  to  elect  successors  to  such  judges  as  might 
die,  resign  or  be  removed  before  serving  out  the  six 
years  they  were  entitled  to  serve.  There  was  further 
provision  of  law  for  the  Governor  to  make  temporary 
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appointments,  the  appointees  to  hold  for  the  ensuing 
session  of  the  General  Assembly  when  the  primary  ap- 
pointing power  was  in  that  body,  and  to  the  next  annual 
election  when  the  judges  were  elected  by  the  people. 
And  thus  the  law  stood  from  1830  and  1849  at  lease  to 
1868,  the  constitutions  of  1861  and  1865  making  no 
change  therein.  See  amendments  to  Constitution  of 
1819  adopted  January,  1830,  and  in  1849,  §§177  and 
626,  Code  of  1852;  Constitution  of  1861,  Art.  V,  §§11 
and  12;  Constitution  of  1865,  Art.  VI,  §§11  and  12; 
Code,  1867,  §§218,  744^  745.  Under  these  provisions, 
and  perhaps  also  under  the  Constitution  of  1868,  all 
judges  elected  by  the  legislature  or  the  people,  as  the 
case  might  be,  were  entitled  to  serve  six  years,  and  this 
whether  the  election  in  a  particular  case  was  in  succes- 
sion to  a  judge  who  had  held  for  six  years,  or  to  one 
who  had  died,  resigned  or  been  removed  at  any  time 
during  the  six  years  for  which  he  had  been  elected ;  and 
in  all  cases  the  term  ended  with  the  incumbency,  and 
the  succeeding  incumbent  took  a  new,  independent 
and  full  term  of  six  years  if  he  should  so  long  live,  and 
not  resign  or  be  removed.  There  was  in  no  case  nor 
under  any  circumstances  any  such  thing  as  an  "unex- 
pired term"  consequent  upon  the  death,  resignation  or 
removal  of  an  incumbent.  The  operation  of  this  sys- 
tem is  fully  illustrated  in  the  following  instances: 
Judge  Henry  Goldthwaite  was  elected  to  the  supreme 
l»ench  in  the  winter  of  1836-37,  and  again  in  the  winter 
of  1842-43  to  a  second  term.  In  June,  1843,  in  the  first 
year  of  his  second  term  he  resigned;  but  in  the  winter 
of  1843-44  he  was  elected  to  succeed  himself  for  a  term 
of  six  years,  thus  having  entered  upon  two  separate 
terms  of  six  years  within  a  year.  Judge  Chilton  re- 
signed in  1855,  in  the  midst  of  a  term  of  six  years.  The 
legislature  was  then  in  session,  and  elected  Hon.  A.  J. 
Walker  to  succeed  him.  Judge  Walker  held  under  this 
election,  not  for  that  part  of  the  time  for  which  Judge 
Chilton  had  been  elected,  which  had  not  expired,  but 
for  the  full  term  of  six  years.  And  so  it  was  with  the 
judges — circuit,  probate  and  of  inferior  courts — elected 
by  the  people.  They  each  had  terms  of  six  years,  that 
is,  each  of  them  was  entitled  to  *'hold  his  office  for  six 
years,"  tlie  language  of  the  law  then  of  force  and  of 
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the  statute  we  have  here  being  identical  in  this  respect. 
The  constitutional  amendment  of  1849  required  all 
these  judges  to  be  elected  by  the  people,  ai;id  that  the 
**tirst  election-'  thereunder  should  be  held  on  the  same 
day  throughout  the  State.  The  legislature  at  once 
fixed  the  first  Monday  in  May  in  each  year  for  these 
judicial  elections.  And  so  in  May,  1850,  all  the  cir- 
cuit judges  were  elected,  and  each  one  so  elected  was  en- 
titled to  "hold  his  office  for  six  years."  Among  others 
elected  at  this  time  were  L.  P."  Walker  for  the  4th 
circuit,  William  R.  Smith  for  the  7th,  and  George 
Goldthwaite  for  the  8th.  Judge  Walker  resigned  in 
February,  1852.  On  February  27th,  1852,  John  E. 
Moore  was  appointed  by  the  Governor,  to  hold  until  the 
election  in  ilay  following;  and  at  that  election  Judge 
Moore  was  elected,  and  held  under  that  election  not 
until  the  time  Walker's  term  would  have  ended  had  he 
remained  in  office,  but  until  May,  1858,  a  full  term  of  six 
years.  He  was  then  re-elected  for  a  new  term  of  six 
years  and  resigned  in  1863. 

Judge  Goldthwaite  also  resigned  in  February,  1852. 
John  Gill  Shorter  was  appointed  by  the  Governor  to 
hold  till  the  following  May.  Then  Judge  Shorter  was 
elected  by  the  people  for  a  full  term  of  six  years,  and 
continued  in  office  under  that  election  until  May,  1858, 
when  he  was  re-elected. 

Judge  Smith  resigned  in  September,  1851.  On  the 
15th  of  that  month,  Turner  Reavis  was  appointed  to 
succeed  him  till  next  election  in  May,  1852,  when  B.  W. 
Huntington  was  elected  for  six  years.  Judge  Hunting- 
ton resigned,  and  was  succeeded  ad  interim  by  Judge 
Reavis  August  25th,  1853.  Judge  Reavis  failing  to 
hold  until  the  time  of  eh\*tion,  A.  B.  Clitheral  was  ap- 
pointed February  14th,  1854;  and  at  the  election  in  May 
following  Edmund  W.  Pettus  was  elected  for  a  term 
of  six  years.  He,  however,  resigned  in  1858,  having 
served  only  four  years  of  his  term,  but  two  years  be- 
yond the  term  of  his  predecessor,  Judge  Smith,  elected 
in  1850.  Thus  there  were  two  ad  interim  and  three  per- 
manent judges  of  the  7th  circuit  within  four  years,  and 
there  was  the  initiation  within  that  time  of  three  sepa- 
rate and  distinct  full  terms  of  six  years  each — the  very 
case  put  by  those  opposed  to  my  view    to  show   that 
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such  a  thing  is  preposterous,  unheard  of,  and  impossi- 
ble of  conception.  Many  other  instances  might  be 
given,  but  these  will  suffice. 

Such  was  the  law,  therefore,  in  this  State  for  many 
Tears,  and  such  its  uniform  practical  operation.  It 
was  never  supposed  to  be  an  absurd  law,  and  its  execu- 
tion (lid  not  put  any  insuperable  burden  upon  the  judi- 
cial knowledge  of  this  court,  or  others,  in  respect  of  the 
tenns  of  circuit  and  inferior  court  and  probate  judges 
in  office;  and  this,  though  the  record  of  their  elections, 
etc. ,  were  not  as  accessible  as  if  it  had  been  embraced 
in  t  he  Senate  journal.  That  it  is  not  the  law  now  as  to 
all  judges — of  this  court  with  the  rest — is  not  due  to 
any  difficulties  along  the  lines  suggested;  but  to  the 
consideration  of  the  trouble  and  expense  of  holding  so 
many  elections,  a  consideration  which  became  all  the 
more  important  when  Supreme  Court  judges  and  chan- 
cellors were  also  made  elective  by  the  people  in  the  Con- 
stitution of  1868.  This  consideration  has  obviously 
no  force  in  respect  of  offices  filled  by  the  legislature,  or 
by  the  Senate  or  by  the  Governor  in  conjunction  with 
tbe  Senate;  and  in  respect  of  such  offices — in  respect 
of  all  offices  indeed  as  to  which  the  original,  primary 
and  full  appointing  power  can  be  conveniently  invoked 
upon  the  death,  resignation  or  removal  of  an  incum- 
bent— there  is  no  reason  or  occasion  for  having  fixed 
terms  of  tenure,  extending  beyond  the  death  or  resigna- 
tion or  removal  of  an  incumbent,  no  reason  or  occasion 
wliatever  for  "unexpired  terms." 

In  view  of  the  history  of  the  State  on  this  subject,  and 
specially  in  view  of  the  fact  that  no  judge  primarily 
elected  by  the  legislature,  or  by  the  Senate,  or  appointed 
by  the  Governor  with  the  advice  and  consent  of  the  Sen- 
ate, had  ever  in  the  life  of  the  State  been  given  a  fixed 
term  extending  beyond  his  own  incumbency,  involving 
an  **unexpired  term"  on  "his  death,  resignation  or  re- 
moval, it  would  have  been  surprising  to  the  last  degree 
and  wonderful  indeed  if  the  General  Assembly  of  1878- 
79  had  not  intended  just  what  they  have  expressed  in 
this  act,  that  judges  appointed  under  its  first  section, 
whether  succeeding  a  judge  who  has  served  six  years  or 
one  who  had  died,  resigned  or  been  removed  in  that 
time,  should  hold  for  full  terms  of  six  years  if  they 
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sliould  SO  long  continue  in  office,  thus  wholly  excluding 
the  possibility  of  anything  like  an  unexpired  term. 

I  deem  it  unnecessary  to  pass  upon  the  question 
whether  the  provision  as  to  ad  interim  appointments  is 
within  the  caption  of  the  act.  I  am  inclined  to  think 
it  is,  and  should  probably  so  hold  if  the  decision  of  the 
point  were  necessary  to  a  disposition  of  the  case.  But 
conceding  it  is  not,  the  efifect  would  be  to  invalidate  the 
relator's  ad  interim  appointment  and  to  leave  unaffected 
the  permanent  appointment  of  the  respondent  by  the 
Governor  and  Senate.  Thus  my  only  doubt  in  the  case 
goes  to  the  integrity  of  Winter's  temporary  incumbency. 
Of  Sayre's  right  to  the  office  for  six  years  from  the  time 
of  the  adjournment  of  the  session  of  the  General  Assem- 
bly of  1896-97, 1  have  no  sort  of  doubt. 

The  foregoing  opinion  had  not  been  reduced  to  writ- 
ing when  the  case  was  decided;  but  I  then  stated  my 
position  orally,  and  said  I  would  write  down  my  opin- 
ion and  file  it  in  the  cause.  On  consideration  of  the 
views  above  set  forth,  Brickell^  C.  J.,  and  Haralson. 
J.,  concur  with  me,  that  there  can  be  no  such  thing  as 
an  unexpired  term  in  the  office  of  judge  of  the  City 
Court  of  ilontgomery,  that  for  this  additional,  and 
itself  quite  sufficient  reason,  section  17  of  Article  VI  of 
the  Constitution  has  no  application  to  the  office  of 
judge  of  said  court,  and  that  the  respondent,  Sayre,  was 
appointed,  and  is  entitled  to  hold  the  office,  for  the  full 
term  of  six  years. 


Stonekliig  v.  The  State. 

iSJii  Indictment  for  Murder, 

ai8     68 
135       0| 

1.  Homicide;  charge  as  to  reasonable  douht.--On  a  trial  under 
an  indictment  for  murder,  a  charge  which  instructs  the  jury 
that  if  they  have  a  reasonable  doubt  as  to  whether  the  killing 
was  done  deliberately  or  premeditatively,  they  can  not  find 
the  defendant  guilty  of  murder  in  the  first  degree,  and  if 
they  have  a  reasonable  doubt  as  to  whether  the  killing  was 
done  with  malice,  they  can  not  find  the  defendant  guilty  of 
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murder  in  either  degree,  but  only  manslaughter  at  most;  and 
if,  after  considering  all  the  evidence  they  have  a  reasonable 
doubt  as  to  the  defendant's  guilt  of  manslaughter,  then  they 
should  find  the  defendant  not  guilty  of  any  offense,  is  a  cor- 
rect exposition  of  the  law.  and  its  refusal  is  error. 
2.  Indictment;  when  objections  to  the  grand  jury  not  tenable. 
Objections  to  an  indictment,  upon  the  ground  that  it  was 
preferred  by  a  grand  jury  which  was  not  properly  drawn, 
in  that  the  jury  commissioners  before  the  jury  box  had  been 
emptied  by  the  drawing  of  jurors  therefrom,  emptied  and 
then  refilled  it,  that  the  order  directing  the  emptying  of  the 
jury  box  was  entered  in  the  minutes  oi  the  court  without 
being  signed  by  the  presiding  judge,  that  the  commissioners 
did  not  file  a  certified  list  in  a  sealed  envelope  In  the  office 
of  the  probate  judge,  and  that  the  clerk's  order  to  the  sheriff 
to  summon  the  jury  did  not  contain  the  full  came  of  one  of 
the  members,  are  unavailing  in  a  motion  to  quash  the  indict- 
ment, or  in  a  plea  in  abatement;  since,  under  the  statute, 
(Code  of  1896,  §5269;  Code  of  1886,  §4445),  the  only  available 
objection  to  an  indictment  for  defect  In  the  grand  jury  is, 
that  the  jurors  were  not  drawn  in  the  presence  of  the  officers 
designated  by  law. 

Appeal  from  the  Tuscaloosa  Law  and  Equity  Court. 

Tried  before  the  Hon.  J.  J.  Mayfield. 

The  appellant,  Alvin  Stoneking,  was  tried  under  an 
indictment  for  murder,  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  the  penitentiary  for 
ten  years.  The  defendant  made  a  motion  to  strike  the 
indictmnt  from  the  file,  and  a  motion  to  quash  the  in- 
dictment, and  also  filed  pleas  in  abatement  to  the  indict- 
ment. There  were  many  grounds  to  the  respective  mo- 
tions; the  said  grounds  and  the  pleas  in  abatement 
being  identical.  The  principal  grounds  of  the  motions 
and  of  the  pleas  may  be  summarized  as  follows:  First. 
That  the  jury  commissioners,  before  the  jury  box  had 
been  emptied  by  the  drawing  of  jurors  therefrom, 
emptied  the  box  and  refilled  it.  Second.  That  the  order 
directing  the  emptying  of  the  jury  box  was  entered  in 
tlie  minutes  of  the  court,  which  were  not  signed  by  the 
presiding  judge  of  the  court.  Such  order  being  author- 
ized by  Acts  of  Alabama,  1896-97,  p.  1120.  Third. 
That  tlie  commissioners  did  not  file  the  certified  list  in 
a  sealed  envelope  in  the  office  of  the  judge  of  probate. 
Fourth.  That  the  clerk's  order  to  sheriff  to  summon 
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grand  jury  did  not  contain  full  name  of  B.  M.  Phifer. 
These  several  motions  and  pleas  were  overruled.  It  is 
not  deemed  necessarj^  under  the  decision  on  the  present 
appeal  to  set  out  the  facts  in  detail.  The  principal 
question  reviewed  was  the  court's  refusal  to  give  the 
charge  requested  by  the  defendant,  and  this  charge  is 
copied  in  tlie  opinion. 

Jones  &  Browx^  for  appellant. 

WiLiJAM  C.  Pitts,  Attorney-General,  and  Henry 
FiTTS,  for  the  State. — The  motion  to  quash  the  indict- 
ment and  the  plea  in  abatement  Avere  properly  sus- 
tained.— Kitt  V,  iitate,  117  Ala.  213;  Linehan  v.  State, 
113  Ala.  78;  Sampson  v.  State,  107  Ala.  79;  Billingslea 
V.  Statey  68  Ala.  486;  Murphy  v.  State,  86  Ala.  46. 

The  court  properly  refused  to  give  the  charge  re- 
quested by  the  defendant. — Compton  v.  State,  110  Ala. 
35;  Hornshy  v.  State,  94  Ala.  66;  Hadley  v.  State,  55 
Ala.  37;  Mitehell  v.  State,  60  Ala.  28. 

McCLELLAN,  J. — The  trial  court  refused  to  give 
the  following  charge  requested  by  the  defendant:  ^^If 
the  jury  have  a  reasonable  doubt  as  to  whether  the  kill- 
ing was  done  deliberately  or  as  to  whether  it  was  done 
premeditatively  then  they  can  not  find  the  defendant 
guilty  of  murder  in  the  first  degree,  and  if  they  have  a 
reasonable  doubt  as  to  whether  the  killing  was  done  in 
malice  then  they  cannot  find  the  defendant  guilty  of 
murder  in  either  degree,  but  only  of  manslaughter  at 
the  most;  and  if  after  considering  all  the  evidence  the 
jury  have  a  reasonable  doubt  as  to  the  defendant's  guilt 
of  manslaughter,  arising  out  of  any  part  of  the  evi- 
dence, then  they  should  find  the  defendant  not  guilty 
of  any  offense."  This  charge  is  a  copy  from  a  charge 
refused  to  the  defendant  in  the  case  of  State  v.  Comp- 
ton; and  on  appeal  in  that  case  this  court  held  the 
charge  to  be  a  sound  exposition  of  the  law,  and  fhat  its 
refusal  was  error. — Compton  v.  State,  110  Ala.  24,  37, 
{10th  charge).  It  is  now  insisted  that  the  ruling  in 
Compton- 8  Case  was  itself  erroneous,  and  that  we 
should  now  overrule  that  case  on  this  point,  and  hold 
the  instruction  to  be  bad.     The  argument  is  that   the 
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charge  is  misleading  in  that  it  would  require  the  jury 
to  acquit  upon  a  reasonable  doubt  of  guilt  of  man- 
slaughter alone,  when  notwithstanding  such  doubt  they 
might  still  believe  beyond  a  reasonable  doubt  that  the 
defendant  was  guilty  of  murder.  The  argument  is 
faulty  upon  two  considerations.  In  the  first  place  the 
charge  must  be  taken  in  its  entirety  as  it  would  have 
gone  to  the  jury  had  it  been  given.  So  taken,  its  clear 
meaning  is  that  if  the  jury  have  a  reasonable  doubt  as 
to  deliberation,  premeditation  and  malice  they  shall 
then,  and  not  till  then,  inquire  as  to  manslaughter,  and 
if  upon  this  final  inquiry  they  have  a  further  reasona- 
ble doubt  as  to  whether  the  circumstances  of  the  kill- 
ing showed  the  defendant  to  be  guilty  of  manslaughter 
as  that  offense  had  been  defined  by  the  court,  they 
should  in  this  last  event — having  a  reasonable  doubt  as 
to  guilt  of  murder  and  of  manslaughter — acquit  him. 
And  in  the  next  place,  the  offense  of  manslaughter  is 
necessarily  embraced  in  the  offense  of  murder;  and  a 
defendant  who  is  not  guilty  of  manslaughter  is  neces- 
sarily innocent  of  murder.  So  that  to  have  a  reasona- 
ble doubt  of  guilt  of  manslaughter  is  essentially  to  have 
a  reasonble  doubt  of  guilt  of  murder,  and  the  jury  could 
not  have  been  misled  by  the  instruction  to  an  acquittal 
for  murder  on  a  reasonable  doubt  of  manslaughter, 
since  such  reasonable  doubt  would  have  required  an 
acquittal  of  all  crime.  The  charge  was  not  abstract. 
Its  refusal  was  error  for  which  the  judgment  must  be 
reversed. 

The  questions  sought  to  be  raised  by  this  record  as 
to  the  legality  of  the  grand  jurj^  which  returned  the  in- 
dictment are  not  such  as  can  be  urged  against  an  in- 
dictment under  the  statute.  The  objections  taken  do 
not  go  to  the  inquiry  whether  the  grand  jurors  were 
drawn  in  the  presence  of  the  officers  designated  by  law. 
Code  of  1886,  §4445;  Code  of  1896,  §5269. 

The  questions  presented  by  the  motions  to  quash  the 
venire  of  petit  jurors  for  the  trial  of  the  case  will  not 
arise  on  another  trial,  and  will  not,  therefore,  be  con- 
sidered. 

The  numerous  other  exceptions  reserved  have  been 
examined  and  found  to  be  without  merit. 

Reversed  and  remanded. 
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Dennis  v.  The  State. 

Indictment  for  Murder. 

1.  Evidence;  admissibility  of  evidence  as  to  the  testimony  of  ab- 

sent witness;  when  proper  predicate  not  laid. — When  a  wit- 
ness who  testified  on  the  former  trial  of  a  pending  case  is 
absent,  and  for  the  purpose  of  laying  a  predicate  for  the  in- 
troduction of  the  testimony  of  such  absent  witness,  another 
witness  testifies  that  he  knew  said  absent  witness  and  lived 
in  the  same  section  of  the  county  with  him.  that  he  had 
learned  that  he  had  left  the  State  and  had  not  seen  him 
since  a  certain  night  several  months  before  the  pending  trial, 
and  that  on  the  night  referred  to  the  absent  witness  executed 
in  his  presence  a  conveyance  of  his  homestead,  and  said  that 
he  was  going  the  next  day  to  Arkansas,  such  testimony  is  not 
a  sulncient  predicate  for  the  admission  of  evidence  of  what 
the  absent  witness  testified  on  the  former  trial. 

2.  Same;  same;  error  without  injury, — The    erroneous    admission 

in  evidence  of  what  an  absent  witness  testified  at  the  former 
trial  on  an  insuflicient  predicate  is  error  without  injury,  when 
later  in  the  progress  of  the  trial  it  was  shown,  without  con- 
flict, that  such  absent  witnecs  was  out  of  the  State  and  resided 
in  another  State. 

3.  Homicide;    defendant   must    he   free  from  fault  in  bringing  on 

tne  difficulty. — In  order  to  successfully  invoke  the  plea  of 
self-defense  on  a  trial  under  an  indictment  for  murder,  the  de- 
fendant must  be  free  from  fault  in  bringing  on  the  difliculty, 
and  the  law  aamits  of  no  qualification  of  this  requirement; 
and  a  charge  which  instructs  the  jury  that  if  there  exists  the 
other  elements  of  self-defense,  and  the  defendant  was  "rea- 
sonably free  from  fault  in  bringing  on  the  diflaculty"  whicn 
resulted  in  the  homicide,  they  must  acquit  the  defendant,  is 
erroneous. 

*4.  Same;  charge  to  the  jury. — ^Where,  on  a  trial  under  an  indict- 
ment for  murder,  there  is  evidence  tending  to  snow  that  the 
deceased  was  killed  while  lying  in  bed  unconscious  of  his 
danger,  a  charge  which  instructs  the  jury  that  **there  is  no 
evidence  in  this  case  that  Dennis  (the  defendant)  provoked 
or  encouraged  the  difficulty,"  with  the  deceased,  is  mislead- 
ing. 

5  Charge  to  the  jury;  unnecessary  to  repeat  when  already  sub- 
stantially given. — There  is  no  error  in  the  court's  refusal  to 
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■  '  ■  •  give  a  charge  where  all  the  benefit  defendant  could  derive 
from  such  charge  is  embodied  in  another  charge  which  was 
given. 

6.  Homicide;  when  charge  <w  to  presumption  of  malice  from  use 

of  deadly  weapon  erroneous. — Where,  on  a  trial  under  an  in- 
dictment for  murder,  there  is  evidence  tending  to  show  that 
the  defendant  shot  and  killed  the  deceased  while  the  latter 
was  lying  in  bed  unconscious  of  defendant's  purpose,  a 
charge  which  instructs  the  jury  that  "in  this  case  there  is  no 
presumption  of  malice  from  the  use  of  a  deadly  weapon,"  is 
erroneous. 

7.  Charge    to    the   jury;    reasonable    doubt, — In    a    criminal    caso 

a  charge  which  instructs  the  jury  that  "it  would  be  a  legal 
wrong  to  convict  a  man  whose  guilt  is  in  doubt,"  and  that  the 
demands  of  society  and  the  good  of  the  country  do  not  re- 
quire or  sanction  the  conviction  of  a  man  whose  guilt  is  not 
proven  to  a  moral  certainty,  is  not  only  argumentative,  but 
erroneous,  since  there  may  be  some  doubt  of  the  man's  guilt, 
not  amounting  to  a  reasonable  doubt. 

8.  Sane;  weight  of  testimony  given    by    defendant. — In    a    crim- 

inal case,  where  the  defendant  has  testified  as  a  witness  in 
his  own  behalf,  a  charge  which  instructs  the  jury  that  the 
"oefendant  is  a  competent  witness  in  his  own  behalf,  and  It  is 
your  duty  to  give  it  such  weight  as  you  think  it  is  entitled, 
in  connection  with  all  the  evidence,  If  any,  which  tends  to 
corroborate  his  statements,"  is  erroneous,  in  that  it  requires 
the  jury  to  weigh  the  defendant's  testimony  in  connection 
with  all  the  testimony  tending  to  corroborate  his  statements, 
instead  of  in  connection  with  all  the  testimony  in  the  case. 

9.  Homicide;  instruction  on  circumstantial  evidence. — ^Where,   on 

a  trial  under  an  indictment  for  murder,  the  corpus  delicti 
is  clearly  established,  and  the  defendant's  confessions,  if  be- 
lieved, would  alone  be  sufficient  to  require  a  conviction,  and 
the  circumstances  adduced  were  additional  proof  of  his  guilt, 
instructions  to  the  jury  upon  circumstantial  evidence  are 
properly  refused. 

10.  Charge    to    the    jury;    sufficiency  of  evidence. — In    a     criminal 

case,  a  charge  which  instructs  the  jury  that  "the  State  is 
bound  to  prove  every  material  fact  necessary  to  constitute 
the  guilt  of  the  defendant,  fully,  clearly,  conclusively,  sat- 
isfactorily and  to  a  moral  certainty;  and  if,  on  the  whole  evi- 
dence adduced,  the  jury  can  not  say  that  they  have  an  abid- 
ing conviction  to  a  moral  certainty  of  the  guilt  of  the  defen- 
dant, the  jury  are  bound  to  give  him  the  benefit  of  that  doubt 
and  acquit  him,  is  erroneous  and  properly  refused,  as  being 
calculated  to  impress  the  jury  with  the  belief  that  they  must 
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be  satisfied  of  the  guilt  of  the  defendant  beyond  all  doubt 
before  they  can  convict. 

11.  Same;  same. — On    trial    under   an    indictment    for    murder,    a 

charge  which  instructs  the  jury  that  "it  is  the  duty  of  the 
jury  to  consider  the  evidence  tending  to  show  a  justifying 
motive,  in  connection  with  the  other  evidence  in  the  case, 
and  if  they  are  in  reasonable  doubt  of  his  guilt  they  should 
acquit  him/'  asserts  a  correct  proposition,  and  its  refusal  is 
error. 

12.  Error   without    injury:    construction    of   statute, — The  statute 

which  requires  that  a  judgment  of  conviction  in  a  criminal 
case  must  not  be  reversed  because  of  error,  when  the  appellate 
court  is  satisfied  that  no  injury  resulted  therefrom,  (Cr.  Code 
of  1{(96,  §4333),  when  applied  to  the  refusal  to  give  a  charge 
requested  by  the  defendant,  must  be  construed  to  mean  that 
the  court  must  be  satisfied  that  the  verdict  of  the  jury  would 
not  have  been  different  if  the  charge  had  been  given;  and 
if  not  so  satisfied,  the  judgment  of  conviction  must  be  re- 
versed. 

Appeal  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

The  appellant,  Joel  T.  Dennis,  was  indicted  and  tried 
for  murder,  was  convicted  of  manslaughter  in  the  first 
degree  and  sentenced  to  the  penitentiary  for  a  term  of 
seven  years. 

The  evidence  for  the  State  showed  that  the  defendant 
killed  William  D.  Cunningham,  in  Jackson  county,  be- 
fore the  finding  of  the  indictment.  The  State  intro- 
duced several  witnesses  who  testified  that  the  defendant 
voluntarily  confessed  that  he  killed  said  Cunningham. 
It  was  shown  that  after  killing  Cunningham,  defendant 
threw  his  body  in  the  river  near  by.  There  was  evi- 
dence on  the  part  of  the  State  tending  to  show  that  at 
the  time  the  defendant  fired  the  fatal  shot,  Cunning- 
ham was  lying  in  bed  unconscious  of  his  danger. 

The  defendant,  as  a  Avitness  in  his  own  behalf,  testi- 
fied that  he  killed  the  said  Cunningham  by  shooting  him 
in  self-defense;  that  while  he  and  Cunningham  were 
sleeping  together  in  the  same  room,  Cunningham  woke 
him  up  and  tried  to  borrow  money  from  him,  and  upon 
his  refusing  to  lend  it  to  him,  the  deceased  became  in- 
furiated, and  started  towards  him  with  a  drawn  knife, 
and  that  he  then  fired  once  upon  Cunningham,  which 
shot  killed  him. 
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The  bill  of  exceptions  recites  that  during  the  exami- 
nation of  the  State's  witnesses,  **For  the  purpose  of  lay- 
ing a  predicate  for  the  introduction  of  the  evidence  of 
Thomas  Davis,  an  absent  witness  and  who  was  exam- 
ined as  a  witness  on  a  former  trial  of  this  case,  the 
State  introduced  S.  G.  Grimmett.  who  testified  that  he 
knew  Thomas  Davis,  and  lived  in  the  same  section  of 
the  county  where  Davis  lived;  that  he  learned  Davis 
had  left  the  State,  and  had  not  seen  him  since  one  night 
last  Spring;  that  Davis  called  at  his  house  in  the  night 
last  Spring,  and  executed  a  deed  of  conveyance  to  his 
homestead,  and  said  that  he  was  going  to  start  the 
next  day  to  Arkansas;  that  he  feared  he  would  be 
mobbed,  and  was  going  to  leave  and  would  start  the  next 
day.  Upon  this  testimony  the  State  offered  the  testi- 
mony of  said  Davis  given  on  the  former  trial  of  this 
case."  To  the  introduction  in  evidence  of  what  Davis 
testified  on  the  former  trial,  the  defendant  objected 
upon  the  grounds  that  no  sufficient  predicate  had  been 
laid  for  the  introduction  of  secondary  evidence  of  such 
testimony,  and  that  the  statements  made  by  the  wit- 
ness Grimmett  were  not  legal  or  sufficient  evidence  for 
sncli  a  purpose.  The  court  overruled  the  objection, 
allowed  the  introduction  of  the  secondary  evidence, 
and  the  defendant  duly  excepted.  Later  on  in  the 
progress  of  the  trial,  it  was  shown  without  conflict  that 
said  witness,  Thomas  Davis,  had  left  the  State  about 
the  time  testified  to  by  said  witness,  Grimmett,  and 
that  he  was  then  in  the  State  of  Arkansas. 

Upon  the  introduction  of  all  the  evidence,  the  defen- 
dant requested  the  court  to  give  to  the  jury  the  following 
written  charges,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (1.)  "If  W.  D. 
Cunningham  made  an  attack  upon  Joel  T.  Dennis  witli 
aknife  under  such  circumstances  as  to  make  Dennis  rea- 
sonably believe  he  w  as  in  danger  of  his  life,  or  of  serious 
hodily  harm,  and  that  he,  Dennis,  was  reasonably  free 
from  fault  in  bringing  on  the  difficult}-  or  danger,  and 
in  that  situation,  he  fired  the  fatal  shot,  then  the  jury 
should  acquit  the  defendant."  (2.)  "If  W.  D.  Cunning- 
ham made  an  attack  upon  Joel  T.  Dennis  with  a  knife 
under  such  circumstances  as  to  make  Dennis  reasona- 
hly  believe  he  was  in  danger  of  his  life,   or  of   serious 
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bodily  harm,  and  that  he,  Dennis,  was  reasonably  free 
from  fault  in  bringing  on  such  diftieulty  or  danger,  and 
there  was  no  other  reasonable  mode  of  escape  from  such 
danger,  and  in  that  situation  he  fired  the  fatal  shot, 
then  the  jury  should  acquit  the  defendant.  If  the  jury 
have  a  reasonable  doubt  about  the  homicide  having  been 
committed  in  that  way  and  under  such  circumstances, 
the  jury  should  acquit."  (3.)  "The  fact,  if  it  be  a  fact, 
that  after  the  homicide  the  defendant  put  the  body  of 
the  deceased  in  the  river,  this  is  a  circumstance  which 
the  jury  may  consider  in  connection  with  the  other  evi- 
dence in  the  case,  and  arriving  at  a  conclusion,  but' the 
defendant  is  not  indicted  for  putting  the  body  in  the 
river,  and  can  not  be  punished  for  that."  (4.)  "There 
is  no  evidence  in  this  case  that  Dennis  provoked  or  en- 
couraged a  difficulty  with  Cunningham."  (5.)  "It  is 
the  duty  of  the  jury  to  consider  the  evidence  tending  to 
show  a  justifying  motive  in  connection  with  the  other 
evidence  in  the  case,  and  if  they  are  in  reasonable  doubt 
of  his  guilt,  they  should  acquit  him."  (6.)  "The  de- 
fendant is  not  indicted  for  putting  the  body  in  the  river, 
and  he  can  not  be  punished  for  that  act."  "(7.)  "In  this 
case,  there  is  no  presumption  of  malice  from  the  use  of 
a  deadly  weapon."  (8.)  "The  enforcement  of  the  law 
demands  the  acquittal  of  the  accused,  unless  his  guilt 
is  shown  by  that  full  measure  of  proof  which  the  law 
requires.  It  would  be  a  legal  wrong  to  convict  a  man 
whose  guilt  is  in  doubt.  The  demands  of  society  and 
the  good  of  the  country  do  not  require  nor  sanction  the 
conviction  of  a  man  Avhose  guilt  is  not  proven  to  a 
moral  certainty."  (9.)  "The  defendant  is  a  competent 
witness  in  his  own  behalf,  and  it  is  your  duty  to  give  it 
such  weight  as  you  think  it  is  entitled,  in  connection 
Avith  all  the  evidence,  if  any,  which  tends  to  corroborate 
his  statement."  (10.)  "In  all  cases,  and  especially  in 
cases  depending  on  circumstantial  evidence,  an  inquiry 
into  the  motives  actuating  the  accused  is  always  impor- 
tant, because  human  experience  shows  that  men  do  not 
commit  crimes  without  a  motive  therefor."  (11.) 
"Where  a  murder  is  charged,  and  the  evidence  is  wholly 
circumstantial,  then  it  is  peculiarly  proper  to  look  into 
I  he  motive,  and  in  all  cases  you  Avill  naturally  seek  for 
the  motive,  and  where  the  proof  is  circumstantial,  and 
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there  be  doubt  about  the  circumstances,  then  it  becomes 
important  to  examine  into  the  motive."  (12.)  "The 
legal  presumption  of  innocence  is  to  be  regarded  by  the 
jury  in  every  case  as  a  matter  of  evidence  to  the  benefit 
of  which  the  defendant  is  entitled.  And  where  the 
charge  is  sought  to  be  proved  by  circumstantial  evi- 
dence, the  proof  must  not  only  be  consistent  with  the 
guilt  of  the  accused,  but  inconsistent  with  any  other 
rational  conclusion."  (13.)  "The  court  charges  the 
jury  that  the  State  is  bound  to .  prove  every  material 
fact  necessary  to  constitute  the  guilt  of  the  defendant 
fully,  clearly,  conclusively,  satisfactorily,  and  to  a 
moral  certaintj^;  and  if  on  the  whole  evidence  adduced 
the  jury  can  not  say  that  they  have  an  abiding  convic- 
tion to  a  moral  certainty  of  the  guilt  of  the  defendant, 
the  jury  are  bound  to  give  him  the  benefit  of  that  doubt 
and  acquit  him." 

Xo  counsel  marked  as  appearing  for  appellant. 

WiLiJAM  C.  FiTTS^  Attorney-General,  J.  E.  Brown 
and  Henry  Fitts,  for  the  State. — There  was  a  sufficient 
predicate  laid  for  the  introduction  in  evidence  as  to 
what  was  the  testimony  of  the  absent  witness,  Davis. 
Burton  v.  State,  107  Ala.  72.  If  there  was  any  error 
in  the  admission  of  this  testimony,  it  was  error  without 
injury,  as  it  was  shown  in  the  further  progress  of  the 
trial  that  said  witness  was  absent  in  another  State. 
Lowe  V.  Sate,  86  Ala.  4T;  Perry  v.  State,  87  Ala.  30; 
Ijowery  v.  State,  98  Ala.  45;  Burton  v.  State,  107 
-Ua.  68. 

The  first  and  second  charges  requested  by  the  defend- 
dant  were  erroneous  and  properly  refused,  in  that  they 
do  not  sufficiently  show  that  defendant  should  have 
been  free  from  fault  in  bringing  on  the  difficulty. 
Crawford  v.  State,  112  Ala.  28;  McQueen  v.  State,  103 
Ala.  17;  Johnson  v.  State,  102  Ala.  19. 

Charge  5  is  clearly  argumentative  in  singling  out  the 
evidence  as  to  justifying  motive,  and  giving  it  a  promi- 
nence over  and  above  the  remaining  evidence ;  and  seeks 
to  have  the  reasonable  doubt  proposition  carry  through 
a  mere  argument,  announcing  no  legal  principle. — Srii- 
derv.  Burks,  84  Ala.  56;  Hussey  t\  State,  86  Ala.  34. 
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Charge  7  was  properly  refused  under  the  evidence  in 
tids  ease. — Compton  v.  Utate,  110  Ala.  35;  Honisby  t\ 
^tate,  94  Ala.  60;  Hadley  v.  State,  55  Ala.  37;  Mitchell 
V,  State,  60  Ala.  28. 

The  other  charges  refused  to  the  defendant  were  er- 
roneous.— Cooper  V.  State,  88  Ala.  107;  Shelby  v.  State, 
U7  Ala.  87;  Green  v.  State,  97  Ala.  59;  Jones  v.  State, 

79  Ala.  25;  Dennis  v.  State,  112  Ala.  68;  White  v.  State, 
111  Ala.  97;  Ward  v.  State,  78  Ala.  447;  Garlick  v.  State, 
19  Ala.  2QQ;  Crawford  i\  State,  112  Ala.  26;  Hurd  v. 
State,  94  Ala.  101. 

COLEMAN,  J. — The  defendant  was  convicted  of 
m.^nslaughter  in  the  first  degree.  During  the  progress 
of  the  trial  the  defendant  reserved  an  exception  to  the 
admission  of  certain  evidence,  and  also  exceptions  to 
the  refusal  of  the  court  to  give  certain  charges  to  the 
jury.  We  are  of  opinion  that  the  predicate  for  the  ad- 
mission of  evidence  of  what  an  absent  witness  testified 
to  on  a  former  trial  was  insufficient,  but  this  error  was 
fully  remedied  by  subsequent  testimony. 

The  first  and  second  charges  refused  were  objection- 
able, in  that  they  demanded  an  acquittal  if  the  defen- 
dant was  reasonably  free  from  fault  in  bringing  on  the 
difficulty.  Similar  charges  have  been  condemned. — 
11  obnes  V.  State,  100  Ala.  84;  Crawford  v.  State,  112 
Ala.  1,  28,  authorities  cited. 

Charge  3  is  argumentative  and  misleading,  if  not 
wliolly  abstract,  and  properly  refused. 

(Charge  4  was  misleading.  It  entirely  ignores  that 
phase  of  the  evidence  which  tended  to  show  that  de- 
ceased was  killed  while  lying  in  bed  unconscious  of  his 
danger.     We  will  consider  charge  5,  refused,  later  on. 

Charge  6  is  subject  to  the  same  objection  as  charge  3. 
In  addition,  whatever  benefit  the  defendant  might  have 
received  from  the  giving  of  this  charge  was  embodied  in 
charge  12,  which  was  given. 

Charge  7  was  properly  refused.  There  was  evidence 
tliat  defendant  killed  deceased  while  the  latter  was  ly- 
ing in  bed,  unc<)us<'ious  of  d(*fendant's  purpose. 

Charge  8  is  a  mere  argument;  and  there  may  be  some 
doubt  of  a  man's  guilt  not  amounting  to  a  reasonable 
doubt. 
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Charge  9  is  objectionable  upon  several  grounds,  the 
chief  of  which  is,  that  it  requires  the  jury  to  weigh  it, 
in  connection  with  all  the  testimony  which  tends  to 
corroborate  it,  instead  of  with  all  the  evidence. 

The  evidence  in  the  case  is  not  wholly  circumstantial. 
The  corpus  delicti  was  clearly  established,  and  defen- 
dant's confession  betrayed  the  guilty  agent.  If  cred- 
ited by  the  jury  beyond  a  reasonable  doubt,  they  alone 
were  suflScient  to  require  a  conviction.  The  circum- 
stances were  additional  proof  of  his  guilt.  Charges 
HI,  11  and  12  were  properly  refused  on  these  grounds, 
besides  being  infirm  in  other  respects. 

Charge  13  was  calculated  to  impress  the  jury  with 
Wie  belief  that  they  must  be  satisfied  beyond  all  doubt 
of  the  defendant's  guilt,  before  they  could  convict.  In 
fbe  case  of  Torrcy  v.  Burncy,  113  Ala.  496,  504,  we  had 
occasion  to  consider  the  word  "satisfy"  when  used 
alone  in  a  charge  to  the  jury,  and  held  that  it  exacted 
too  high  a  degree  of  proof. 

We  can  find  no  fault  in  charge  number  5,  the  refusal 
to  give  which  must  reverse  the  case,  unless  the  judg- 
ment is  affirmed  by  virtue  of  section  4333  of  the  Crim- 
inal Code  of  1896,  which  enacts  that  "the  judgment  of 
conviction  must  not  be  reversed,  because  of  error  in  the 
record,  when  the  court  is  satisfied  that  no  injury  re- 
sulted therefrom."  We  are  of  opinion  the  proper  con- 
struction of  this  section  of  the  Code  is,  that  the  court 
nuist  be  satisfied  that  the  verdict  of  the  jury  would  not 
have  been  different  if  the  charge  had  been  given.  We 
cannot  say  in  this  case,  that  if  charge  5  had  been  given, 
the  verdict  of  the  jury  Avould  have  been  the  same.  It 
ajiserts  a  correct  proposition  of  law,  and  there  was  re- 
versible error  in  its  refusal. 
Reversed  and  remanded. 


Terry  v.  The  State. 

Indict  merit  for  Murder. 

1.  Evidence;   competency   of   witness   to   testify   as   to  identity  of 
tracks. — In  a  criminal  case,  where  the  evidence  is  clrcumstan- 
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tial,  and  where,  as  proof  tending  to  show  defendant's  guilt, 
the  State  introduced  evidence  of  a  track  leading  from  the 
scene  of  the  crime,  which  it  contended  was  defendant's  track, 
it  is  not  competent  for  a  witness  who  had  measured  such 
track  and  had  also  measured  the  track  made  by  the  defen- 
,  dant,  to  testify  that  the  tracks  in  question  were  the  same  as 

those  made  by  the  defendant;  but  such  witness  should  state 
the  facts  tending  to  show  identification,  including  the  identity 
in  measurements,  and  it  is  for  the  jury  to  determine  whether 
or  not  the  tracks  in  question  were  made  by  the  defendant. 

2.  Same;    when   adntiasion   of  irrelevant   evidence   not  reversible 

error. — The  admission  of  irrelevant  evidence  in  a  criminal 
case,  against  the  objection  of  the  defendant  is  not  a  reversible 
error,  when  it  affirmatively  appears  that  no  injury  resulted 
to  the  defendant  from  the  introduction  of  such  evidence, 
(Code  of  1896,  §4333). 

3.  Homicide;    admissible    evidence. — On    a    trial  under  an  indict- 

ment for  murder,  where  the  evidence  is  circumstantial,  and 
where  the  witness  who  was  the  first  to  see  the  body  of  the 
deceased  after  death,  testified  that  her  skull  was  broken  and 
her  throat  was  purple,  it  is  competent  for  such  witness  to 
further  testify  whether  or  not  there  were  any  other  bruises 
on  or  about  the  body  of  the  deceased;  it  being  proper  to  bring 
out  all  the  evidence  as  to  the  condition  of  the  deceased 
when  found. 

4.  Evidence  of  character. — A  witness  who  has  testified    as   to   the 

gooa  character  of  the  defendant  in  a  criminal  case,  may 
further  testify,  in  answer  to  questions  on  cross  examination, 
that  he  had  heard  of  the  defendant  having  committed  other 
specified  crimes;  sucli  testimony  being  competent  for  the  pur- 
pose of  testing  the  credibility  of  the  witness,  but  not  as 
affecting  the  character  of  the  defendant. 

5.  Homicide;  relevancy  of  evidence. — On  a  trial  under  an  indict- 

ment for  murder,  where  the  defendant  as  a  witness  in  his 
own  behalf  testified  as  to  what  he  did  and  his  whereabouts 
on  the  night  of  the  murder,  it  is  competent  for  the  State  to 
show,  on  cross  examination  of  the  defendant,  what  he  did  that 
night,  if  anything  unusual,  as  bearing  upon  his  guilt  or  inno- 
cence; and  questions  eliciting  such  testimony  are  permissible. 

6.  Same;    indictment;    variance. — Where  an   indictment  charging 

murder,  alleges  that  the  deceased  was  killed  by  being  struck 
with  some  weapon  to  the  grand  jury  unknown,  there  is  no 
fatal  variance  between  such  allegation  in  the  indictment  and 
the  proof,  and  such  indictment  will  support  a  conviction,  un- 
less it  be  shown  that  the  fact  alleged  to  be  unknown,  was, 
in  truth,  known  to  the  grand  jury.    The  burden  of  making 
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this  proof  is  upon  the  defendant,  and  it  is  not  enough  that 
the  fact  alleged  to  be  unknown  to  the  grand  jury  should  be 
proved  and  made  known  to  the  petit  jury,  or  that  by  proper 
diligence  the  grand  jury  could  have  learned  such  fact. 
7.  Same;  same;  same, — Where  an  indictment  charging  murder 
alleges  the  deceased's  name  to  be  "Mary  Thomas"  and  it  is 
shown  by  the  evidence  that  her  name  was  "Mary  Van 
Thomas/'  but  she  was  known  and  called  by  the  name  of  "Van 
Thomas,"  there  is  no  fatal  variance  between  the  allegationa 
and  the  proof  entitling  the  defendant  to  an  acquittal. 

-Vppeal  from  the  Circuit  Court  of  Geneva.  ^    ] 

Tried  before  the  Hon.  J.  W.  Foster. 
The  appellant  in  this  case  was  indicted,  tried  and 
convicted  of  murder  in  the  first  degree  and  sentenced 
to  be  hanged.  The  facts  pertaining  to  the  rulings  of 
tlie  court  upon  the  evidence  are  sufficiently  set  forth  in 
the  opinion. 

The  court  in  its  general  charge,  among  other  things, 
instructed  the  jury  as  follows :  "If  the  jury  had  proof 
of  and  knew  the  weapon  employed  whereby  the  deceased 
was  killed,  then  it  was  necessary  to  a  valid  indictment 
that  such  weapon  be  named  therein;  but  if  the  weapon 
was  unknown  to  the  grand  jury  such  averment  was  suf- 
deient,  even  if  it  could  have  been  ascertained  by  reason- 
^ible  diligence."  To  this  portion  of  the  court's  general 
charge  the  defendant  duly  excepted,  and  also  separately 
excepted  to  the  court's  refusal  to  give  each  of  the  follow- 
ing written  charges  requested  by  him:  (1.)  "In  this 
case,  unless  the  jury  shall  believe  from  the  evidence  be- 
jond  a  reasonable  doubt  that  JIary  Thomas,  the  de- 
ceased, was  killed;  that  she  was  killed  by  striking  her 
with  a  weapon;  that  the  weapon  was  to  the  grand  jury 
unknown;  and  that  defendant  did  the  killing,  and  with 
malice  aforethought,  the  defendant  must  be  acquitted; 
and  in  determining  whether  the  grand  jury  knew 
the  weapon  with  which  the  killing  was  done,  if 
it  was  done  with  a  weapon,  they  may  look  to 
the  facts,  if  they  be  facts,  that  there  was  tes- 
timony before  the  grand  jury  that  she  was  found 
dead  in  a  room  with  a  gash  or  bruise  on  her  head,  and 
that  a  chair  was  found  in  the  same  room  with  blood  on 
the  post  and  rounds,  and  a  strand  of  hair  also  on  it, 
together  with  all  the  other  evidence  in  the  case;  and  if 
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from  the  whole  evidence  they  fail  to  believe  beyond  a 
rasonable  doubt  that  the  grand  jury  did  not  know  with 
what  weapon  she  was  killed,  then  the  verdict  must  be 
for  the  defendant/'  (2.)  "If  the  jury  believe  the  evi- 
dence, they  must  acquit  the  defendant."  (3.)  "In  this 
case  the  indictment  charges  that  defendant  killed  Mary 
Thomas  by  striking  her  w  ith  some  weapon  to  the  grand 
jury  unknown,  and  if  she  was  killed  by  a  blow  with  a 
chair,  and  if  there  was  before  the  grand  jury  evidence 
which  informed  them  that  she  was  killed  by  a  blow  wntli 
a  chair,  then  the  verdict  must  be  for  the  defendant." 
(4.)  "If  the  jury  believe  from  the  evidence  that  the  de- 
ceased, Mrs.  Thomas,  was  known  or  called  by  the  name 
'Van  Thomas,'  and  that  she  was  not  known  or  called  by 
the  name  ^^lary  Thomas,'  and  that  no  person  known  and 
called  by  the  name  *^Iary  Thomas'  has  been  killed  by 
the  defendant,  then  the  defendant  must  be  acquitted." 
(5.)  "The  indictment  charges  the  killing  of  ^Mary 
Thomas,'  and  tlie  name  of  the  person  alleged  to  have 
been  killed  is  material  and  must  be  proven  as  alleged; 
and  if  the  jury  shall  fail  to  believe,  from  the  evidence, 
llmt  a  person  named  and  known  and  called  by  the  name 
of  'ilary  Thomas'  lias  been  killed  by  the  defendant,  then 
defendant  must  be  acquitted." 

SoLLiE  &  Ktkkland,  for  ajipellant. — Witness  Tread- 
way  should  not  have  been  permitted  to  testify  that  the 
track  ]\v  saw  defendant  nuike  and  measure  was  the  same 
as  another  track  he  measured,  but  did  not  see  defendant 
make. — Hoih/c  r.  State,  1)7  Ala.  37;  Busby  v.  State,  77 
Ala.  (>r>;  Rifry  r.  State,  88  Ala.  193;  Young  v.  State, 
(IS  Ala.  5G9. 

The  court  should  have  given  the  charges  asked  by 
defendant  to  the  effect  that  if  the  jury  should  believe 
from  the  evidence  that  ^Irs.  Thomas  was  killed  by  a 
I)l()w  with  a  chair  and  the  grand  jury  were  informed  of 
that  fact,  the  defendant  should  be  acquitted. — Duvall 
r.  State,  {\:i  Ala.  12;  Hill  r.  State,  78  Ala.  1;  Wells  v. 
State,  SS  Ala.  239;  Cordon  r.  State,  89  Ala.  130;  Reese 
r.  State,  90  Ala.  (>24;  Winter  r.  State,  lb.  637;  O'Brien 
r.  State,  91  Ala.  25. 

William  C.  Fitts,  Attorney-General,  and  Henry 
FiTTS,  for  the  State. — A  witness  who  has  testified  in 
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chief  to  the  good  character  of  the  defendant  may  be 
asked  on  cross  examination,  whether  or  not  he  has 
heard  of  certain  offenses,  specifying  them,  charged 
against  the  defendant  before  the  beginning  of  the  then 
pending  prosecution. — Smith  v.  State^  103  Ala.  70; 
Thompson  v.  State,  100  Ala.  70;  Holmes  v.  State,  88 
Ala.  2G;  Moulton  v.  State,  88  Ala.  116. 

On  cross  examination  of  the  defendant  the  solicitor 
asked  him :  "How  long  had  you  been  sleeping  with 
Major?''  This  question  is  well  within  the  extended 
limits  given  to  cross  examination,  and  it  affirmatively 
appears  from  the  record  that  the  defense  was  not  pre- 
judiced thereby,  but  on  the  contrary  the  answer  tended 
to  establish  the  existence  of  a  habit  upon  the  defen- 
dant's part  of  doing  generally  what  he  stated  that  he 
>yas  doing  that  night.  Its  effect  was  beneficial  rather 
than  prejudicial  to  the  defendant.  Ilence,  if  error  at 
all,  it  is  not  ground  for  reversal. — Thompson  v.  State, 
100Ala.71;Pc/T?/  v.  State,  91  Ala.  83;  Vaiighan  v.  State, 
83  Ala.  55;  Williams  v.  State,  83  Ala.  16;  Marks  i\ 
^tdtc,  87  Ala.  99. 

There  was  no  error  in  the  court's  refusal  to  give  the 
first  and  third  charges  requested  by  the  defendant. — 
Ditvall  V.  State,  63  Ala.  18;  Jones  v.  State,  90  Ala.  638; 
^Vhik  r.  People,  32  N.  Y.  465;  Xoakes  v.  People,  25  N. 
Y.  380. 

There  was  no  fatal  variance  between  the  allegations 
of  the  indictment  and  the  proof  as  to  the  name  of  the 
deceased;  and,  therefore,  the  fourth  and  fifth  charges 
were  properlv  refused. — ^yells  v.  State,  88  Ala.  240; 
Miller  i\  State,  54  Ala.  155;  Diivall  v.  State,  63  Ala.  12. 

HARAI^SON,  J. — Xo  witness  was  examined  by  the 
State  who  testified  to  seeing  the  commission  of  the  hom- 
icide. The  evidence  against  defendant  relied  on  by 
the  State,  to  show  that  he  was  the  guilty  agent,  is  cir- 
cumstantial. As  proof  tending  to  show  his  guilt,  the 
State  introduced  evidence  of  a  track  leading  from  the 
J^ene  of  the  homicide,  which  it  claims  was  defendant's 
track.  Defendant  did  not  deny  that  he  went  to  and 
from  the  house,  and  told  the  way  he  went  and  the  way 
he  departed. 
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Treadwaj',  for  the  State,  swore  to  the  trace  of  the 
track  from  the  house  where  the  homicide  occurred  to 
the  house  of  defendant.  He  then  testified:  **I  saw 
Major  (the  defendant)  make  a  track  and  measured  the 
track  tliat  he  made.  The  track  I  saw  Major  make, 
which  I  measured,  was  made  by  him  on  the  morning 
that  he  was  arrested,  and  while  on  the  way  from  his 
house  to  the  house  of  Thomas,  (the  husband  of  de- 
ceased). I  also  measured  the  tracks  hereinbefore  re- 
ferred to,  whidi  I  had  traced  that  same  morning — 
the  morning  of  the  killing — from  the  Thomas  place  to 
the  ilajor  Terry  place.'' 

The  solicitor  then  asked  the  witness:  ''Was  the 
track  you  saw  Major  make  and  measured,  and  the 
track  you  measured  going  to  and  coming  from  Thomas' 
house,  the  same?"  To  this  question  the  defendant  ob- 
je(*ted  on  grounds  in  substance  that  it  was  not  compe- 
tent for  the  witness  to  testify  as  his  conclusion  or  opin- 
ion that  the  tracks  were  the  same,  or  made  bj-  the  same 
person.  The  question  is  not  new,  but  well  settled  in 
this  court,  that  the  witness  should  not  have  been  al- 
lowed to  testify  to  the  identity  of  the  tracks.  It  was 
competent  for  him  to  testify  that  he  measured  the 
tracks  coming  and  going  from  the  place  of  the  homi- 
cide, and  compared  them  with  the  track  made  by  de- 
fendant the  next  day,  and  they  corresponded  in  given 
particulars;  but,  it  was  not  competent  for  him  to  say 
that  the  two  were  the  same,  nor  to  give  his  opinion  on 
the  subject  at  all.  He  should  have  stated  the  facts  of 
identification,  and  it  was  for  the  jury  to  find,  from  all 
the  facts  deposed  to,  whether  they  were  defendant's 
tracks  or  not. — Hodge  r.  The  Utatc,  97  Ala.  37;  Riley 
V,  The  State,  88  Ala.  193;  Gilmore  v.  The  State,  99  Ala. 
154;  James  V.  The  State,  104  Ala.  20.  In  the  first  of 
the  two  cases  last  cited  (Gilniore's  Case),  the  decision 
on  the  point  at  issue  is  correct  on  the  facts  of  that  case. 
The  witness  there  testified,  that  the  two  tracks,  about 
which  he  was  testifying,  corresponded  in  length  and 
breadth,  and  there  were  no  peculiarities  about  any  of 
the  tracks.  This  court  decided  that  this  was  compe- 
tent evidence  to  go  to  the  jury  on  the  subject  of  iden- 
tification. The  third  head-note  is  not  a  correct  state- 
ment of  the  point  decided,  in  so  far  as  it  is  there  stated. 
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that  "a  witness  may  testify  that  he  measured  the  two 
sets  of  tracks  and  they  were  the  same.''  This  is  an  in- 
advertent statement  of  the  principle  actually  decided 
in  the  case,  and  is  misleading.  In  the  last  case  above 
referred  to  (James*  Case)^  the  court  allowed  the  wit- 
ness to  describe  the  physical  peculiarities  of  the  tracks 
of  defendants,  which  he  had  frequently  seen,  and  of 
the  tracks  at  the  scene  of  the  crime,  which  the  witness 
did  and  nothing  more,  and  to  this  the  defendants  ob- 
jected. This  court  on  appeal,  verj^  properly  held  that 
the  ruling  of  the  court  below  was  not  erroneous.  But, 
in  the  opinion  this  further  expression  was  indulged : 
"We  think  in  cases  of  this  kind,  where  many,  and  often 
indescribable  peculiarities  and  characteristics  are  to 
he  considered  in  ascertaining  the  identity  of  a  thing,  a 
witness  who  saw  these  peculiarities,  and  had  the  means 
of  forming  a  correct  conclusion,  may  testify  to  the  iden- 
tity, as  a  collective  fact.''  The  expression  here  quoted 
is  an  incorrect  statement  of  a  principle  as  applicable 
to  the  question  in  hand,  not  in  accord  with  our  previous 
decisions;  and  while  the  question  before  the  court  was 
properly  decided,  on  the  facts  of  the  case,  we  have  re- 
^Wed  to  the  above  expression  in  order  to  correct  it  and 
remove  its  misleading  effect. 

2.  The  State  examined  Vennie  Thomas,  a  daughter 
of  deceased.  She  testified  generally  to  the  facts  of  de- 
fendant's presence  at  her  father's  house  the  evening  her 
mother  was  killed.  Oh  the  re-direct  examination  of 
^his  witness  by  the  State,  she  testified  that  the  defen- 
dant asked  her  in  the  morning  of  Tuesday, — the  day 
her  mother  was  killed, — where  her  father  was,  and  she 
replied  that  he  was  on  the  railroad;  that  he  asked  her 
if  her  mother  was  going  to  the  railroad,  and  she  re- 
plied she  was,  and  defendant  said,  *^I  bet  she  don't;'' 
that  witness  was  in  the  kitchen  when  he  was  talking  to 
her,  and  her  mother  was  not  there  at  the  time,  but  was 
about  three-fourths  of  a  mile  away.  The  solicitor  then 
asked  her  what  Major  did,  and  she  replied  "that  he  went 
to  the  box  and  got  something  to  eat."  The  defendant 
separately  objected  to  the  question  and  answer,  on  the 
ground  that  the  question  called  for  immaterial,  irrele- 
vant evidence,  and  that  the  answer  was  immaterial, 
illegal  and  irrelevant.     The  objections  were  overruled. 
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From  aught  appearing  in  the  case,  it  was  certainly  irrel- 
evant, and  foreign  to  the  issue,  that  defendant  went  to 
a  box  in  fhe  house  and  got  something  to  eat.  He  did  it 
openly,  and  the  fact  did  not  tend  to  show  that  he  com- 
mitted the  homicide.  Relations  between  him  and  the 
deceased  and  her  family  were  shown  to  have  been 
friendly.  The  admission  of  illegal  or  irrelevant  evi- 
dence in  a  criminal  case,  against  the  objection  of  de- 
fendant, as  we  have  heretofore  held,  is  a  reversible 
error,  unless  it  aflBrmatively  appears  that  no  injury 
resulted  therefrom. — FonviUe  v.  The  State^  91  Ala.  39; 
Maxtvdl  V.  The  State,  89  Ala.  150. 

We  are  satisfied  that  no  injury  resulted  to  the  de- 
fendant from  the  introduction  of  this  evidence,  and 
would  not  reverse  on  account  of  its  admission. — ^Code, 
1896,  §4333.  It  is  far  better,  however,  not  to  allow 
irrelevant  and  immaterial  evidence  to  be  introduced  on 
such  trials. 

3.  Mrs.  Grumpier,  for  the  State,  who  was  among  the 
first  to  arrive  and  see  the  body  of  deceased  after  death, 
testified  that  her  skull  was  broken  and  her  throat  was 
purple.  The  solicitor  asked  her,  against  objection  of 
defendant,  if  there  were  any  other  bruises  on  or  about 
her,  and  the  court  allowed  her  to  answer  that  she  was 
so  badly  burned  she  could  not  tell  whether  there  were 
any  other  bruises  on  her  or  not.  In  4his,  even  if  the 
witness  had  been  able  to  answer  the  question,  there  was 
no  error.  It  was  entirely  competent  and  proper,  to 
bring  out  all  evidence  as  to  the  condition  of  deceased 
when  found. 

4.  The  defendant  introduced  a  number  of  witnesses 
to  prove  his  good  character,  and  one  of  them  on  the 
cross  by  the  State  was  allowed,  against  the  defendant's 
general  objection,  to  testify,  that  he  had  heard  of  his 
having  stolen  some  hogs.  In  this  there  was  no  error. — 
Smith  r.  The  State.  103  Ala.  57;  Thompson  v.  The  State, 
100  Ala.  70. 

5.  The  defendant's  own  evidence  tended  to  show, 
that  on  his  return  to  his  own  house  from  the  Thomas 
house,  the  night  of  the  homicide,  he  went  to  bed  with 
his  son  Major,  who  had  already  retired.  He  was  asked 
by  the  solicitor  how  long  he  had  been  sleeping  with 
Major.     The  defendant  interposed  a  general  objection 
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to  fhis  question,  which  was  overruled,  and  he  replied 
that  he  had  been  sleeping  with  him  "a  right  smart 
while/'  In  this  we  discover,  certainly,  no  reversible 
error.  It  was  competent  for  the  State  to  show  what  he 
did  that  night,  if  anything  unusual,  as  bearing  on  his 
goilt  or  innocence.  The  answer,  however,  was  in  one 
respect  favorable  to  him,  as  tending  to  show  no  unusual 
conduct  on  his  part,  and  the  objection  to  the  question, 
being  general,  defendant  has  no  right  to  complain. 

6.  The  indictment  charged  that  the  defendant  un- 
lawfully and  with  malice  aforethought  killed  Mary 
Thomas  by  striking  her  with  some  weapon  to  the  grand 
jury  unknown,  etc. 

The  rule  in  reference  to  the  averment  in  an  indict- 
ment that  a  fact  is  unknown,  as  declared  in  this  State, 
is,  that  such  an  indictment  will  support  a  conviction 
unless  it  be  shown  that  such  fact  was  known  to  the 
grand  jury.  It  is  not  enough  that  the  fact  be  proved 
and  made  known  to  the  petit  jury,  or  that  by  proper  dil- 
igence the  grand  jury  could  have  learned  the  fact.  It 
is  a  question  of  variance  between  the  averments  and  the 
proof,  and  hence  the  proper  inquiry  is  not  whether  the 
grand  jury  employed  proper  diligence  or  not.  It  was 
their  duty  to  do  so,  and  the  law  will  presume  they  dis- 
charged this  duty,  and  the  inquirj^  is,  did  they  falsely 
afi&rm  a  fact  as  unknown  when  it  was  known. — Duval 
r.  Pelham,  63  Ala.  12.  The  defendant  may  escape  con- 
viction by  proving  on  the  trial  the  falsity  of  the  aver- 
ment. The  burden  is  on  him  to  make  this  proof. — Win' 
ter  i\  The  State,  90  Ala.  637. 

Charges  1  and  2  requested  by  defendant  and  refused, 
invade  the  principle  above  announced  and  were  prop- 
erly refused.  Said  charge  1,  moreover,  was  argument- 
ative, confused,  and  generally  erroneous.  That  portion 
of  the  general  charge  given  by  the  court  on  this  subject, 
and  excepted  to,  was  free  from  error. 

7.  The  deceased,  as  the  evidence  tends  without  con- 
flict to  show,  was  named  Mary  Van  Thomas,  but  was 
known  and  called  by  the  name  of  Van  Thomas.  The  in- 
dictment alleges  her  name  as  Mary.  It  was  unneces- 
sary to  aver  her  middle  name,  and  if  her  name  was 
Mary  Van,  and  she  was  known  and  called  Van,  this  con- 
stituted no  variance  between  the  allegations  and  proof, 
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entitling  defendant  to  an  acquittal.     The  4tli  and  5th 
charges  were  properly  refused. 
Reversed  and  remanded. 


Slither  V.  The  State. 

Indictment  for  Seduction. 

1.  Seduction;    when   evidence  corroborative    of    prosecutrix   suffi- 

cient.— Undec  the  statute  defining  the  offense  of  seduction,  and 
which  provides  that  a  conviction  can  not  be  had  thereunder 
on  the  "uncorroborated  testimony  of  the  woman  upon  whom 
the  seduction  is  charged,  (Code  of  1896,  §5503;  Code  of  1886, 
S  4015).  the  evidence  corroborative  of  the  testimony  of  a 
prosecutrix  is  suflttcient  to  authorize  a  conviction,  if  it  extends 
to  a  material  fact  and  satisfies  the  jury  that  the  woman  is 
worthy  of  credit. 

2.  Same;   chastity  of   proef.cutrix;    burden   of  proof. — Under   the 

statute  defining  seduction  (Code  of  1896,  §  5503)  the  chastity 
of  the  prosecutrix  at  the  time  of  the  alleged  seduction  is  an 
essential  ingredient  of  the  offense,  and  is  to  be  presumed  in 
the  absence  of  evidence  to  the  contrary,  and  the  burden  of 
proving  unchastity  is  upon  the  defendant,  but  when  there 
is  introduced  evidence  tending  to  prove  unchastity  of  the 
woman,  reasonable  doubt  of  her  chastity  is  as  fatal  to  a 
conviction  as  is  the  existence  of  such  doubt  in  reference  to 
any  other  material  fact. 

3.  Same;  same. — On    a    trial    under    an  indictment  for  seduction. 

evidence  as  to  the  reputation  or  character  of  the  prosecutrix 
as  to  unchastity  prior  to  the  time  of  the  alleged  seduction, 
is  inadmissible;  the  inquiry  in  such  a  case  being  as  to  the 
actual  chastity  or  unchastity  of  the  woman  at  the  time  of 
the  commission  of  the  alleged  offense. 

4.  Same;    evidence    of    defendant    having    given  presents  to  pros- 

ecutrix admissible — On  a  trial  under  an  indictment  for  seduc- 
tion, where  there  was  evidence  that  the  commission  of  the 
offense  was  procured  under  a  promise  of  marriage,  the  fact 
that  during  the  period  of  the  engagement  of  marriage  be- 
tween the  defendant  and  prosecutrix,  and  before  the  time  of 
the  establishment  of  the  illicit  relation,  the  defendant  made 
valuable  presents  to  the  prosecutrix,  is  admissible  in  evi- 
dence. 
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5.  Same;  admissihility  in  evidence  of  the  declarations  of    the    de 

fendant. — In  such  a  case,  the  declarations  of  the  defendant 
as  made  to  a  witness  that  the  prosecutrix  was  a  nice  girl 
and  a  suitable  companion  for  witness's  daughter,  and  that 
he  intended  to  marry  her.  are  admissible  in  evidence. 

6.  Witnesses;    when    incons%stent    statements  can  not    he    proved. 

When  in  the  examination  of  a  witness,  no  proper  predicate 
for  his  impeachment  has  been  laid,  evidence  of  declarations 
made  by  such  witness,  inconsistent  with  the  testimony  given 
on  the  trial,  is  inadmissible. 

7.  Same;  cross  examinatioti. — In  the  cross  examination  of   a    wit- 

ness introduced  for  the  defendant  in  a  criminal  case,  it  is 
permissible  for  the  biate  to  ask  such  witness  if  he  did  not  at 
a  certain  time  and  place,  state  to  a  certain  named  person  that 
he  was  afraid  not  to  testify  for  the  defendant^  lest  the  de- 
fendant should  have  him  arrested;  such  statement,  if  made, 
being  proper  matter  for  the  consideration  of  the  jury  in 
weighing  the  testimony  of  the  witness. 

8.  Seduction;  charge  to  the  jury. — On  a  trial  under  an  indictment 

for  seduction,  a  charge  is  properly  given  as  containing  cor- 
rect definitions  of  the  means  for  the  accomplishment  of  the 
offense  charged,  which  instructs  the  jury  that  "^Deception  is 
the  act  of  deceiving,  the  intentional  misleading  of  another 
by  a  falsehood  spoken  or  acted.  Temptation  is  that  which 
tempts  to  evil;  an  evil  enticement  or  allurement.  Flattery  is 
an  effort  to  influence  another  by  use  of  false  or  excessive 
praise;  insincere,  complimentary  language  or  conduct.  Arts 
is  the  skillful  and  systematic  arrangement  or  adaptation  of 
means  for  the  attainment  of  some  desired  end.*' 

9.  Same;  same. — <In  such  a  case,  a   charge    is    properly    given    as 

containing  a  correct  definition  of  the  word  seduced  as  used 
in  such,  which  instructs  the  jury  that  "the  word  seduce,  as 
found  in  the  statute,  imports  not  only  illicit  sexual  inter- 
course, but  also  a  surrender  of  the  woman's  chastity.  By 
this,  it  is  not.  however,  intended  that  the  woman  who  may 
have  at  some  time  fallen  can  not  be  the  subject  of  seduction. 
Although  she  may  have  fallen  at  some  time,  yet,  if  she  has  re- 
formed, and  at  the  time  she  yielded  to  the  man  she  is  chaste, 
then  she  is  in  the  protection  of  the  statute." 

10.  Same:  chastity  of  prosecutrix;  charge  to  the  jury. — On  a. trial 

under  an  indictment  for  seduction,  the  chastity  of  the  prose- 
cutrix must  be  determined  from  all  the  evidence  in  the  case, 
and  charges  which  predicate  the  acquittal  of  the  defendant 
upon  the  jury  finding  that  prosecutrix  was  unchaste  after  con- 
sidering only  the  testimony  tending  to  impeach  her  chastity, 
are  properly  refused. 
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11.  Same;  charge  to  the  jury. — On  a  chance  under  an  indictmeent 

for  seduction,  a  charge  requested  by  the  defendant  which 
authorizes  an  acquittal  unless  the  jury  believe  beyond  all 
reasonable  doubt  that  the  seduction  was  accomplished  by 
means  of  promise  of  marriage,  is  properly  refused,  since  if 
the  seduction  was  induced  by  means  of  temptations,  decep- 
tions, arts  or  flattery,  the  offense  is  as  complete  as  if  ac- 
complished by  a  promise  of  marriage. 

12.  Same;    same. — On    a    trial    under    an    indictment    for    seduc- 

tion, the  State  is  not  bound  to  prove  the  chastity  of  the 
prosecutrix  to  a  moral  certainty  as  an  affirmative  proposi- 
tion, even  where  there  is  evidence  to  the  contrary;  and  a 
charge  is  erroneous  which  instructs  the  jury  that  the  bur- 
den of  proof  is  on  the  State  to  establish  beyond  a  reasona- 
ble doubt  that  the  prosecutrix  was  chaste  at  the  time  of  the 
seduction,  and  that  unless  this  is  done,  the  defendant  must 
be  acquitted. 

Appeal  from  the  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  Samuel  E.  Greene. 

The  appellant,  James  Suther,  was  indicted,  tried  and 
convicted  for  the  seduction  of  Jeannette  Frail. 

The  evidence  for'  the  State  tended  to  show  that  Jean- 
nette Frail  was  a  young  woman  about  seventeen  years 
of  age  at  the  time  of  the  alleged  seduction,  which  was 
in  January,  1897,  living  with  her  parents;  that  Suther 
introduced  himself  to  her  in  May,  1896,  on  the  street, 
and  began  to  pay  her  attention  from  that  time;  that 
within  three  or  four  weeks  afterwards  he  became  en- 
gaged to  marry  her,  and  asked  the  consent  of  her  par- 
ents in  June,  1896,  and  continued  to  go  to  see  her  from 
one  to  three  times  a  week  until  March  9th,  1897,  when 
the  engagement  was  broken ;  that  before  she  met  Suther 
she  had  received  the  attentions  of  other  young  men,  but 
Suther  was  the  only  one  wh(>  paid  her  any  attention 
during  the  period  named.  During  the  fall  and  winter 
of  1896,  Suther  gave  her  presents  consisting  of  rings, 
bracelets,  dresses,  hats,  gloves  and  some  other  things, 
and  told  several  persons,  including  his  sister  and 
brother-in-law,  that  he  intended  marrying  her. 

The  prosecutrix,  Jeannette  Frail,  as  a  witness  for  the 
State,  testified  that  the  defendant  had  sexual  inter- 
course with  her  twice;  the  first  time  being  in  January, 
1897 ;  that  at  such  time  she  was  engaged  to  be  married 
to  the  defendant;  that  a  short  time  after  that  he  again 
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had  intercourse  with  her;  and  that  in  March  1897,  he 
quit  coming  to  see  her,  and  broke  oflf  their  engagement ; 
he  asked  her  to  return  the  ring  he  had  given  her.  The 
mother  of  said  Jeannette  Frail  also  testified,  as  a  wit- 
ness for  the  State,  to  facts  tending  to  corroborate  her 
testimony,  as  to  the  defendant  having  had  sexual  inter- 
course with  said  Jeannette. 

The  evidence  for  the  defendant  tended  to  show  un- 
chastity  on  the  part  of  Jeannette  Frail.  There  were 
some  witnesses  introduced  by  the  defendant  who  tes- 
tified that  they  had  had  sexual  intercourse  with  her. 
Mr.  and  Mrs.  T.  S.  Kennedy,  who  were  her  neighbors, 
testified  that  they  saw  one  Tom  Poe  go  to  the  house  of 
Jeannette  one  evening  when  her  mother  and  father  were 
away  from  home,  and  that  "he  staid  there  all  night.  The 
said  Poe,  as  a  witness,  testified  that  he  had  sexual  inter- 
conrHe  with  said  Jeannette. 

Upon  different  witnesses  who  were  introduced  by  the 
State  testifying  to  the  defendant  having  given  to  Jean- 
nette Frail  presents  consisting  of  rings,  bracelets, 
dresses,  hats,  gloves  and  other  things,  the  defendant 
separately  objected  to  each  of  the  questions  evoking 
such  testimony,  and  also  separately  moved  the  court  to 
exclude  such  testimony  from  the  jury.  The  court  over- 
ruled each  of  the  several  objections  and  each  of  the  sev- 
eral motions ;  and  to  each  of  these  rulings  the  defendant 
separately  excepted. 

Upon  the  cross-examination  of  one  of  the  witnesses 
for  the  State,  the  defendant  asked  him  the  following 
questions:  "Did  not  a  certain  man  in  Pratt  City,  be- 
fore that  time  [when  defendant  told  him  he  was  likely 
to  marry  Jeannette  Frail]  tell  you  that  he  had  had  sex- 
ual intercourse  with  Jeannette  Frail?"  "Had  you  not 
heard  previous  to  that  time  that  one  or  two  men  had 
had  sexual  intercourse  with  Jeannette  Frail?"  "Have 
you  not  heard  that  a  friend  of  yours  had  sexual  inter- 
course with  Jeannette  Frail  previous  to  January, 
1897?"  The  State  objected  to  each  of  these  questions, 
as  they  were  asked,  the  court  sustained  the  objections, 
and  the  defendant  separately  excepted  to  each  of  such 
rulings.  Upon  the  examination  of  T.  L.  Kennedy,  a 
witness  for  the  defendant,  the  defendant  asked  him  the 
following  question :    "Was  there  not  considerable  com- 
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plaint  in  the  neighborhood  about  the  unseasonable 
hours  Jeannette  Frail  kept  with  young  men,  and  the 
manner  in  which  she  carried  on  with  them?"  The  State 
objected  to  this  question,  the  court  sustained  the  objec- 
tion, and  the  defendant  duly  excepted.  Upon  the  ex- 
amination of  one  McClellan,  a  witness  for  the  defend- 
ant, the  defendant  asked  the  following  questions :  '*Do 
you  know  the  general  character  of  Jeannette  Frail  for 
chastity,  previous  to  January,  1897?"  "State  whether 
or  not  you  heard  previous  to  January,  1897,  that  Jean- 
nette Frail  was  not  a  chaste  woman?"  The  State  ob- 
jected to  each  of  these  questions  separately,  and  the  de- 
fendant separately  excepted  to  the  court  sustaining 
each  of  the  objections. 

Mrs.  Mary  McLaughlin,  a  witness  for  the  State,  tes- 
tified that  she  was  a  sister  of  the  defendant;  that  she 
knew  Jeannette  Frail,  and  during  the  time  the  defend- 
ant was  visiting  Jeannette,  he  was  boarding  at  her 
house ;  that  she  asked  the  defendant  what  sort  of  a  girl 
Jeannette  was,  and  he  told  her  that  she  was  a  nice  girl, 
that  he  intended  to  marry  her,  and  that  she  could  not 
let  her  daughter  go  with  a  nicer  girl.  The  defendant 
moved  the  court  to  exclude  the  declarations  of  the  de- 
fendant, as  testified  to  by  the  said  witness,  and  duly 
excepted  to  the  court  overruling  his  motion. 

Mrs.  Mary  Anderson,  a  witness  for  the  defendant, 
testified  that  she  knew  Jeannette  Frail  and  the  defend- 
ant; that  Jeannette  told  her  that  she  was  going  to  wait 
until  just  before  defendant  married,  and  then  she  was 
going  to  sue  him.  The  defendant  asked  the  said  wit- 
ness, Mrs.  Anderson,  the  following  questions:  "Did 
Miss  Frail  ever  say  anything  to  you  about  having  had 
criminal  connection  with  Suther,  the  defendant?"  "Did 
Miss  Frail  ever,  at  any  time  before  the  suit  and  after 
the  break-up,  say  anything  to  you  about  the  break-up 
between  her  and  Suther?''  "Did  Miss  Frail  tell  you  last 
summer,  at  your  house,  that  her  mother  made  her  break 
oflf  with  Suther?"  The  State  objected  to  each  of  these 
questions  separately,  the  court  sustained  each  objec- 
tion, and  the  defendant  separately  excepted  to  each  of 
such  rulings. 

After  Harry  Anderson,  a  witness  for  the  defendant, 
had  testified  that  he  had  had  sexual  intercourse  with 
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Jeannette  Frail,  the  prosecutrix,  the  State  asked  him 
the  following  question :  "Did  you  not  at  Pratt  City 
dummy  station,  some  time  two  weeks  ago,  tell  Shugart 
that  you  were  afraid  not  to  testify  for  Suther,  for  fear 
he  would  have  you  arrested?"  The  defendant  objected 
to  this  question,  the  court  overruled  the  objection,  and 
the  defendant  duly  excepted.  The  witness  answered, 
that  he  did  not.  There  was  evidence  introduced  by  the 
State  in  rebuttal  tending  to  show  admissions  by  the 
witnesses  Poe  and  Harry  Anderson,  that  they  had  each 
received  money  from  the  defendant  to  testify,  or  on  ac- 
count of  their  testimony,  in.  this  case. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
in  its  oral  charge,  instructed   the   jury,   among   other 
things,  as  follows:     **The  seduction    must    be    accom- 
plished by  means  of  temptation,  deception,  arts,  flat- 
tery, or  a  promise  of  marriage.    Deception  is  the  act  of 
deceiving,  the  intentional  misleading  of  another  by  a 
/alsehood  spoken  or  acted.     Temptation  is  that  which 
tempts  to  evil ;  an  evil  enticement  or  allurement.    Flat- 
ery  is  an  effort  to  influence  another  by  use  of  false  or 
excessive  praise;  insincere,  complimentary  language  or 
conduct.     Arts  is  the  skillful  and  systematic  arrange- 
ment or  adaptation  of   means  for    the   attainment    of 
some  desired  end."     The  defendant  duly  excepted  to 
this  portion  of  the  court  general  charge;  and  also  ex- 
cepted to  the  following  portion  of  said  charge:     "The 
word  seduce,  as  found  in  the  statute,  imports  not  only 
illicit  sexual  intercourse,  but  also  a  surrender  of  the 
womanfs  chastity.    By  this,  it  is  not,  "however,  intended 
that  the  woman  who  may  have  at  some  time  fallen  can 
not  be  the  subject  of   seduction.     Although    she    may 
have  fallen  at  some  time,  yet,  if  she  has  reformed,  and 
at  the  time  she  yielded  to  the  man,  she  is  chaste,  tlien 
she  is  in  the  protection  of  the  statute." 

The  defendant  requested  the  court  to  give  to  the  jury, 
among  others,  the  following  written  charges,  and  sepa- 
rately excepted  to  the  court's  refusal  to  give  each  of  them 
as  asked  :  ( 8. )  "If  after  considering  all  the  evidence  you 
have  a  reasonable  doubt  as  to  the  truth  of  the  testimony 
of  the  witnesses  who  testify  that  they  have  had  sexual 
intercourse  with  Jeannette  Frail  before  the  alleged 
seduction,  you  must  find  the   defendant   not   guilty." 
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(9.)  "Unless,  upon  a  consideration  of  all  the  testimony, 
the  jury  believe  beyond  a  reasonable  doubt,  that  the 
testimony  of  the  witnesses  as  to  sexual  intercourse  with 
Jeannette  Frail,  before  the  time  of  the  alleged  seduc- 
tion is  untrue,  you  must  find  the  defendant  not  guilty." 
(10.)  "Even  though  the  jury  may  believe  the  defendant 
had  sexual  intercourse  with  Jeannette  Frail,  yet,  unless 
they  further  believe  to  a  moral  certainty  such  inter- 
course was  procured  by  means  of  a  promise  of  marriage, 
they  must  find  the  defendant  not  guilty."  (11.)  "If 
the  jury  entertain  a  reasonable  doubt  as  to  whether  or 
not  the  woman  submitted  to  sexual  intercourse  by  rea- 
son of  a  promise  of  marriage,  or  through  her  own  pas- 
sions, they  must  find  the  defendant  not  guilty."  (12.) 
"Even  though  the  jury  may  believe  there  was  sexual  in- 
tercourse between  the  defendant  and  Jeannette  Frail, 
this  is  not  sufficient;  they  must  further  believe  beyond 
a  reasonable  doubt,  that  the  woman  was  chaste  and 
surrendered  her  chastity  as  a  direct  result  of  a  promise 
of  marriage."  (13.)  "The  corroborative  evidence  must 
be  of  some  material  matter,  tending  to  directly  connect 
the  defendant  with  the  commission  of  the  offense 
charged;  and  I  charge  you  that  evidence  corroborating 
the  woman's  testimony  as  to  the  promise  of  marriage  is 
not  sufficient  in  this  case."  (14.)  "The  mere  fact  that 
there  was  a  promise  of  marriage  is  not  sufficient;  the 
evidence  must  go  further,  and  show  to  a  moral  certainty 
that  there  was  criminal  connection,  and  also  show  be- 
yond a  reasonable  doubt,  that  such  connection  was  af- 
fected by  means  of  such  promise,  and  not  from  the  unre- 
strained passions  of  the  woman."  (15.)  "Mere  ac- 
quaintance and  mere  opportunity  for  sexual  intercourse 
do  not  furnish  corroborating  evidence  of  seduction ;  the 
evidence  must  go  further,  and  must,  when  taken  to- 
gether with  the  evidence  of  the  woman,  exclude  every 
other  reasonable  hypothesis."  (16.)  **The  fact  of  sex- 
ual intercourse  must  first  be  established  to  a  moral  cer- 
tainty, and  the  uncorroborated  evidence  of  the  woman 
is  not  sufficient;  and  unless  there  is  corroborative  evi- 
dence in  connection  with  her  own  to  satisfy  your  minds 
beyond  a  reasonable  doubt,  you  must  acquit  the  de- 
fendant." (17.)  "It  is  not  the  duty  of  the  defendant  to 
show  that  Jeannette  Frail  was  an  unchaste  woman  at 
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the  time  of  the  alleged  seduction ;  but,  on  the  contrary, 
if  there  is  any  evidence  tending  to  show  her  unchaste- 
ness,  the  burden  of  proof  is  on  the  State  to  show  to  a 
moral  certainty  her  chastity,  and  unless  this  is  done, 
you  must  acquit  the  defendant."  (18.)  "It  is  not  in- 
cumbent on  the  defendant  to  show  that  Jeannette  Frail 
was  an  unchaste  woman  at  the  time  of  the  alleged  seduc- 
tion; but,  on  the  contrary,  it  devolves  upon  the  State  to 
prove  her  chastity  beyond  a  reasonable  doubt,  and  un- 
less this  is  done,  you  must  find  the  defendant  not  guil- 
ty." (19.)  "The  burden  of  proof  in  this  case  is  on  the 
State  to  establish  in  your  minds  beyond  a  reasonable 
doubt  that  Jeannette  Frail  was  chaste  at  the  time  of 
the  alleged  seduction,  and  unless  this  is  done,  you  must 
find  the  defendant  not  guilty."  (20.)  "If  you  believe 
the  evidence,  you  must  find  the  defendant  not  guilty." 

Daniel  A.  Geeene,  for  appellant. — The  court  com- 
mitted error  in  excluding  the  evidence  offered  by  the 
defendant  tending  to  show  acts  of  unchastjty  on  the  part 
of  the  prosecutrix,  and  her  general  reputation  and  char- 
acter for  chastity  prior  to  the  time  of  the  alleged  seduc- 
tion.—6r00(iM;w  V.  State,  102  Ala.  87 ;  Jackson  v.  State, 
78  Ala.  471;  Thompson  v.  State,  106  Ala.  67;  Ford  v. 
State,  71  Ala.  385;  Gandy  v.  State,  86  Ala.  20;  Alsa- 
hrooks  V,  State.,  52  Ala.  24. 

The  burden  of  proof  as  to  the  chastity  of  the  prosecu- 
trix, after  the  introduction  of  evidence  tending  to  show 
the  contrary,  was  upon  the  State  . — Wilson  v.  State,  73 
Ala.  527;  Henson  v.  State,  112  Ala.  41;  5  Amer.  &  Eug. 
Encyc.  of  Law,  (2d  ed.),  pp.  30,  33, 40;  19  Amer.  &  Eng. 
Eneyc.  of  Law,  61. 

There  was  not  sufficient  corroborative  evidence  to 
authorize  a  conviction. — Wilson  v.  State,  73  Ala.  527; 
Cunningham  V.  State,  IS  Ala,  51;  Cooper  v.  State,  90 
Ala.  641;  Ford  v.  State,  71  Ala.  385;  Gandy  v.  State, 
86  Ala.  20;  Alsabrooks  v.  State,  52  Ala.  24;  Andre  t\ 
ioica,  5  Iowa,  389 ;  Boak  v.  loica,  5  Iowa  430. 

The  court  erred  in  refusing  to  give  the  charges  re- 
quested by  the  defendant.— Perry  v.  State,  78  Ala.  22; 
Harris  v,^ State,  96  Ala.  24;  Garrett  v.  Garrett,  27  Ala. 
687;  Bibb  v.  Mitchell,  58  Ala.  657;  Lehman  v.  Warren, 
53  Ala.  535;  Williams  i\  Barksdale,  58  Ala.  288;  Hen- 
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derson  v.  State,  49  Ala.  20;  Adams  v.  Statc^  42  Amer. 
St.  Kep.  790. 

William  C.  Fitts,  Attorney-General,  and  Hugh 
Morrow,  for  the  State. — The  evidence  as  to  the  acts 
of  unchastity  and  the  character  or  reputation  of  the 
prosecutrix  prior  to  the  commission  of  the  oflfense 
<*harged,  were  properly  excluded. — 21  Amer.  &  Eng. 
Encyc.  of  Law,  1047 ;  Husscy  v.  State,  86  Ala.  35.  This 
court  has  been  long  since  committed  to  the  doctrine 
that  proof  of  general  reputation  for  unchastity  is  not 
the  legal  way  to  prove  unchastity  in  cases  of  seduction. 
Husseij  V,  Statr^  86  Ala.  35;  Ken  you  v.  People,  26  N. 
Y.  203;  Bishop  on  Stat.  Crimes,  (2d  ed.)  §  639;  Wilson 
V,  State,  73  Ala.  527;  21  Amer.  &  Eng.  Encyc.  of  Law, 
1048. 

The  charges  requested  by  the  defendant  were  prop- 
erly refused — Hnsf^ey  v  State^  86  Ala.  35;  State  v.  Brin- 
kaus,  34  Minn.  285;  Perry  v.  State,  78  Ala.  22;  Bracken 
V.  State,  111  Ala.  68. 

BRICKELL,  C.  J.— The  defendant  was  indicted  and 
(onvicted  under  section  5503  of  the  Code  of  1896  (sec- 
tion 4015  of  the  Code  of  1886),  defining  and  punishing 
the  oflfense  of  seduction.  That  section  is  as  follows: 
''Any  man,  who,  by  means  of  temptation,  deception, 
arts,  flattery,  or  a  promise  of  marriage,  seduces  any  un- 
married wonmn  in  this  State,  must,  on  conviction,  be 
imprisoned  in  the  penitentiary  for  not  less  than  one, 
nor  more  than  ten  years;  but  no  indictment  or  convic- 
tion shall  be  had  under  this  section  on  the  uncorrobo- 
rated testimony  of  the  woman  upon  whom  the  seduc- 
tion is  charged;  and  no  ccmviction  shall  be  had  if,  on 
the  trial,  it  is  proved  that  such  woman  was,  at  the 
time  of  the  alleged  otfense,  unchaste.-'  The  original 
statute  was  enacted  March  15,  1875. — Pamph.  Acts,  p. 
239.  It  was  amended  December  7,  1876. — Pamph. 
Acts,  p.  134.  The  act  as  amended  was  carried  into  the 
Code  of  1876  as  section  4188.  That  section  wa^ 
amended  February  25,  1881,  (Pamph.  Acts,  p.  48) ;  and 
as  thus  amended  was  carried  into  the  Code  of  1886  as 
section  4015,  substantially  as  above  set  out.  The 
statute  has  been  the  subject  of  consideration  by  this 
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com  in  a  number  of  cases  arising  under  it.     See  note 
r.mtion5503  of  the  Code  of  1896.   The  earliest  case, 
MdQunningham  v.  State,  73  Ala.  51,  called  for   a 
ft/flOTCtion  of  that  part  of  the  statute  which  provides 
te  no  indictment  or  conviction  shall  be  had  on  the  un- 
(t^iTobomed  testimonv  of  the  woman  upon  whom  the 
seduction  is  charged.  *  After  a  thorough  consideration 
of  the  qnestion  the  conclusion  was  reached    and    the 
rale  annonnced  that  the  corroboratory  evidence  is  suf- 
ieientif  it  extends  to  a  material  fact,  and  satisfies  the 
jury  that  the  woman  is  worthy  of  credit.     This    rule 
m  reaffirmed  in  the  case  of  Wilson  v.  State,  73  Ala. 
o2T;  and  has  been  adhered  to  in  all  subsequent  cases 
invUchthe  question  arose.— J/ wnfcer^  r.  State,  87  Ala. 
^;  Cooper  v.  State,  90  Ala.  641.     That  there  is,  m  this 
case,  evidence  tending  to  corroborate  the  woman  can- 
not be  geriously  questioned. 

The  statute  provides  that  "no  conviction  shall  be  had 
if,  on  the  trial,  it  is  proved  that  such  woman  was,  at 
the  time  of  the  alleged  oflfense,  unchaste."     In  Wilson 
r.  >tat€,  73  Ala.  527,  it  was  said :     "The  statute  is  for 
the  protection  of  the  chastity  of  unmarried  women,  and 
the  existence  of  the  virtue  at  the  time   of    the   inter- 
it)Brse  is  a  necessary  ingredient  of  the  oflfense ;  for,  as 
bs  been  often  said,"  the  woman  who  has  lost  her  chas- 
tity, the  prostitute,  may  be  the  victim  of  rape,  but  is 
not  the  subject  of  seduction.     By  this  is  not,  however, 
intended  that  the  woman  who  may  have  at  some  time 
Men,  cannot  be  the  subject  of  seduction.     That  may 
fe  true,  and  there  may  be  reformation ;  and,  at  the  time 
Ae  yields  to  the  man's  embraces,  she   may    have   the 
^rtue  of  chastity,  not  in  the  high  degree  of  the  woman 
^ho  has  not  strayed,  but  yet,  within  the  meaning  of 
^  statute,  entitling   her   to   its    protection."     And 
^iii:   "It  is  only  in  the  event  that  there  is  upon  the 
^  evidence  of  a  want  of  chastity,  that  a  conviction 
M  prohibited;  there  is  no  prohibition  of  a  conviction 
^tte  absence  of  evidence  tending   to  show   chastity. 
wpTohibition  of  conviction  is,  in  the  event  the  woman 
tt  TiBchaste  at  the  time  of  the  criminal  connection.     In 
J^^^ttte  statute  diflfers  from  the  statutes  of  some 
«fc2*i^^*^'-*^^^  refer  only  to  reputation,  requiring 
*      **  previous  good  repute  for  chastity. 
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*  *  *  *  It  is  the  virtue  of  the  woman  at  the  time 
of  the  seduction,  that  is  the  material  fact,  and  it  is  a 
fact,  the  existence  of  which  the  jury  must  determine 
from  the  evidence  of  her  prior  conduct.  The  want  of 
chastity  is  as  essentially  directed  to  the  essence  of 
guilt,  as  is  the  absence  of  the  illicit  intercourse,  or  the 
absence  of  the  inducements  to  such  intercourse  specified 
in  the  statute.  If  there  be  not  contrary  evidence,  chas- 
tity will  be  presumed  in  obedience  to  the  statute.  But 
Avhen  there  is  contrary  evidence,  the  final  question  is, 
whether  the  guilt  of  the  accused  is  fully  proved;  and, 
then,  a  reasonable  doubt  of  the  chastity  of  the  woman 
is  as  fatal  to  a  conviction,  as  is  the  existence  of  such 
doubt  in  reference  to  any  other  material  fact.''  The 
inquiry  is  not  as  to  character  or  reputation  for  chas- 
tity; it  is  as  to  actual  chastity  at  the  time  of  the  alleged 
seduction. — Hns%scy  r.  titate,  86  Ala.  34;  M linkers  v. 
State,  87  Ala.  94;  Bracken  r.  State,  111  Ala.  08.  But 
in  rebuttal  of  evidence  tending  to  impeach  her  chastity, 
the  woman  may  adduce  evidence  of  her  general  charac- 
ter in  that  vespevt—Smith  i\  State,  107  Ala.  139.  The 
rulings  of  the  criminal  court  upon  the  admissibility  of 
testimony,  and  the  instructions  to  the  jury  relating  to 
the  question  of  chastity  are  in  harmony  with  the  prin- 
ciples announced  in  these  cases,  and  were  free  from 
error. 

There  was  no  error  in  the  admission  of  evidence,  that 
the  defendant  during  the  period  of  the  engagement  of 
marriage,  and  before  the  time  of  the  alleged  sexual  in- 
tercourse, made  valuable  presents  to  the  woman.  Nor 
was  there  any  force  in  the  objection  to  the  evidence  of 
Mrs.  McLaughlin,  that  defendant  told  her  that  he  in- 
tended to  marry  Miss  Frail,  and  that  she  was  a  nice 
girl. 

No  predicate  having  been  laid  for  the  admission  of 
evidence  of  declarations  made  by  Miss  Frail  out  of 
court,  inconsistent  with  her  testimony  on  the  trial,  the 
(*(mi*t  properly  disallowed  the  <iuestion  propounded 
to  the  witness,  Mrs.  Anderson,  seeking  to  prove  such 
declarations. 

The  court  committed  no  error  in  permitting  the  State 
to  ask  the  witness,  Hariy  Anderson,  on  cross-examina- 
tion, whether  he  had,  at  a  designated  time  and  place, 
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said  to  a  named  person  that  he  was  afraid  not  to  testify 
for  the  defendant,  lest  the  defendant  should  have  him 
arrested.  If  the  witness  had  made  such  statement,  it 
was  proper  matter  for  the  consideration  of  the  jury  in 
weighing  his  testimony. 

The  portions  of  the  oral  charge  excepted  to  by  the 
defendant  are  not  open  to  objection.  The  definitions 
given  of  the  words  employed  in  the  statute,  temptation, 
tjrception^  arts,  flattery,  are  in  harmony  with  the  mean- 
ing of  these  words  as  defined  by  standard  lexicograph- 
ers; and  the  definition  of  the  word  seduce,  is  in  accord 
with  what  was  said  in  the  case  of  Wilson  v.  State, 
supra. 

We  have  carefully  examined  each  of  the  written 
charges,  numbered  from  one  to  twenty,  both  inclusive, 
requested  by  the  defendant  and  refused  by  the  court. 
Without  undertaking  to  discuss  them  seriatim  it  may 
he  said  that  each  was  properly  refused.  They  are  ar- 
gumentative, or  misleading,  or  invasive  of  the  province 
of  the  jury,  or  otherwise  erroneous  as  propositions  of 
law,  when  considered  in  the  light  of  the  evidence.  It  is 
true  that  a  reasonable  doubt  of  the  chastity  of  the 
woman  at  the  time  of  the  alleged  seduction  entitles  the 
defendant  to  an  acquittal. — Wilson  v.  State,  supra; 
Caniey  v.  State,  79  Ala.  14;  Munkcrs  v.  State,  supra. 
But  the  question  must  be  determined  from  all  the  evi- 
dence, and  not  alone  from  that  of  witnesses  whose  tes- 
timony tends  to  impeach  her  chastity.  Charges  num- 
bered 8  and  9,  besides  being  otherwise  faulty,  are  rested 
upon  the  testimony  alone  of  witnesses  for  the  defen- 
dant, ignoring  or  obscuring  the  testimony  of  other  wit- 
nesses upon  that  point.  Charges  numbered  10,  11,  12, 
and  14  were  each  properly  refused,  because  they  are 
limited  to  a  promise  of  marriage  as  the  means  of  seduc- 
tion,—A/?  rff/v<o;?  V.  State,  104  Ala.  83;  Bracken  v.  State, 
111  Ala.  68.  Charges  numbered  13,  15  and  16,  with  re- 
spect to  corroborating  evidence,  are  not  in  accord  with 
the  rule  established  by  former  decisions,  and  were  prop- 
erly refused. — Cumiingham  i\  State,  supra,  and  other 
cases  hereinl)efore  cited.  Charges  numbered  17,  18  and 
19  leave  out  of  view  the  presumption  of  chastity,  and 
place  upon  the  State  the  burden  of  proving,  as  an 
affirmative  proposition,  that  the  woman  was  chaste  at 
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the  time  of  the  alleged  seduction.     We  have    already 
shown  that  such  is  not  the  law.     Charge  numbered  20, 
being  the  general  charge,  was  properly  refused. 
Affirmed. 


West  V.  The  State. 

Indictment  for  Arson. 

1.  Organization  of  jury;  quashing  venire;  refilling  jury  'box. 
The  statute  (Code  of  1896,  §§4982,  4985)  providing  that  when 
the  names  in  the  jury  box  are  exhausted,  the  Jury  commis- 
sioners must  prepare  a  new  list  and  re-fill  the  box,  it  is  im- 
material that  in  re-filling  the  jury  box  the  jury  commission- 
ers acted  under  an  invalid  order  of  the  court;  and  the  giving 
of  such  order  furnishes  no  ground  for  quashing  the  venire 
drawn  from  the  jury  box  so  filled. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  John  Moore. 

The  appellant  was  indicted,  tried  and  convicted  of 
arson.  When  the  case  was  called  for  trial,  the  defen- 
dant moved  the  court  to  quash  the  venire  containing  the 
juries  drawn  and  summoned  in  the  case  upon  the  fol- 
lowing grounds:  "1st.  Because  the  jury  box  from 
which  the  names  of  said  jurors  were  drawn  was,  and 
is,  an  illegal  jury  box.  2d.  Because  the  jury  box  from 
which  the  names  of  said  jurors  were  drawn,  was  filled 
at  a  time  not  authorized  by  law.  3d.  Because  the  jury 
box  from  which  said  jurors  were  drawn  was  filled,  not 
by  the  board  of  jury  commissioners  of  Wilcox  county, 
but  by  the  individuals  composing  said  board,  acting  at 
a  time  not  authorized  by  law  and  assembled  without 
any  authority  of  law.  4th.  Because  the  jury  box  from 
which  said  jurors  were  drawn  was  filled  under  an  order 
of  the  presiding  judge  of  this  court,  which  order  was 
made  by  said  judge  under  color  of  the  authority  of  an 
act  of  the  General  Assembly  of  Alabama,  approved 
February  9th,  1897,  but  which  order  said  judge  w^as 
not  authorized  to  make,  because  at  the  time  of  the  mak- 
ing of  said  order  said  jury  box  had  no  names  therein, 
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but  was  empty."  Upon  the  hearing  of  this  motion  it 
was  proved  by  the  defendant  that  the  jury  box  of  Wil- 
cox county  was  empty  and  had  no  names  of  any  juror 
in  it  at  and  before  the  time  the  judge  of  the  circuit 
court  made  an  order  commanding  the  jury  commis- 
sioners of  said  county  to  fill  said  box.  This  order  of 
the  circuit  judge  was  set  out  in  the  transcript,  and 
after  fixing  a  time  for  the  adjourned  term  of  the  circuit 
court  for  the  purpose  of  the  trial  of  criminal  cases, 
then  proceeded  as  follows :  "It  is  further  ordered  that 
the  jury  commissioners  of  this  county  meet  at  the  place 
mjuired  by  law,  and  fill  the  jury  box  of  said  county 
with  the  names  of  suitable  persons  to  serve  as  jurors 
as  required  by  law,  and  then  and  there  to  draw  there- 
from, in  the  manner  provided  by  law,  the  names  of 
thirty  persons  to  serve  as  petit  jurors  for  each  week 
of  said  adjourned  term." 

It  was  also  proved  that  the  names  of  the  jurors  set 
out  in  the  venire  and  summoned  as  regular  jurors  for 
the  week  of  the  adjourned  term  at  which  the  trial  was 
had,  and  those  drawn  from  the  jury  box  by  the  pre- 
siding judge  as  special  jurors  to  try  this  case,  were 
drawn  from  said  jury  box  as  filled  by  the  jury  com- 
missioners, acting  under  the  authority  of  the  order  of 
the  judge,  which  is  above  set  out,  and  that  the  jury 
commissioners  filled  said  box  on  December  23,  1897,  at 
the  court  house  in  Wilcox  county,  the  place  provided 
hy  law  for  the  said  board  to  meet;  that  the  said  meet- 
ing of  the  board  of  jury  commissioners  was  not  on  the 
nt^xt  day  after  the  adjournment  of  a  regular  term  of  the 
court  of  county  commissioners  of  said  county,  but  that 
^aid  meeting  of  the  jury  commissioners  was  held  solely 
nnder  and  in  obedience  to  the  said  order  of  the  circuit 
judge,  and  that  the  jury  box  at  the  time  of  said  meet- 
ing, had  the  names  of  no  juror  in  it,  but  was  empty,  and 
had  been  made  empty  by  the  names  of  jurors  being 
drawn  therefrom  by  the  presiding  judge  at  the  last  reg- 
ular term  of  the  circuit  court. 

Tpon  this  evidence  the  court  overruled  the  motion  to 
nuash  the  venire,  and  to  this  ruling  the  defendant  duly 
excepted.  This  is  the  only  question  presented  on  the 
present  appeal. 

Howard  &  Jones,  for  appellant. 
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William  C.  Fitts,  Attorney-General,  for  the  State. 

McCLELLAN,  J. — It  is  immaterial  in  this  case 
whether  the  circuit  court  had  the  power  to  order 
the  jury  commissioners  to  refill  the  jury  box  or  not, 
or  whether  the  commissioners  refilled  it  under  that  or- 
der. With  or  without  that  order  the  commissioners 
had  the  power  and  it  was  their  duty  to  refill  the  box 
as  and  at  the  time  they  did  refill  it;  and  the  venire 
drawn  from  the  box  so  refilled  was  not  open  to  the  ob- 
jection taken  to  it.— Code  of  1896,  §  §  4982,  4985.  The 
court  properly  overruled  the  motion  to  quash  tlie  ven- 
ire, and  its  judgment  is  affirmed. 

Affirmed. 


Bates  V.  The  State. 

Indictment  for  Murder. 

1.  Constitutional  law;  amendment  of  jury  law. — The  act  ap- 
proved February  24,  1887,  entitled  "An  act  to  amend  an  act 
to  regulate  the  drawing  and  impanelling  of  grand  and  petit 
juries  in  Dallas  county,  approved  February  14,  1885,"  (Acts 
of  1886-87,  p.  209),  is  unconstitutional  and  void,  as  violative 
of  section  2,  Article  IV  of  the  CoT^stHution,  providing  that 
no  law  shall  be  amended  by  reference  to  its  title  only,  but  so 
much  thereof  as  is  amended,  shall  be  re-enacted  and  pub- 
lished at  length;  said  act  being  purely  amendatory  and  not 
setting  out  all  the  section  of  the  original  act  sought  to  be 
amended. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  J.  W.  Mabry. 

The  appellant,  Jonas  Bates,  was  indicted,  and  tried 
for  the  murder  of  one  Henry  Randall,  was  convicted 
of  murder  in  the  second  degree,  and  sentenced  to  the 
penitentiary  for  99  years. 

Upon  the  cause  being  called  for  trial,  the  defendant 
moved  to  quash  the  indictment  upon  the  following 
ground:  **That  the  grand  jury  which  found  this  said 
indictment  was  not  drawn  as  required  by  law,  in  this: 
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That  the  jury  commissioners  of  Dallas  county  in  filling 
the  jury  box  from  which  the  names  of  the  persons  com- 
posing said  grand  jury  was  drawn,  did  not  cause  to  be 
prepared  slips  of  plain  white  paper  of  the  same  size- 
and  texture,  and  did  not  write  the  name,  occupation 
and  place  of  residence  of  said  jurors  on  said  slips  of 
plain  white  paper,  and  did  not  fold  or  roll  up  said 
slips,  one  by  one,  and  place  them  in  said  box,  as  is  re- 
quired by  the  act  to  regulate  the  drawing  and  impan- 
nelling  of  grand  and  petit  juries  in  Dallas  county, 
approved  February  14,  1885,  (Acts,  1884-85,  page  492) ; 
but  said  jury  commissioners  in  filling  said  box,  wrote 
the  names,  occupation  and  residence  of  said  jurors  on 
slips  of  white  card  or  white  card  board  of  the  same 
size  and  texture,  and  placed  said  slips  of  card  or  card 
board  in  said  jury  box,  without  folding  or  rolling  up 
said  slips.  And  the  defendant  says  that  the  jury  com- 
missioners in  filling  said  jury  box  from  which  the 
names  of  the  said  grand  jurors  were  drawn  were  fol- 
lowing the  provisions  of  the  act  approved  February 
24th,  1887,  (Acts,  1886-87,  page  209),  which  said  act  ap- 
proved February  24th,  1887,  is  unconstitutional  and 
void  in  that  it  changes,  amends  or  extends  the  afore- 
said act  of  February  14,  1885,  by  reference  to  its  title 
only,  and  not  by  re-enacting  and  publishing  at  length 
so  much  thereof  as  is  ^revised,  amended,  extended  or 
conferred,'  as  is  required  by  law;  and  defendant  says 
that  the  names  of  the  persons  composing  said  grand 
jury  were  drawn  from  said  box,  so  filled  by  the  jury 
commissioners,  as  above  set  out,  under  said  void  act  of 
February  24th,  1887.  Wherefore  defendant  moves  to 
quash  said  indictment." 

To  this  motion  the  State  demurred  upon  the  follow- 
ing grounds :  1st.  That  said  motion  fails  to  show  that 
the  grand  jury  which  found  said  indictment  was  not 
drawn  in  the  presence  of  the  oflBcers  designated  by  law. 
2(1.  That  it  does  not  appear  from  said  motion  that 
the  grand  jury  which  found  said  indictment  was  not 
drawn  by  the  jury  commissioners  of  Dallas  county  as 
required  by  law.  3d.  It  appears  from  the  motion  that 
the  grand  jury  was  drawn  in  accordance  with  the 
statute  in  such  cases  made,  and  provided.  This  de- 
murrer  was   sustained   and    the   defendant   excepted. 
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Thereupon  the  defendant  filed  a  plea  in  abatement 
upon  the  same  grounds  as  his  motion  to  quash  the  in- 
dictment was  based.  To  this  plea  the  State  demurred 
and  assigned  as  grounds  of  demurrer  the  same  as  were 
assigned  to  the  motion  to  quash  the  indictment.  This 
demurrer  was  sustained,  and  the  defendant  duly  ex- 
cepted. The  defendant  filed  a  motion  to  quash  the 
venire  upon  the  same  grounds,  and  the  demurrer  assign- 
ing the  same  grounds  was  sustained  to  this  motion.  To 
this  ruling  the  defendant  duly  excepted.  These  rul- 
ings present  the  only  questions  reviewed  on  the  pres- 
ent appeal. 

George  H.  Craig  and  A.  L.  McLeod,  for  appellant. — 
Section  2,  Article  IV  of  the  Constitution  is  mandatory. 
Harper  t\  State,  109  Ala.  28;  Randolph  v.  B.  d  P. 
Supply  Co.,  106  Ala.  507;  Stewart  v.  Court  County 
Commissioner's,  82  Ala.  209;  Stein  v.  Leeper,  78  Ala. 
517;  Ballentyne  v.  Wickersham,  75  Ala.  536. 

The  statute  under  which  the  grand  jury  which  pre- 
ferred the  indictment  in  this  case  was  drawn,  was 
purely  an  amendatory  statute;  and  it  did  not  set  out  at 
length  the  section  of  the  original  statute  sought  to  be 
amended.  Said  section  was,  therefore,  violative  of 
section  2,  Article  IV  of  the  Constitution  and  void. 
Ex  parte  Pollard,  40  Ala.  98;  Tuscaloosa  Bridge  Co.  v. 
Olmstead,  41  Ala.  9;  Judson  v.  City  of  Bessemer,  87 
Ala.  243;  Bay  Shell  Road  v.  (rDonnell,  87  Ala.  376; 
Barnhill  i\  Teagne,  96  Ala.  207;  Maxwell  v.  State,  89 
Ala.  156;  State  v.  Rogers,  107  Ala.  444. 

William  C.  Fitts^  Attorney-General,  for  the  State. 

HARALSON,  J.— The  first  section  of  the  act  of  Feb- 
ruary 14,  1885,  (Acts,  1884-85,  p.  492),  provides,  *'That 
the  jury  commissioners  of  Dallas  county,  the  judge  of 
probate  and  the  clerk  of  the  circuit  court  of  said 
county,  shall  meet  in  the  office  of  the  clerk  of  said 
court  on  the  first  ^Monday  in  January,  1885,  or  when- 
ever the  jury  box  is  found  to  contain  less  than  100 
names,  or  as  soon  thereafter  as  practicable,  and  the 
said  commissioners,  under  the  direction  of  said  pro- 
bate judge,  shall  make  a  list  or  roll  of  every  male  citi- 
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zen  living  in  said  county,  who  possesses  the  qualifica- 
tions hereinafter  prescribed,  and    who    is  not   herein 
specifically  exempted  from    serving    on    juries.     The 
said  roll  shall  be  arranged  alphabetically,    and    said 
commissioners  shall  write  on  said  roll  opposite  every 
name  placed  thereon,  the  occupation  and  residence  of 
said  person.     Upon  the  completion  of  said  roll,  said 
commissioners  shall  cause  to  be  prepared  slips  of  plain 
white  paper  of  the  same  size   and   texture   and   shall 
write  on  said  slips  the  name,  occupation  and  place  of 
^^idence  of  said  person  whose  name  has  been  placed 
^n  said  roll,  writing  but  one  person's  name,  occupation 
and  residence  on  one  slip,  and  shall  fold  or  roll  up  said 
slips  one  by  one,    and    place    them    in  a    substantial 
wooden  or  tin  box,  provided  with  a  lock  and  key,  which 
said  box  shall  be  kept  in  the  safe  in  the   office  of   the 
clerk  of  the   circuit  court  of   Dallas  county,  and  the 
key  thereof  to  he  kept  by  the  probate  judge,  who  shall 
not  allow  it  to  be  [kept]  by  any  person  except  himself 
in  his  own  proper  person." 

On  the  24th  of  February,  1887,  (Acts,  1886-87,  p. 
209),  the  legislature  passed  another  act  amendatory  of 
this  act,  entitled  "An  act  to  amend  an  act  to  regulate 
the  drawing  and  impanelling  of  grand  and  petit  juries 
in  Dallas  county,  approved  February  14t'h,  1885,"  the 
firgt  section  of  which  reads :  "That  upon  the  completion 
of  the  roll  required  to  be  made  by  section  1  of  the  above 
entitled  act,  said  commissioners  shall  cause  to  be  pre- 
pared slips  of  plain  white  paper  or  of  white  card,  or  of 
white  card  board,  of  the  same  size  and  texture,  and 
shall  write  or  print  on  said  slips  or  cards  the  full  name, 
occupation  and  place  of  residence  of  said  person  whose 
name  has  been  placed  on  said  roll,  writing  but  one  per- 
^n's  name,  occupation  and  residence  on  one  slip  or 
<^ard.  Said  slips  or  cards  shall  not  be  folded  or  creased, 
and  shall  be  placed  in  a  substantial  wooden  or  tin  box, 
provided  with  a  lock  and  key,  which  box  shall  be  kept 
in  a  safe  in  the  office  of  the  clerk  of  circuit  court  of 
Dallas  county,  and  the  key  thereof  to  be  kept  by  the 
probate  judge,  who  shall  not  allow  it  to  be  used  or  kept 
by  any  person  except  himself  in  his  own  proper  person, 
or  in  his  absence,  as  provided  in  section  16  of  sa'd  act, 
br  the  judge  of  the  city  court  of  Selma." 
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Section  2  of  Article  IV  of  the  Constitution  provides : 
"No  law  shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred,  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revived,  amended,  ex- 
tended or  conferred,  shall  be  re-enacted  and  published 
at  length." 

The  constitutions  of  this  State  of  1865,  1868  and 
1875  contain  practically  the  same  provision,  which  un- 
der each,  has  been  held  to  be  mandatory.  The  slight 
difference  in  phraseology  has  not  caused  any  difference 
in  construction ;  the  clause  in  each  being  deemed  signi- 
ficant of  the  same  purposes  and  objects,  and  each  hav- 
ing the  same  operation. 

In  the  motion  in  this  case  to  quash  the  indictment, 
facts  are  averred  which  show  that  the  jury  commis- 
sioners in  filling  the  jury  box,  and  in  drawing  there- 
from the  persons  who  composed  the  grand  jury  which 
found  the  indictment  in  this  case,  followed  the  act  of 
1887,  and  not  the  act  of  1885;  and  the  plea  in  abate- 
ment avers  the  same  facts.  The  court  sustained  the 
demurrers  of  the  State  to  the  motion  and  plea.  We 
have  thus  presented  as  raised,  as  the  only  question  for 
review,  the  constitutionality  of  said  amendatory  act  of 
1887. 

In  Ex  parte  Pollard,  40  Ala.  100,  it  was  said,  in  con- 
struing this  provision,  as  it  appeared  in  the  Constitu- 
tion of  1865:  "It  was  never  intended  by  the  Constitu- 
tion that  every  law  which  would  affect  some  previous 
statute  of  variant  provisions  on  the  same  subject, 
should  set  out  the  statute  or  statutes  so  affected  at  full 
length.  If  this  were  so,  it  would  be  impossible  to  leg- 
islate. The  constitutional  provision  reaches  those 
cases  where  the  act  is  strictly  amendatory  or  revisory 
in  its  character.  Its  prohibition  is  directed  against 
the  practice  of  amending  or  revising  laws  by  additions, 
or  other  alterations,  which  without  the  presence  of  the 
original  are  usuallv  unintelligible.  If  a  law  is  in  it- 
self complete  and  intelligible,  and  original  in  form,  it 
does  not  fall  within  the  meaning  and  spirit  of  the  Con- 
stitution.'' 

In  the  case  of  the  Tuscaloosa  Bridge  Co.  v.  Olmstead, 
41  Ala.  1,  the  court  construed  the  "act  to  amend  an  act, 
entitled  an  act  to  incorporate  a  company   to  build    a 
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bridge  across  the  Warrior  river,  opposite  the  city  of 
Tuscaloosa,  approved  January  2nd,  1833."  Section 
1  of  the  amendatory  act  provided,  "That  the  above  re- 
cited act  be  amended,  by  additional  sections  numbered 
and  worded  as  follows,  which  additional  sections  shall, 
for  all  purposes  be  deemed  and  held  as  a  part  of  the 
original  act,  to  the  same  extent,  and  in  the  same  man- 
ner, as  if  the  same  had  been  incorporated  therein  at 
Ihe  time  of  its  passage."  Then  following  sections  11, 
12  and  13.  The  court  held  that  the  act  in  its  form  was 
amendatory,  not  original;  that  it  was  placed  in  the 
legal  attitude  of  being  incorporated  in  additional  sec- 
tions in  the  original  act ;  that  its  full  effect  could  not 
be  determined,  without  reference  to  the  original  act, 
as  the  entire  operation  of  the  provisions  of  the  act  could 
not  be  safely  pronounced,  without  an  examination  of 
the  other,  with  which,  as  parts  of  a  whole,  they  are  to 
be  compared  and  construed.  Referring  with  approval 
to  what  was  said  in  Ex  parte  Pollard,  40  Ala.  98,  supra, 
it  was  said,  tliat  "a  judicial  exclusion  of  such  an  act 
from  the  prohibition  of  the  Constitution,  w^ould  prac- 
tically disregard  its  mandate." 

In  Gandy  t\  The  State,  86  Ala.  20,  the  construction 
of  the  Constitution  as  given  in  the  case  of  Ex  parte  Pol- 
lard, as  quoted  above,  was  approved  as  the  proper  con- 
struction of  that  section. 

Our  last  and,  perhaps,  fullest  utterance  on  the  sub- 
ject may  be  found  in  the  recent  case  of  The  State  v.  Rof/- 
ers,  107  Ala.  444,  where  the  authorities  are  reviewed, 
and  the  construction  given  to  the  clause  of  the  Consti- 
tution under  consideration  in  Ex  parte  Pollard,  was  ad- 
nered  to  as  the  proper  one.  What  was  said  by  Cooley, 
J.,  in  People  v.  Mahauey,  13  Mich.  481,  is  quoted  and 
approved,  namely,  that,  *'This  constitutional  provision 
must  receive  a  reasonable  construction,  with  a  view 
to  give  it  effect.  The  mischief  designed  to  be  remedied 
was  the  enactment  of  amendatory  statutes  in  terms  so 
blind  that  legislators  themselves  were  sometimes  de- 
ceived in  regard  to  their  effect,  and  the  public,  from 
the  difficulty  in  making  the  necessarv  examination  and 
comparison,  failed  to  become  apprised  of  the  changes 
made  in  the  law\  An  amendatory  act,  which  pur- 
ported only  to  insert  certain  words,  or  to  substitute 
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one  phrase  for  another  in  an  act  or  section  Avhich  was 
only  referred  to  but  not  republished,  was  well  calcu- 
lated to  mislead  the  careless  as  to  its  effect,  and  was, 
perhaps,  sometimes  drawn  in  that  form  for  that  ex- 
press purpose.  Endless  confusion  was  thus  introduced 
into  the  law,  and  the  Constitution  wisely  prohibited 
such  legislation.'' 

From  the  foregoing  principles  we  may  readily  de- 
termine the  character  of  the  act  under  review.  It  is 
not  independent  and  original  in  form,  but  is  purely 
amendatory,  as  its  title  quoted  above  declares  it  to  be. 
The  amendatory  act  does  not  recite  or  set  out  the  ori- 
ginal section  of  the  act  sought  to  be  amended,  nor  was 
this  necessary,  if  that  section  as  amended  was  set  out 
in  full  and  published  at  length  as  revised  and  amended, 
in  the  amendatory  act. — Montgomery  v.  The  State,  107 
Ala.  372;  Ex  parte  Pollard,  supra;  Cooley's  Const.  Lim. 
182.  This  amendatory  act  does  not  set  forth  and  pub- 
lish at  length  the  section  of  the  original  act  sought  to 
be  amended.  Its  title  is  general,  broad  enough,  it  is 
true,  to  admit  under  it  any  proper  amendment  of  the 
original,  but  it  is  blind  as  to  any  particular  section  or 
part  of  the  original  designed  to  be  amended.  The 
amendment  is  sought  to  be  made  by  reference  to  the 
title  merely,  of  the  act  to  be  amended.  Section  1  of 
the  later  act,  without  referring  to  the  section  of  the 
original  to  be  amended,  except  by  reference  thereto  in 
its  own  title,  so  that  it  might  be  understood  from  the 
amendment  itself  what  is  done,  starts  out  independ- 
ently, in  mcdias  res: — *^That  upon  the  completion  of 
the  roll  required  to  be  made  b}^  section  1  of  the  above 
entitled  act,  said  commissioners  shall  cause  to  be  pre- 
pared," etc.  What  roll  is  here  referred  to?  Who  are 
the  commissioners,  and  what  have  they  done  up  to  the 
point  of  preparing  *^slips  of  white  paper  or  of  white 
pard  or  of  white  card-board  of  the  same  size  and  tex- 
ture," as  they  are  required  to  do  in  the  proposed  amend- 
ment? The  amendatory  act  does  not  anywhere  dis- 
close, and  resort  must  be  had  to  the  original  to  under- 
stand and  give  meaning  and  sense  to  the  amendment. 
Without  this,  the  amendment  is  unintelligible.  There 
are  26  lines  of  section  1  of  the  original  act,  as  it  ap- 
pears in  the  pamphlets;  and  this  proposed  amendment 
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commences  amending  that  section  in  the  middle  of  tlie 
Uth  line  from  the  beginning.  The  last  half  of  that 
original  section  is  amended  and  published  at  length, 
but  the  first  half  remains  as  it  was  in  the  original,  pre- 
served as  a  necessary  foundation  for  the  proposed 
amendment.  It  is  only  by  taking  this  amendment  and 
tacking  it  on  to  the  first  half  of  the  original,  that  mean- 
ing and  operation  can  be  given  to  the  latter,  thus  re- 
quiring the  statutes  as  published  in  two  separate  books, 
to  be  tacked  in  order  to  give  operative  effect  to  the  lat- 
ter, proposing  to  amend  the  former.  This  is  violative 
of  that  provision  of  the  Constitution,  which,  according 
to  reason  and  authority,  "is  directed  against  the  prac- 
tice of  amending  or  revising  laws  by  additions,  or  other 
alterations,  which  without  the  presence  of  the  original 
are  usually  unintelligible.'^ 

It  may  be  added  that  the  said  act  of  14th  February, 
1885,  was  not  repealed  by  the  act  of  1887. — Newell  v. 
The  State,  115  Ala.  54. 

Reversed  and  remanded. 


Burton  v.  The  State.  1^^  loji 

ludictmcnt   for  Aiding   Prisoner   to  escape  from  Jail. 

1.  Aiding   prisoners    to    escape    from    jail;    admissibility    of    evi- 

dence,— On  a  trial  under  an  indictment  charging  the  defend- 
ant with  having  carried  into  a  county  jail  certain  tools  or  in- 
struments for  the  purpose  of  aiding  a  prisoner  confined  in 
said  jail  to  escape,  the  declaration  of  another  person  who 
was  in  jail  at  the  time  to  the  sheriff,  that  the  defendant  and 
another  person  conveyed  said  instruments  into  the  jail,  which 
were  used  in  attempting  to  escape,  is  no  part  of  the  res 
gestae,  but  is  merely  hearsay  evidence  and  Inadmissible. 

2.  Charge   to    the   jury;    repetitions  need  not  he  given. — It  is  no 

error  to  refuse  an  instruction  to  the  jury  requested  by  the 
defendant,  which  is  a  mere  repetition  of  those  previously 
given  at  the  defendant's  instance. 

Appeal  from  the  Circuit  Court  of  Colbert. 
Tried  before  the  Hon.  Thomas  R.  Roulhac. 
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The  appellant  was  indicted,  tried  and  convicted  for 
conveying  into  a  county  jail  a  knife  and  a  piece  of  steel, 
for  the  purpose  of  aiding  a  prisoner  confined  in  said 
jail  to  e;scape. 

On  the  trial  of  the  cause,  the  State  introduced  as  a 
witness  J.  B.  Grisham,  the  sheriff  of  Colbert  county, 
who  testified  to  his  discovering  the  prisoner,  to  whom 
the  knife  and  the  piece  of  steel  had  been  deliA'^ered, 
about  to  escape;  that  he  demanded  from  the  prisoners 
confined  in  the  jail  the  instruments  with  which  they 
had  cut  the  iron  bars  of  the  cage  in  which  they  were 
confined;  and  that  he  was  handed  a  knife  and  a  piece 
of  steel.  The  defendant  asked  the  witness  as  to  what 
was  his  manner  when  he  obtained  the  knife  and  piece 
of  steel  from  the  prisoner.  The  witness  replied  that 
his  manner  was  not  very  mild,  and  that  he  told  them 
to  get  in  the  cage  and  asked  them  where  they  got  the 
implements.  Thereupon  the  solicitor  asked  the  wit- 
ness to  relate  the  entire  conversation;  the  witness  re- 
plied that  he  asked  them  where  they  got  the  knife  and 
steel,  and  that  "one  Jake  Miller,  a  prisoner,  stated, 
'Mr.  Grisham,  I  will  tell  you  the  truth  about  it,  Dick 
Burton  and  Charlie  White  put  these  things  (knife  and 
steel)  in  here.'  "  The  defendant  objected  to  the  admis- 
sion in  evidence  of  the  statement  of  the  prisoner  Mil- 
ler, on  the  ground  that  it  was  illegal  and  hearsay  evi- 
dence, and  was  made  in  the  absence  of  the  defendant. 
The  court  overruled  the  objection,  allowed  the  testi- 
mony to  go  to  the  jury,  and  to  this  ruling  the  defen- 
dant duly  excepted.  There  was  other  evidence  on  the 
part  of  the  State  tending  to  show  that  the  defendant 
was  guilty  as  charged. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts^  Attorney-General,  for  the  State. 

BRICKELL,  C.  J.— We  cannot  doubt  that  the  court 
below  erred  in  admitting  the  statement  or  declaration 
made  by  Miller  to  the  sheriff,  that  the  defendant  and 
one  Wliite  had  put  the  knife  and  steel  in  the  jail.  De- 
clarations or  statements  made  by  a  party,  when  they 
form  part  of  the  rr.^  f/csfar  of  the  transaction  in- 
volved, having  a  tendency  to  elucidate  it,  made  witli- 
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out  premeditation  or  artifice,  and  without  regard  to 
consequences,  are  admissible — they  are  regarded  as 
parts  of  the  transaction.  But  such  declarations  are  not 
admissible  if  thev  are  merelv  narrative  of  past  occur- 
rences.—! Green.'^Ev.,  §  110;  Whart.  Cr.  Ev.,  §  264.  If 
at  the  time  this  statement  or  declaration  was  made,  the 
defendant  had  made  any  declaration  or  statement,  not 
criminating  himself,  in  reference  to  putting  the  knife 
and  steel  into  the  jail,  it  would  not  be  suggested  that 
such  statement  or  declaration  formed  part  of  the  res 
(jratar  and  was  admissible  evidence.  The  declaration 
of  Miller  was  but  a  mere  assertion  of  the  guilt  of  the 
defendant,  unverified,  made  in  his  absence  when  he  had 
not  the  opportunity  of  contradiction,  and  is  hearsay  in 
its  most  objectionable  form.  The  res  gestae  here  in- 
volved, was  the  introduction  of  the  knife  and  steel  into 
the  jail,  to  aid  Blocker  in  escaping;  that  was  the  act 
constituting  the  otfense  charged  in  the  indictment;  the 
uses  to  which  they  were  applied  after  introduction, 
formed  no  jjart  of  the  res  gestae  or  transaction. 

In  the  refusal  of  the  instructions  requested  by  the 
defendant  there  was  no  error;  they  were  mere  repeti- 
tions of  instructions  which  had  been  previously  given 
at  his  instance. 

For  the  error  pointed  out,  the  judgment  must  be  re- 
versed and  the  cause  remanded ;  the  defendant  will  re- 
main in  custody  until  legally  discharged. 

Keversed  and  remanded. 


Brown  V.  The  State. 


(U8    111 


Indictment  for  Burglary.  •IS 


43 


1.  Charge  to  the   jury;    sufficiency    of    evidence. — A  charge  which      j     

instructs  the  jury  that  they  must  find    the    defendant    not      |oi44  lis 
Wilty  if  the  conduct  of  the    defendant    upon    a    reasonable 
hypothesis  is  consistent  with  his  innocence,  asserts  a  correct 
proposition  and  should  be  given. 

2.  Bame;  reasonable  doubt. — A    charge    which    instructs    the  Jury 

that  before  "they  can  convict  the  defendant  every  member 
of  the  jury  must  be  satisfied  beyond  a   reasonable   doubt   of 
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the  guilt  of  the  defendant,  asserts  a  correct  proposition  of 
law,  and  should  be  given. 

3.  Same;    same;    hurden    of    proof, — ^A    charge     is     correct     and 

should  be  given  at  the  request  of  the  defendant  in  a  crim- 
inal case,  which  instructs  the  jury  that  "the  burden  is  upon 
the  State  and  it  is  the  duty  of  the  State  to  show  beyond  all 
reasonable  doubt,  and  to  the  exclusion  of  every  other  reason- 
able hypothesis,  every  circumstance  necessary  to  show  that 
the  defendant  is  guilty;  and  unless  the  State  has  done  that 
in  this  case,  it  is  your  duty,  gentlemen  of  the  jury,  to  render 
a  verdict  of  not  guilty." 

4.  Same;  same;  same. — ^A    charge    asserts    a    correct    proposition 

and  should  be  given  at  the  request  of  the  defendant  in  a 
criminal  case,  which  instructs  the  jury  that  "the  only  founda- 
tion for  a  verdict  of  guilty  ♦  ♦  ♦  is  that  the  entire  jury 
shall  believe  from  the  evidence  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  that  the  defendant  is  guilty  as 
charged  in  the  indictment,  to  the  exclusion  of  every  proba- 
bility of  his  innocence  and  every  reasonable  doubt  of  his 
guilt;  and  if  the  prosecution  has  failed  to  furnish  such  meas- 
ure of  proof  and  to  so  impress  the  minds  of  the  jury  of  his 
guilt,  they  should  find  him  not  guilty." 

5.  Same;  same;  same. — A    charge    asserts    a    correct    proposition 

of  law,  which  Instructs  the  jury  that  "before  the  jury  can 
convict  the  defendant  they  must  be  satisfied  to  a  moral  cer- 
tainty not  only  that  the  proof  is  consistent  with  the  guilt  of 
the  defendant,  but  it  is  wholly  inconsistent  with  every  other 
rational  conclusion;  and  unless  the  jury  are  so  convinced  by 
the  evidence  of  the  defendant's  guilt,  that  they  would  each 
venture  to  act  upon  that  decision  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest,  they  must  find 
the  defendant  not  guilty;"  and  such  charge  should  be  given 
at  the  request  of  the  defendant  in  a  criminal  case. 

6.  Same;  trial  and  its    incidents;    when   refusal    to   give   charge 

not  justified  on  account  of  heing  mere  repetitions  of  instruc- 
tions already  given. — Charges  which,  when  abstractly  con- 
sidered are  sound  expositions  of  law,  and  which  are  applica- 
ble to  the  case  as  presented  by  the  evidence,  can  not  be  re- 
fused by  the  court  on  the  ground  that  they  are  substantially 
repetitions  of  charges  already  given,  when  upon  a  compari- 
son ot  the  charges  given  with  those  refused,  there  is  shown 
to  exist  substantial  and  material  difTerences. 

Appeal  from  the  Circuit  Court  of  Colbert. 
Tried  before  the  Hon.  Thomas  R.  Roulhac. 
The  appellant,  Otis  Brown,  was  indicted,  tried  and 
convicted  for  burglary;  the  house    burglarized    being 
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alleged  in  the  indictment  and  shown  by  the  evidence  to 
Mong  to  the  Sheffield  Coal,  Iron  &  Steel  Company.  The 
facts  pertaining  to  the  only  rulings  of  the  trial  court 
reviewed  on  the  present  appeal,  are  sufficiently  set 
fortli  in  the  opinion. 

W.  P.  &  W.  L.  Chitwood^  for  appellant,  cited  Howard 
^' State,  108  Ala.  572;  Carter  v.  State,  103  Ala.  93;  Oil- 
*^e  V.  State,  99  Ala.  155 ;  Burton,  v.  State,  107  Ala.  108. 

William  C.  Fitts^  Attorney-General,  for  the  State,, 
cited  Allen  v.  State,  111  Ala.  80;  Smith  v.  State,  92  Ala. 
30. 

McCLELLAN,  J. — The  only  exceptions  reserved  be- 
low went  to  the  action  of  the  court  in  refusing  to  give 
certain  charges  requested  by  the  defendant.  The  re- 
fusal in  each  instance  proceeded  upon  the  idea,  and  was 
expressly  based  on  the  ground  that  the  court  had  al- 
ready in  substance  given,  at  the  request  of  the  defend- 
ant in  writing  the  instruction  under  consideration. 
It,  therefore,  becomes  necessary  to  set  out  the  instruc- 
tions so  given  and  those  refused,  that  it  may  be  seen 
whether  those  refused  were  substantial  repetitions  of 
those  given.  Those  given  were  the  following:  (1.) 
"Gentlemen  of  the  jury,  you  have  no  right  to  capri- 
ciously reject  the  testimony  of  any  witness."  (2.)  "Gen- 
tlemen of  the  jury,  if  you  have  a  reasonable  doubt 
whether  the  defendant  broke  into  the  office  of  the  Shef- 
field Coal,  Iron  and  Steel  Company  in  this  case,  you 
will  find  him  not  guilty."  (3.)  "Before  the  jury  should 
convict  the  defendant,  the  hypothesis  of  his  guilt  should 
flow  naturally  from  the  facts  proved  and  be  consistent 
with  all  of  them."  (4.)  "If  you  believe  that  the  defend- 
ant has  reasonably  accounted  for  his  possession  of  the 
stolen  checks  in  this  case,  you  should  find  him  not 
guilty."  And  those  refused  were  as  follows:  (5.) 
^'Gentlemen  of  the  jury,  if  the  evidence  has  reasonably 
satisfied  you  that  the  defendant  has  accounted  for  his 
possession  of  the  checks  in  evidence,  you  should  find 
Aim  not  guilty."  (6.)  "The  jury  must  find  the  defend- 
ant not  guilty,  if  the  conduct  of  the  defendant  upon 
a  reasonable  hypothesis  is  consistent  with  his  inno- 
cence."   (7.)  "Before  the  jury  can  convict  the  defend- 
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ant  every  member  of  the  jury  must  be  satisfied  beyond 
a  reasonable  doubt  of  the  guilt  of  the  defendant."  (8.) 
"The  burden  is  upon  the  State,  and  it  is  the  duty  of  the 
State,  to  show  beyond  all  reasonable  doubt,  and  to  the 
exclusion  of  every  other  reasonable  hypothesis,  every 
(*ireuuidtance  necessary  to  show  that  the  defendant  is 
guilty;  and  unless  the  State  has  done  that  in  this  case, 
it  is  your  duty,  gentlemen  of  the  jury,  to  render  a  ver- 
dict of  not  guilty."  (9.)  "The  only  foundation  for  a 
verdict  of  guilty  in  this  case  is  that  the  entire  jury 
shall  l)elieve  from  the  evidence  beyond  a  reascmable 
doubt,  and  to  a  moral  certainty,  that  the  defendant  is 
guilty  as  charged  in  the  indictment  to  the  exclusion  of 
every  probability  of  his  innocence,  and  every  reasona- 
ble doubt  of  his  guilt;  and  if  the  prosecution  has  failed 
to  furnish  such  measure  of  proof,  and  to  so  impress 
the  minds  of  the  jury  of  his  guilt,  they  should  find  him 
not  guilty."  (10.)  "Before  the  jury  can  convict  the  de- 
fendant they  must  be  satisfied  to  a  moral  certainty  not 
only  that  the  proof  is  consistent  with  the  guilt  of  the 
defendant,  but  that  it  is  wholly  inconsistent  with  every 
other  rational  conclusion ;  and  unless  the  jury  are  so 
convinced  by  the  evidence  of  the  defendant's  guilt,  that 
they  would  each  venture  to  act  upon  that  decision  in 
nuitters  of  the  highest  concern  and  importance  to  his 
own  interest,  they  must  find  the  defendant  not  guilty." 

It  is  clear  that  charge  5  refused  is  in  substance  the 
saDie  as  charge  4  given ;  and  of  course  no  error  was 
committed  in  the  refusal  of  the  former.  Charge  1 
given  for  defendant  is  upon  a  matter  not  touched  upon 
in  any  of  the  chargers  refused,  and  so  on  the  present 
inquiry  it  may  be  left  out  of  view.  There  remains  only 
charges  2  and  3,  given  for  defendant,  to  embody  the 
propositions  set  forth  in  charges  (>  to  10,  inclusive,  re- 
fused to  defendant.  An  extended  discussion  of  this 
matter  would  subserve  no  valuable  end.  It  is  not  even 
necessary,  we  think,  to  point  out  the  differences  be- 
tween the  charges  given  and  those  refused.  Differ- 
ences do  exist;  substantial,  material  differences,  which 
are  apparent  upon  a  comparison  of  the  charges  given 
with  those  refus(»d  as  set  out  above;  those  refused  are 
not  substantially  the  same  as  those  given;  and  the  rul- 
ing of  the  court  in  its  refusals  to  charge  as  requested  can- 
not be  sustained  on  the  ground  upon  which  it  was  based. 
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Abstractly  considered  charges  6  to  10,  inclusive,  were 
sound  expositions  of  law.  They  were  applicable  to  the 
case  as  presented  by  the  evidence.  They  should  have 
been  given. 

Keversed  and  remanded. 

Scott  V.  The  State. 

Indictment  for  Assault  and  Battery. 

1.  Assault  and  tattery;  when  battery  shown  to  have  been  com- 

mitted.— Where  one  person  seizes  a  gun  in  the  hands  of  an- 
other person,  and  without  legal  excuse  violently  wrenches  it 
from  his  hands,  thereby  injuring  such  person,  he  commits  a 
battery;  and  such  facts  are  sufficient  to  warrant  a  conviction 
under  a  charge  of  assault  and  battery  with  a  gun. 

2.  Some;  relevancy  of  evidence. — In  a  prosecution  for  an  assault 

and  battery  with  a  gun,  the  fact  that  the  person  assaulted 
had  abandoned  his  home  and  left  the  defendant,  his  son.  in 
possession,  and  subsequently  returned  and  set  fire  to  the 
fences  around  the  premises  and  committed  a  trespass,  neither 
justifies  nor  mitigates  the  assault  and  battery  committed 
on  such  person  by  the  defendant;  and  evidence  of  these  facts 
Is  irrelevant  and  inadmissible. 

Appeal  from  the  County  Court  of  Shelby. 

Tried  before  the  Hon.  D.  R.  McMillan. 

The  appellant  was  indicted,  tried  and  convicted  for 
an  assault  and  battery  with  a  gun. 

Upon  the  examination  of  John  Scott,  the  person  as- 
^ulted,  after  he  had  testified  as  to  the  assault,  and 
that  tlie  defendant  was  his  son,  he  was  asked  by  the 
defendant's  counsel,  if  he  had  not  abandoned  his  fam- 
ily, and  if,  after  the  abandonment,  he  did  not  go  back 
"to  the  home  place,  where  the  defendant  was  living  with 
his  mother,  and  set  fire  to  the  fence  around  the  planta- 
tion, and  if  he  did  not  frequently  go  through  the  said 
plantation  while  the  defendant  was  farming  there,  and 
leave  the  fences  down  and  the  crops  exposed  to  cattle? 
The  bill  of  exceptions  recites  that  the  solicitor  "objected 
to  the  questions  asked  the  witness,  and  the  court  sus- 
tained the  objection  and  refused  to  allow  the  witness 
to  answer  the  same."  To  this  ruling  the  defendant 
duly  excepted. 

The  defendant  as  a  witness  in  his  own  behalf,  testi- 
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fled,  that  at  the  time  of  the  alleged  assault,  the  said 
John  Scott  came  to  the  fleld,  at  the  home  place  where 
he,  the  defendant,  was  farming,  and  told  him  if  he  did 
not  quit  plowing  there  and  get  out  of  the  fleld,  that  he 
would  kill  him,  at  the  same  time  levelling  a  double-bar- 
relled gun  at  him,  and  that  thereupon  he  took  the  gun 
from  his  father's  hands ;  but  that  there  was  no  strug- 
gle, except  that  his  father  tried  to  hold  the  gun;  and 
that  he  made  no  effort  to  strike  the  said  John  Scott. 
The  defendant  offered  to  show  that  John  Scott  had 
abandoned  his  family  and  left  his  wife  and  defendant 
in  possession  of  the  home  place,  and  did  the  act  inquired 
about  by  the  questions  asked  the  witness  for  the  State, 
on  his  examination.  The  bill  of  exceptions  recites: 
"The  court  refused  to  allow  the  defendant  to  offer  evi- 
dence to  prove  said  facts." 

Upon  the  examination  of  all  the  evidence,  the  defend- 
ant requested  the  court  to  give  to  the  jury  the  follow- 
ing written  charge,  and  separately  excepted  to  the 
court's  refusal  to  give  the  same  as  asked :  "If  the  jury 
believe  the  evidence,  they  will  find  the  defendant  not 
guilty." 

W.  S.  Cary^  for  appellant,  cited  Walker  v.  State,  72 
Ala.  17. 

William  C.  Fitts^  Attorney-General,  for  the  State, 
cited  Curtis  v.  State,  78  Ala.  12;  McDonald  v.  State,  83 
Ala.  46;  Lang  v.  State,  97  Ala.  41. 

COLEMAN,  J. — The  defendant  was  charged  with  an 
assault  and  battery  up#n  John  Scott,  with  a  gun.  The 
evidence  tends  to  show,  in  fact  shows,  that  the  defend- 
ant seized  hold  of  a  gun,  in  the  hands  of  John  Scott,  and 
without  legal  excuse,  so  far  as  appears  in  the  record, 
violently  wrenched  it  from  his  hands,  tearing  the  flesh 
and  causing  it  to  bleed.  The  appellant  insists  that 
these  facts  do  not  sustain  the  charge  of  a  battery,  but 
show  a  variance  between  the  charge  and  the  proof.  If 
the  charge  had  been  an  assault  by  shooting  at,  or  a  bat- 
tery by  shooting  John  Scott  with  a  gun,  appellant's 
contention  would  have  been  correct.  The  charge,  how- 
ever, is  an  assault  and  battery  with  a  gun.  A  criminal 
battery  is  committed  whenever  one  person  intention- 
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ally  and  wrongfully  inflicts  personal  injury  upon  an- 
other against  his  will  by  violence.  Actual  injury  is  not 
a  necessary  element  of  an  unlawful  battery. 

The  court  did  not  err  in  excluding  the  evidence 
offered  by  the  defendant  to  which  an  exception  was  re- 
served. The  various  acts  offered  to  be  proven,  were  no 
part  of  the  res  gestae  of  the  assault  and  battery,  were 
not  competent  in  justification  or  mitigation.  The  gen- 
eral rule  is  that  it  is  not  permissible  to  prove  other  and 
particular  acts  not  connected  with  the  offense.  Here 
the  ill  will  was  admitted. — Curtis  v.  State,  78  Ala.  12; 
Carpenter  v.  State,  98  Ala.  31 ;  Jordan  v.  State,  79  Ala. 
9.  Pretermitting,  however,  the  question  of  relevancy 
of  the  evidence,  it  does  not  appear  that  the  objections 
were  suflBciently  specific  and  definite,  and  as  there 
were  some  facts  not  relevant  to  which  the  objections 
related,  the  court  did  not  err  in  sustaining  the 
objections. 

Aflarmed. 


Smith  V.  The  State. 

Indictment  for  Seduction, 

1.  SedtLction;  constituents  of  offense. — To   authorize   a   conviction 

for  seduction  (Cr.  Code  of  1896.  55503;  Cr.  Code  of  1886. 
§4015),  the  woman  must  be  chaste  in  fact  at  the  time  of  the 
commission  of  the  offense;  and  the  inquiry  is  not  as  to  the 
character  or  reputation  of  the  prosecutrix,  but  as  to  her  ac- 
taal  chastity  at  the  time  of  the  alleged  seduction. 

2.  Same;  admissihiUty  of  evidence  a«    to    general    character, — On 

a  trial  under  an  indictment  for  seduction,  where  the  defend- 
ant has  introduced  evidence  tending  to  impeach  the  chastity 
of  the  prosecutrix  at  the  time  of  the  alleged  seduction,  it  is 
competent  for  the  prosecution,  in  rebuttal,  to  introduce  evi- 
dence of  her  general  character  for  chastity  at  that  time;  but 
evidence  as  to  her  character  subsequent  to  the  alleged 
seduction  is  inadmissible. 

3.  Evidence;  when  general   objection   properly   overruled. — ^Where 

in  the  examination  of  a  witness,  he  is  asked  questions  which 
call  for  both  admissible  and  inadmissible  evidence,  a  general 
objection  which  is  not  limited  to  such  part  of  the  evidence 
as  is  illegal,  is  properly  overruled. 
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4.  Proof    of    venue;    failure    of    record  to  show  same. — ^When  no 

Instruction  is  given  or  refused  involving  an  inquiry  into  the 
sufficiency  of  the  evidence  to  authorize  a  conviction  or  as 
to  proof  of  venue,  the  failure  of  the  bill  of  exceptions  to  show 
that  the  venue  was  proven,  although  it  purports  to  set  out 
substantially  all  the  evidence*  will  not  warrant  a  reversal 
of  the  judgment. 

5.  Charge    to    the    jury:    sufficiency    of    evidence. — In    the    trial 

of  a  criminal  case,  where  the  venue  of  the  crime  is  fully 
proved,  without  conflict,  a  charge  which  ignores  the  proof 
of  venue  and  predicates  the  defendant's  conviction  upon  the 
Jury  believing  beyond  a  reasonable  doubt  that  there  exists  the 
essential  elements  of  the  crime  charged,  is  not  erroneous. 

6.  Bame;  same. — In    such    a    case,    a  charge  which  instructs  the 

jury  that  if  they  "believe  from  the  evidence  that  if  a  witness 
has  been  successfully  impeached,  the  jury  may  disregard  the 
testimony  of  such  witness  entirely,"  asserts  a  correct  propo- 
sition and  is  properly  given. 

7.  Seduction;    chastity   of    prosecutrix;    turden   of   proof. — Under 

the  statute  defining  seduction  (Code  of  1896,  §55u3/,  the  chas- 
tity of  the  prosecutrix  at  the  time  of  the  alleged  seduction  is 
an  essential  ingredient  of  the  offense,  and  is  to  be  presumed 
in  the  absence  of  evidence  to  the  contrary:  and  the  burden 
01  proving  unchastity  is  upon  the  defendant,  but  when  there 
is  introduced  evidence  tending  to  prove  unchastity  of  a 
woman,  reasonable  doubt  of  her  chastity  is  as  fatal  to  a  con- 
viction as  Is  the  existence  of  such  douot  in  reference  to  any 
other  material  fact. 

8.  Same;  same;  same;  charge  to  the  jury. — On    a   trial   under   an 

indictment  for  seduction,  a  charge  which  instructs  the  jury 
that  "To  authorize  a  conviction  for  seduction  the  woman 
must  be  chaste  in  fact  at  the  time  of  her  alleged  seduction, 
the  inauiry  being  not  as  to  her  character  or  reputation  for 
chastity  at  the  time  of  her  alleged  seduction,  but  as  to  her 
actual  chastity  at  the  time,"  while  asserting  a  generally  cor- 
rect proposition  of  law,  is  properly  refused,  as  calculated 
to  confuse  and  mislead  the  jury,  where,  in  rebuttal  to  the 
evidence  adduced  by  defendant  tending  to  impeach  the  chas- 
tity of  the  prosecutrix  at  the  time  of  the  commission  of  the 
offense,  the  State  introduced  evidence  tending  to  show  the 
good  character  of  prosecutrix  up  to  the  time  of  the  alleged 
seduction. 

9.  Same;   same;   charge    to    the   jury. — In    such  a  case,   a   charge 

which  instructs  the  jury  that  if  prior  to  the  time  of  the 
alleged  seduction  the  prosecutrix  had  been  criminally  in- 
timate with  another  man,  she  was  not  chaste  at  the  time  of 
the  commission  of  the  alleged  offense,  unless  the  evidence 
shows  that  she  had  reformed  before  the  alleged  seduction, 
asserts  a  correct  proposition  of  law  and  should  be  given. 
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Appeal  from  tlie  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

The  defendant,  George  Smith,  was  indicted,  tried  and 
convicted  for  the  seduction  of  Beulah  Rumsay.  The 
rulings  of  the  court  upon  the  evidence,  to  which  excep- 
tions were  reserved,  are  sufficiently  shown  in  the 
opinion. 

Among  the  charges  given  by  the  court  at  the  request 
of  the  State,  to  the  giving  of  each  of  which  the  defend- 
ant separately  excepted,  were  the  following :  ( 1. )  *'The 
court  charges  the  jury,  that  if  the  jury  believe  beyond  a 
reasonable  doubt  from  the  evidence,  that  within  three 
years  before  the  finding  of  the  indictment  in  this  case, 
(leo.  Smith,  by  means  of  temptation,  seduced  Beulah 
Rumsay,  who  was  then  an  unmarried  woman,  and  that 
she  was  then  a  chaste  woman,  the  jury  must  convict  the 
defendant."  (6.)  "The  court  charges  the  jury  that  in 
determining  what  credence  they  will  give  to  the  testi- 
mony of  George  Smith,  the  jury  will  look  to  the  fact, 
in  connection  with  all  the  other  evidence,  that  he  is  the 
defendant  in  the  cause  and  interested  in  the  result."' 
(10.)  **The  court  charges  the  jury,  that  if  the  jury  be- 
lieve from  the  evidence  that  any  witness  has  been  suc- 
cessfully impeached,  the  jury  may  disregard  the  tes- 
timony of  such  witness  entirely."  The  2d,  3d 
and  4th  charges  were  in  the  exact  words  of  the 
1st  charge,  with  the  exception  that  they  predicated 
a  conviction  upon  the  jury  believing  that  the  seduction 
.  was  accomplished  by  means  of  arts,  flattery  or  promise 
of  marriage,  respectively.  The  5th  charge  was  the  same 
as  the  first,  except  that  the  conviction  was  predicated 
upon  the  jury  believing  that  the  seduction  was  accom- 
plished by  means  of  either  temptations,  arts,  deception, 
flattery  or  promise  of  marriage. 

The  defendant  requested  the  court  to  give  to  the 
jnry,  among  other  written  charges,  the  following,  and 
Heparately  excepted  to  the  court's  refusal  to  give  each 
of  thom  as  asked:  (2.)  "The  court  charges  the  jury 
tliat  to  authorize  a  conviction  for  seduction  the  woman 
must  be  chaste  in  fact  at  the  time  of  her  alleged  seduc- 
tion: the  inquiry  being  not  as  to  her  character  or  repu- 
tation for  chastity  at  the  time  of  her  alleged  seduction ; 
i'Ut  as  to  her  actual  chastity  at  the  time.''  (4.)  "If  the 
jury  believe  from  the  evidence  that  Beulah  Rumsay  had 
Iiad  sexual  intercourse  with  any  one  prior  to  the  time 
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when  slie  alleges  she  was  seduced  by  defendant,  then 
ciho  wais  not  chaste  at  the  time  she  alleges  she  was  se- 
diic^oJ  by  him,  unless  the  evidence  also  shows  that  she 
h;i«l  reformed  before  the  alleged  seduction  by 
defendant." 

li.  W.  Garden  and  C.  Daniels,  for  appellant,  cited 
Bam  V.  State y  61  Ala.  75;  Huhhard  v.  State^  72  Ala, 
IQd;  White  V.  StatCy  72  Alsi.  200;  Wilson  v.  State,  73 
Ala.  527. 

William  C.  Fitts,  Attorney-General,  for  the  State, 
cited  S7nith  v.  State,  107  Ala.  139. 

HARALSON,  J.— 1.  In  a  case  of  this  character,  the 
inquiry  is  not  as  to  character  or  reputation  of  the  pros- 
ecutrix, but  as  to  her  actual  chastity  at  the  time  of  the 
alleged  seduction. — Hussei/s  Case,  86  Ala.  34 ;  Wilson^s 
Case,  73  Ala.  527. 

The  witness  for  defendant,  Mat.  Sanford,  testified  to 
facts  the  tendency  of  Which  was  to  impeach  her  chas- 
tity at  that  time..  It  was  competent,  therefore,  for  the 
prosecutrix  in  rebuttal,  also  to  adduce  evidence  of  her 
general  character  at  that  time. — S7nith^s  Case,  107  Ala. 
139.  Proof  of  character  in  this  respect,  however,  since 
the  alleged  seduction,  is  irrelevant  to  show  chastity  at 
the  time  of  seduction.  A  woman  who  was  unchaste 
when  seduced,  may  have  since  reformed  and  established 
a  good  reputation,  but  it  would  not  follow  therefrom, 
that  she  was  not  unchaste  at  the  time  of  her  seduction. 
The  proof  in  such  cases,  should  be  limited  to  character 
at  the  time  of  and  previous  to  the  alleged  seduction. — 
White's  Case,  111  Ala.  92;  Bracken's  Case,  /6.  68;  1 
Brick.  Dig.  513,  S914. 

The  witness,  Thomas  Warren,  was  asked  on  cross- 
examination  by  the  State,  *^If  he  knew  the  character  of 
the  prosecutrix,  in  the  neighborhood  where  she  lived, 
for  chastity,  before  and  after  the  time  of  her  troubles 
with  defendant?''  Objection  was  raised  by  defendant 
on  the  ground  that  the  question  called  for  illegal,  irrel- 
evant and  incompetent  evidence.  The  evidence,  it  is 
presumed  was  (*alled  for  in  rebuttal  to  evidence  by  de- 
fendant tending  to  imi)each  her  chastity.  For  this  pur- 
pose, character  up  to  the  time  of  the  alleged  seduction 
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^  ^  as  we  have  seen,  competent ;  but  proof  of  such  char- 
^<?ter  after  that  time,  was  not  proper.  The  objection 
was  not  to  a  part,  but  to  the  whole  question  and  its 
answer,  and  as  the  objection  was  not  limited  to  that 
part  of  the  evidence  sought,  which  was  illegal,  but  was 
general,  to  that  which  was  legal  as  well,  it  was  properly 
overruled. 

2.  It  is  well  settled  that  the  giving  or  refusing  a 
charge  involving  an  inquiry  into  the  sufficiency  of  the 
evidence  to  authorize  a  conviction,  will  Compel  a  revers- 
al of  the  judgment,  where  there  was  no  proof  of  venue, 
and  that  where  there  has  been  no  instruction  going  to 
the  sufficiency  of  the  evidence  to  convict,  no  reversal 
can  be  had  on  account  of  the  absence  of  evidence  of 
venue  from  a  bill  of  exceptions  reciting  that  it  con- 
tained all  the  evidence,  there  being  no  point  made  in 
that  connection  in  the  court  below. — Hubbard's  Case, 
72  Ala.  164 ;  Boicden's  Case,  91  Ala.  61,  62;  Dentler's 
Ca^e,  112  Ala.  70. 

In  this  case  there  was  full  proof  without  conflict  of 
the  venue  of  the  crime  in  Cherokee  county,  and  no  in- 
struction was  given  or  refused  in  respect  to  the  suffi- 
ciency of  this  proof.  Charge  1,  given  at  the  request  of 
the  State,  which  ignored  proof  of  venue,  fully  estab- 
lished, was  not,  therefore,  as  contended,  faulty  on  that 
monnt— Clarke's  Case,  78  Ala.  474. 

3.  Charge  6  for  the  State  was  free  from  error,   and 

has  been  heretofore  approved  by  us. — Wilkins  v.  ^tate, 

98  Ala.  1;  Miller's  Case,  107  Ala.  42;  Smith's  Case,  lb., 

140.    And  so  was  charge  10. — Lcicis'  Case,  88  Ala.  11; 

Moore's  Case,  68  Ala.  360. 

The  other  charges  requested  and  given  for  the  State, 
were  correct  instructions.  See  authorities  cited  sus- 
taining them,  under  section  5503  of  Code  of  1896. 

The  chastity  of  the  prosecutrix  must  be  presumed, 
until  the  defendant  introduces  evidence  to  the  contrary. 
The  burden  is  on  him  to  impeach  it. — Wilson's  Case,  73 
Ala.  supra;  21  Am.  &  Eng.  Encyc.  of  Law,  1047,  and 
authorities  there  cited.  When  he  has  introduced  evi- 
dence sufficient  to  raise  a  reasonable  doubt  of  the  guilt 
of  defendant,  he  is  entitled  to  acquittal. — Smith's  Case, 
supra;  Carney's  Case,  79  Ala.  14. 

4.  Charge  2  requested  by  defendant  was  properly  re- 
fused. While  asserting  a  generally  correct  proposition 
of  law,  it  was  calculated  to  confuse  and  mislead    the 
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jury.  Evidence  had  been  introduced  by  the  State  tend- 
ing to  show  the  character  of  prosecutrix,  up  to  the  time 
of  the  alleged  seduction,  in  rebuttal  of  evidence  by  the 
defendant  tending  to  impeach  her  chastity  at  that  time. 
The  giving  of  the  charge  would  have  tended  to  render 
nugatory  this  rebutting  evidence  on  the  part  of  the 
State. 

5.  Charge  4  requested  by  defendant  and  refused 
seems  to  be  free  from  error,  and  does  not  appear  to  have 
been  duplicated  in  other  charges  given  at  his  request. 
We  do  not  deem  it  important  to  review  the  other  re- 
fused charges  of  defendant,  as  several  of  them  are  sub- 
stantially duplicated  in  (•harges  given  at  his  request, 
and  because,  from  principles  laid  down  above,  the  cause 
may  be  retried  without  liability  to  error. 

Reversed  and  remanded. 


McClellan  v.  The  State. 

Indictment  for  Setling  Spirituotis  Liquors  Contrary  to 

Laii\ 

1.  Belling  spirituous  or  vinous  liquors;  sufficiency    of   indictment. 

Under  the  statute  making  it  unlawful  '*to  sell,  give  away  or 
otherwise  dispose  of  any  sprituous,  vinous  or  malt  liquors/' 
in  a  certain  county,  an  indictment  which  charges  that  the  de- 
fendant "sold,  gave  away  or  otherwise  disposed  of  spirituous, 
vinous  or  malt  liquors  without  a  license  and  contrary  to 
law,"  etc.,  in  said  county,  is  sufficient,  and  is  not  subject  to 
demurrer  for  charging  the  commission  of  offenses  in  the 
alternative. 

2.  Trial  and  its  incidents;  waiver   of    trial    ty   jury, — ^Where  the 

statute  establishing  a  City  Court  authorizes  the  court  to  try 
misdemeanors  by  the  judge  without  the  intervention  of  a 
jury,  unless  the  defendant,  within  the  first  three  days  of  the 
jury  term,  after  the  docketing  of  the  case  should,  in  writing, 
demand  a  trial  by  jury,  a  failure  on  the  part  of  the  defend- 
ant to  make  the  demand  as  required,  operates  as  a  waiver  of 
trial  by  jury,  which  the  defendant  can  not  subsequently,  of 
his  own  volition,  retract ;  and  after  such  waiver,  the  defendant 
can  not  be  heard  subsequently  to  complain  of  being  deprived 
of  trial  by  jury. 

Appeal  from  the  City   Court  of  Anniston. 
Vol.  118. 
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Tried  before  the  Hon.  James  W.  Lapsley. 

The  appellant  was  tried  and  convicted  under  tlie  fol- 
lowing indictment:  "The  grand  jury  of  said  county 
charge  that  before  the  finding  of  this  indictment  that 
Sam  McClellan,  alias  Samuel  McClellan,  sold,  gave 
away,  or  otherwise  disposed  of  spirituous,  vinous,  or 
malt  liquors  without  a  license  and  contrary  to  law, 
against  the  peace  and  dignity  of  the  State  of  Alabama." 
The  defendant  demurred  to  this  indictment  upon  the 
following  grounds :  1.  Because  there  are  three  alterna- 
tive or  disjunctive  averments  in  said  indictment,  as  fol- 
lows: (1)  "sold,"  (2)  "gave  away,"  (3)  "or  otherwise 
disposed  of  spirituous,  vinous  or  malt  liquors  without 
a  license  and  contrary  to  law ;  and  two  of  said  aver- 
ments, viz.,  "gave  away  and  otherwise  disposed  of"  with- 
out a  license  and  contrary  to  law,  as  averred  in  said  in- 
dictment, do  not  charge  any  criminal  offense  under  the 
law.  2.  Because  said  indictment  charges  that  the  de- 
fendant "gave  away  or  otherwise  disposed  of"  liquor, 
which  is  not  unlawful  under  the  general  law  of  the 
State,  and  said  indictment  fails  to  charge  that  it  was 
done  in  violation  of  any  local  law  prohibiting  the  same, 
and  it  fails  to  allege  in  what  prohibited  locality  the 
liquor  was  given  away  or  otherwise  disposed  of  by  the 
defendant.  3.  Because  said  indictment  fails  to  allege 
that  the  three  alternatives  "sold,"  "gave  away"  or 
"otherwise  disposed  of,"  or  either  of  them,  occurred  in 
any  locality  where  they  were  legally  prohibited.  This 
demurrer  was  overruled,  and  the  defendant  duly 
excepted. 

This  cause  was  docketed  in  the  city  court  on  October 
14,  1897.  On  February  9,  1898,  the  day  of  the  defend- 
ant's trial,  the  defendant  for  the  first  time  objected  to 
being  tried  by  the  court  without  a  jury.  Upon  it 
being  shown  when  the  cause  was  docketed,  the  court 
overruled  the  objection,  and  to  this  ruling  the  defend- 
ant duly  excepted. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  FittS;,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J.— The  indictment  is  founded  on  the 
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statute,  approved  February  9th,  1897,  (Pamph.  Acts, 
1896-97,  p.  683),  which  renders  it  unlawful,  and  an  in- 
dictable misdemeanor,  "to  sell,  give  away,  or  otherwise 
dispose  of  any  spirituous,  vinous,  or  malt  liquors,  in 
Calhoun  county,''  with  an  exception  of  towns  or  cities 
having  authority  to  regulate  and  license  the  sale  of  such 
liquors  within  their  territorial  limits.  The  indictment 
corresponds  to  the  form  of  indictment  prescribed  by  the 
Code,  for  the  sale  of  such  liquors  without  license. — Cr. 
Code,  1896,  Form  79.  The  form  is  by  section  5077  of 
the  Code  declared  sufficient  for  the  violation  of  any 
special  and  local  laws  regulating  or  prohibiting  the  sale 
of  such  liquors.  The  indictment  pursues  the  words  of 
the  statute,  sell^  give  away,  or  otherwise  dispose  of. 
A  sale,  or  a  gift,  or  other  disposition,  is  violative  of  the 
statute,  constituting  an  offense  of  the  same  character, 
subjecting  to  the  same  punishment.  With  the  commis- 
sion of  either,  the  statute  authorizes  the  defendant  to 
be  charged  in  the  alternative  in  the  same  count. — Cr. 
Code,  1896,  §4913.  The  demurrers  to  the  indictment 
were  properly  overruled. 

Since  the  decision  in  Connelly  v.  State,  60  Ala,  89, 
it  has  been  regarded  as  settled  that  a  defendant  charged 
with  a  misdemeanor,  may  of  his  own  election  waive  a 
trial  by  jury,  and  submit  to  a  trial  by  the  court.  Upon 
this  theory  a  number  of  inferior  courts  have  been  cre- 
ated and  organized,  and  it  is  now  too  late  to  enter  upon 
a  discussion  of  it.  The  statute  declaring  the  power  and 
jurisdiction  of  the  city  court  authorizes  the  trial  of 
misdemeanors  by  the  judge  without  the  intervention  of 
a  jury,  unless  the  defendant  within  the  first  three  days 
of  the  jury  term,  after  the  docketing  of  the  case,  in 
writing  demands  a  trial  by  jury,  and  neglect  to  make 
the  demand  operates  a  waiver  of  the  right  to  such  trial. 
The  statute  afforded  the  defendant  full  opportunity  to 
elect  a  trial  by  jury  if  he  had  desired  it.  The  cause  was 
docketed  in  the  court,  and  all  that  was  required  of  him 
was  the  expression  in  writing  within  the  prescribed 
time  of  his  demand  for  such  trial.  When  the  whole  stat- 
ute is  read,  the  manifest  purpose  of  the  requirement,  is, 
that  the  court  should  be  the  better  able  to  control  the 
summoning  and  attendance  of  juries  during  the  term, 
facilitating  the  transaction  of  business.  Neglecting  to 
make  the  demand  was  a  waiver  of  trial  by  jury;  a 
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waiver  he  could  not  subsequently  of  his  own  volition 
retract.  If  there  were  any  peculiar  circumstances,  at- 
tending the  waiver,  which  in  the  exercise  of  a  sound 
judicial  discretion  would  have  justified  the  court  in  re- 
lieving defendant  from  its  consequences,  they  are  not 
disclosed  by  the  record. 

We  find  no  error  in  the  record,  and  the  judgment 
must  be  aflftrmed. 


Curtis  V.  The  State. 

118    1^1 

Indictment  for  Forgery.  \»_JL 

1.  Organization   of   jury;    trial   under  an  indictment  for  forgery. 

Where,  on  a  trial  under  an  indictment  for  forgery,  after  the 
parties  have  announced  ready,  the  solicitor  suggests  to  the 
court  that  two  of  the  jurors  confronting  the  defendant  were 
members  of  the  Jury  which  tried  the  defendant  previously 
at  the  same  term  of  the  court  on  a  charge  of  forgery,  in 
which  case  the  facts  were  similar^  and  in  many  Instances, 
identical  with  the  facts  in  the  pending  case,  it  is  proper  for 
the  court  to  excuse  the  two  jurors  mentioned. 

2.  Forgery;   relevancy  of  evidence. — ^Where,   on   a  trial  under  an 

indictment  for  forgery,  the  instrument  alleged  to  have  been 
forged  was  a  mortgage  executed  to  the  defendant  and  which 
had  been  transferred  by  him  to  a  partnership,  as  collateral 
security  for  certain  advances  made  by  said  partnership  to 
the  defendant,  evidence  that  such  partnership  refused  to  make 
the  advances  to  the  defendant  until  he  should  give  addi- 
tional security,  and  that  shortly  after  such  refusal  the  defend- 
ant transferred  to  the  said  partnership  the  mortgage  alleged 
to  have  been  forged,  together  with  other  collateral  securities, 
which  mortgage  bore  a  date  subsequent  to  the  time  of  the 
refusal,  is  admissible. — (Bbickell,  C.  J.,  dissenting.) 

3.  Same;    expert  testimony. — On  a  trial  under  an  indictment  for 

forgery,  where  a  witness,  after  testifying  that  he  had  been 
a  bookkeeper  for  many  years  and  had  seen  many  different 
kinds  of  writing,  then  further  testifies  that  he  did  not  know 
that  he  had  ever  seen  a  paper  that  was  forged,  and  that  he 
bad  no  skill  or  experience  in  comparing  forged  hand-writing 
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with  genuine  slgnaturee.  sueh  witness  is  not  competent  to 
compare  the  alleged  signature  of  an  attesting  witness  to  the 
forged  Instrument  with  his  genuine  signature  to  a  paper  not 
in  evidence,  but  offered  for  the  purpose  of  comparison  and  to 
state  whether  the  signature  of  the  said  attesting  witness  to 
the  instrument  alleged  to  have  been  forged  was  genuine. 

4.  Same;  charge  to  the  jury. — Where    the    necessary  consequence 

of  an  act  which  is  done  is  to  defraud,  a  fraudulent  intent 
may  be  inferred  when  the  said  act  is  shown  to  have  been 
knowingly  and  willfully  done;  and  on  a  trial  under  an  in- 
dictment for  forgery,  a  charge  which  so  Instructs  the  jury 
is  free  from  error. 

5.  Same;  inference  as  to  the  act  of  forgery, — On  a  trial  under  an 

indictment  for  forgery,  where  the  defendant  is  named  as  the 
beneficiary  in  the  instrument  alleged  to  have  been  forged,  an 
inference  that  the  defendant  forged  the  said  instrument 
arises  from  proof  of  the  fact  that  he  uttered  and  published  it 
as  true,  knowing  it  to  have  been  forged. 

6.  Same;  forgery  by  mortgagee;  authority  of  creditor  to  sign  name 

of  debtor  to  mortgage. — On  a  trial  under  an  indictment  for 
forgery,  where  it  is  shown  that  the  person  whose  name  was 
signed  to  the  mortgage,  which  was  alleged  to  have  been 
forged,  was  indebted  to  the  defendant,  a  charge  which  in- 
structs the  Jury  that  the  mere  fact  of  such  indebtedness  is  not 
sufficient  to  authorize  the  defendant  to  sign  the  name  of  the 
debtor  to  the  mortgage  in  controversy,  is  free  from  error. 

7.  Same;  charge  to  the  jury. — On    a    trial    under    an    indictment 

for  forgery,  a  charge  which  instructs  the  jury  that  if  the  de- 
fendant signed  the  names  of  the  persons  alleged  to  have  been 
forged  to  the  instrument  in  question,  with  the  intent  to  de- 
fraud, and  without  the  knowledge  and  authority  of  such  per- 
sons, the  jury  must  find  the  defendant  guilty,  asserts  a  correct 
proposition  of  law,  and  is  not  open  to  the  objection  that  it 
fails  to  instruct  the  jury  that  they  must  believe  the  facts 
hypothesized  beyond  a  reasonable  doubt;  since  the  charge 
asserts  the  guilt  upon  the  facts  hypothesized  as  being  abso- 
lutely true,  and,  therefore,  beyond  a  reasonable  doubt. 

Appeal  from  the  City  Court  of  Talladega. 

Tried  before  the  Hon.  John  W.  Bishop. 

The  appellant,  D.  B.  Curtis,  was  indicted,  tried  and 
convicted  for  forgery ;  the  instrument  forged  being  a 
mortgage  purporting  to  be  executed  by  one  Daniel 
Cross  to  the  defendant,  D.  B.  Curtis,  and  attested  by 
Charles  Cross. 
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On  the  trial  of  the  cause,  on  January  14,  1897,  when 
the  State  and  the  defendant  announced  ready,  and  jury 
numbered  one  of  the  regular  juries  for  the  week  being 
in  the  jury  box,  the  solicitor  called  the  court's  attention 
to  the  fact  that  two  of  the  jurors  who  were  upon  the 
said  jury  tried  the  defendant  in  November,  1896,  during 
the  same  term  of  the  city  court,  and  that  the  case 
cO^ainst  the  defendant,  which  was  now  to  be  tried,  was, 
in  many  particulars  similar  to  that  case,  and  that  manj' 
of  the  facts  were  identical;  that  each  indictment 
charged  the  defendant  with  forger}-,  the  parties  upon 
whom  the  forgery  was  practiced  being  the  same  in 
each  case;  that  the  instrument  alleged  to  have  been 
forged  in  each  case  was  traded  or  transferred  at  the 
same  time;  that  the  party  whose  name  he  is  charged 
to  have  forged  as  a  witness  to  each  of  said  instruments 
was  the  same,  and  that  the  principal  facts  in  reference 
to  the  proof  of  the  case  would  be  the  same;  that  while 
the  principals  to  the  two  instruments  were  different,  in 
each  instance  the  signature  of  the  principal  signed  to 
each  paper  alleged  to  have  been  forged  was  by  mark. 
Upon  the  statement  of  these  facts,  which  were  conceded 
by  the  defendant  to  be  true,  the  court  excused  the  two 
members  of  the  jury  referred  to,  and  to  this  ruling  the 
defendant  duly  excepted. 

The  instrument  alleged  to  have  been  forged  was  a 
mortgage,  purporting  to  have  been  executed  by  one 
Daniel  Cross,  whose  signature  was  affixed  thereto  by 
the  making  of  his  mark,  and  the  signature  purported 
to  have  been  witnessed  by  one  Charles  Cross. 

The  State  introduced  as  a  witness  the  said  Daniel 
Cross,  who  testified  that  he  did  not  execute  the  instru- 
ment alleged  to  "have  been  forged,  nor  did  he  authorize 
any  one  else  t#  do  so  for  him ;  and  there  was  other  evi- 
dence introduced  in  behalf  of  the  State  tending  to  show 
that  the  defendant  was  guilty  as  charged. 

Charles  Cross,  a  witness  for  the  State,  and  whose 
name  was  signed  as  the  attesting  witness  to  the  instru- 
ment alleged  to  have  been  forgeil,  testified  that  he  did 
not  sign  the  mortgage,  nor  had  he  ever  seen  Daniel 
Cross  make  his  mark  to  said  mortgage,  nor  to  any  mort- 
gage to  the  defendant  at  any  time. 

M.  L.  Smith,  a  witness  for  the  State,  testified  that  he 
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was  a  member  of  the  firm  of  Smith  Bros.,  to  whom  the 
mortgage  alleged  to  have  been  forged  by  the  defendant 
was  transferred;  that  prior  to  the  transfer  of  the  mort- 
gage to  them,  Smith  Bros,  had  made  considerable  ad- 
vances to  the  defendant,  and  had  declined  to  make  fur- 
ther advances  to  him;  that  subsequent  to  such  refusal, 
the  defendant  came  to  the  store  of  Smith  Bros,  and 
transferred  the  note  and  mortgage,  which  was  alleged 
to  have  been  forged,  and  which  had  been  introduced  in 
evidence,  as  collateral  security,  with  other  notes,  and 
that  upon  such  security.  Smith  Bros,  made  additional 
advances  to  the  defendant.  This  witness  was  then 
asked  by  the  State's  counsel  the  following  question: 
"If  about  two  weeks  previous  to  this  transaction,  he  had 
any  conversation  with  the  defendant  in  regard  to  get- 
ting these  additional  supplies,  and  if  so,  to  state  what 
it  was?"  The  defendant  objected  to  this  question,  upon 
the  grounds,  1st,  that  it  called  for  illegal  and  irrelevant 
testimony,  and,  2d,  that  it  called  for  a  conversation  that 
occurred  before  the  alleged  date  of  the  mortgage,  before 
the  same  was  transferred  to  Smith  Bros.  The  court 
overruled  the  objection  and  the  defendant  duly  ex- 
cepted. The  witness  then  answered,  that  about  two 
weeks  before  the  transfer  of  said  mortgage  to  Smith 
Bros,  the  defendant  asked  him  as  a  member  of  the  part- 
nership, to  make  him  additional  advances;  that  he  re- 
fused to  do  so  unless  the  defendant  would  give  Smith 
Bros,  additional  security ;  that  defendant  then  said  that 
he  had  some  notes  and  mortgages  of  his  tenants  which 
he  could  give  him  a^  collateral  security,  and  that  he 
would  transfer  these  to  Smith  Bros,  for  the  additional 
advancements;  that  thereupon  the  witness  agreed  to 
make  defendant  further  advances  upon  the  delivery  to 
them  of  such  collateral  security,  and  that  in  pursuance 
of  this  agreement  and  arrangement,  the  defendant 
transferred  to  Smith  Bros,  the  mortgage  alleged  to  have 
been  forged.  The  defendant  moved  to  exclude  this  tes- 
timony of  the  witness,  upon  the  same  grounds  stated  sla 
grounds  of  objection  to  the  question.  The  court  over- 
ruled the  objection,  and  the  defendant  duly  excepted. 

The  evidence  for  the  defendant  tended  to  show  that 
the  instrument  alleged  to  have  been  forged  was  not,  in 
fact,  forged;  that  the  mortgage  had  been  executed  by 
Daniel   Cross  making  his  mark;   that  Charles  Cross 
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had  signed  his  name  thereto  as  an  attesting  witness. 
There  was  also  evidence  introduced  in  behalf  of  the  de- 
fendant that  the  writing  in  the  body  of  the  mortgage 
was  not  in  the  same  handwriting  as  was  that  in  which 
the  name  of  Charles  Cross  was  written,  nor  as  that  in 
which  the  name  of  Daniel  Cross  was  written.  The  de- 
fendant testified  that  the  mortgage  of  Daniel  Cross, 
which  was  alleged  to  have  been  forged,  was  executed  to 
him  by  said  Daniel  Cross  to  secure  an  indebtedness  to 
him;  while  the  testimony  for  the  State  tended  to  show 
that  there  was  no  indebtedness  from  Daniel  Cross  to 
the  defendant. 

James  H.  Hayden  was  introduced  as  a  witness  for 
the  defendant,  and  after  testifying  that  he  had  been  a 
bookkeeper  for  many  years  and  had  seen  many  differ- 
ent kinds  of  handwriting,  further  testified  that  he  did 
not  know  that  he  had  ever  seen  a  paper  with  a  signature 
that  was  forged;  that  he  had   no   skill   in   comparing 
forged  handwriting  with  genuine  handwriting.     Upon 
this  witness  being  asked  to  compare  the  alleged  signa- 
ture of  Charles  Cross  as  a  witness  to  the  forged  instru- 
ment with  his  genuine  signature  to    the   paper   intro- 
duced in  evidence,  and  offered  for  the  purpose  of  com- 
parison, and  to  state  if  the  signature  of  the  said  Cross 
yas  genuine,  the  State  objected  on  the  ground  that  the 
instrument  containing  the  genuine  signature  was  not 
introduced  in  evidence;  and  that  the  witness  was  not 
shown  to  have  been  an  expert.    The  court  sustained  the 
objection,  and  the  defendant  duly  excepted. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  solicitor,  gave  to  the  jury  the  fol- 
lowing written  charges;  and  to  the  giving  of  each  of 
these  charges  the  defendant  separately  excepted:  (1.) 
"If  the  evidence  shows  that  a  person  knowingly  and 
willfully  does  an  act  the  probable  consequences  of 
which  would  be  to  injure  or  defraud,  the  jury  may  in- 
fer a  fraudulent  intent."  (2.)  "The  jury  may  infer 
that  the  defendant  did  himself  forge  the  purported  in- 
strument, if  they  believe  beyond  a  reasonable  doubt 
from  the  evidence  that  he  uttered  and  published  it  as 
true,  knowing  it  to  have  been  forged."  (3.)  "The  mere 
fact,  if  it  be  a  fact,  that  Cross  was  indebted  to  Curtis 
would  not  be  sufKcient  to  authorize  Curtis  to  sign  the 
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name  of  Cross  to  the  mortgage  in  controversy.-'  (4.) 
^'The  court  charges  the  jury  that  if  the  defendant  signed 
the  name  of  Charles  Cross  and  the  name  of  Daniel  Cross 
and  made  his  mark  thereto  with  the  intent  to  defraud, 
express  or  implied,  without  the  knowledge  and  author- 
ity of  Daniel  Cross  and  Charles  Cross,  then  you  must 
find  him  guilty,  whether  there  was  any  evidence  of  in- 
debtedness from  Cross  to  Curtis  or  not." 

C.  C.  Whitsox,  for  appellant. — The  action  of  the 
court  in  excusing  the  two  jurors  after  the  trial  had 
been  entered  upon,  was  erroneous. — Calhoun  v.  Han- 
nan,  87  Ala.  271i. 

The  charges  given  by  the  court  at  the  request  of  the 
State  were  erroneous,  and  should  have  been  refused. — 
3  Brick.  Dig.,  109,  §33;  Bost'w  r.  State,  94  Ala.  45; 
KiihJ  V,  Htat(\  83  Ala.  58;  Calhoun  r.  Hannan,  87  Ala. 
277;  (ioodrn  v.  i<tati\  55  Ala.  178;  Heath  v.  State,  99 
Ala.  179;  Pier.son  r.  State,  99  Ala.  148. 

William  C.  Fitts,  Attorney-General,  and  Knox, 
Bowie  and  Dixon^  for  the  State. — There  was  no  error 
in  the  ruling  of  the  court  in  excusing  the  two  jurors. — 
Smith  V.  State,  55  Ala.  1;  Wickard  v.  State.  109 
Ala.  45. 

The  ruling  of  the  court  in  declining  to  allow  the  wit- 
ness Hayden  to  make  the  comparison  between  the  sig- 
nature of  the  attesting  witness  to  the  alleged  forged  in- 
strument and  his  genuine  signature  was  free  from  error. 
Kirkseji  r.  Kirk-sey,  41  Ala.  626;  Snider  r.  Barks,  84 
Ala.  56;  (libson  r.  Trowbridge  Furniture  Co.,  96 
Ala.  357. 

HAKALSOX,  J. — 1.  There  was  no  error,  under  the 
facts  set  out,  in  excusii.g  the  two  jurors,  Wood  and  Ty- 
lor,  on  suggestion  of  tlie  solicitor,  from  sitting  on  the 
jury  to  try  defendant.  The  fact  that  the  persons  com- 
posing jury  number  one,  were  in  the  box,  at  the  time 
the  parties  announced  ready  for  trial,  did  not  imply 
necessarily  that  they  were  ready  to  try  with  those  per- 
sons as  a  jury.  The  State  had  a  right  to  challenge  these 
two  jurors  for  any  reason.  The  solicitor,  for  the  rea- 
sons set  out,  asked  that  the  two  jurors  be  excused  from 
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the  jury.  It  was  his  right  to  exclude  them,  for  they 
were  subject  to  challenge  for  cause.  If  the  court  had 
excused  them  mero  motUy  its  action  would  have  been 
free  from  error.— .Code  of  1886,  §4334;  The  State  v. 
Marshall.  8  Ma.  302;  Smith  v.  The  State,  55  Ala.  1; 
(Innrtt  r.  The  State,  76  Ala.  20;  Griffin  v.  The  State, 
90  Ala.  599. 

2.  There  was  no  error  in  admitting  the  conversation 
between  M.  L.  Smith,  of  the  firm  of  Smith  Bros.,  to 
whom  the  alleged  forged  mortgage  was  transferred. 
The  conversation  related  to  collateral  securities  which 
defendant  proposed  to  give  said  firm  for  advances  to 
be  made  to  him,  and  a  promise  that  he  would  bring 
them  later,  which  he  did  do, — about  two  weeks  after- 
wards,— ^and  on  the  transfer  of  which, — including  the 
alleged  forged  mortgage, — and  in  consideration  of 
which,  Smith  Bros,  made  advances  in  goods,  provisions, 
^tc,  to  defendant.  This  conversation  tended  to  show 
the  motive  of  defendant  to  forge  and  utter  the  instru- 
inent,  and  to  injure  and  defraud  said  firm.  The  alleged 
Gorged  mortgage  purports  to  have  been  executed  on  the 
2-ith  of  April,  three  days  only  before,  as  the  evidence 
shows,  it  was  transferred  by  defendant  to  Smith  Bros. 

3.  The  witness,  Hayden,  testified  that  he  did  not 
know  that  he  had  ever  seen  a  paper  that  was  forged,  and 
that  he  had  no  skill  or  experience  in  comparing  forged 
handwritings  with  genuine  ones.  He  was  asked  to  com- 
pare the  alleged  signature  of  Charles  Cross,  as  a  wit- 
ness to  the  forged  instrument,  with  his  genuine  signa- 
ture to  a  paper,  not  in  evidence,  oflfered  for  the  purpose 
of  comparison,  and  state  if  the  signature  of  the  said 
witness  to  the  mortgage  was  genuine.  This  the  court 
proi)erly  disallowed.— (/r/^/t  r.  The  State,  90  Ala.  596; 
lAoo;/  r.  Vroirder,  Tl  Ala.  79;  Kirkseij  r.  Kirksey,  41 
Ala.  626. 

4.  Charge  1  given  for  the  State  is,  in  substance,  that 
the  law  presumes  every  one  intends  the  necessary  con- 
sequetices  of  his  own  act,  and  that  when  one  does  an 
act  legally  Avrong  in  itself,  the  law  presumes  the  in- 
tent to  do  that  act,  the  act  itself,  evidencing  the  illegal 
intent— Stein  i\  The  ><tate,  37  Ala.  133;  3  dr.  Ev.,  §13. 

Xor  was  there  error,  as  applicable  to  the  facts  in  this 
^^<^,  in  charge  2  requested  by  the  State. — Hohhs  v.  The 
^Mc,  75  Ala.  1;  Allen  v.  The  State,  74  Ala.  557. 
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There  was  evidence  on  which  to  base  charge  No.  3, 
and  we  find  no  error  in  it. — Bush  v.  The  State,  77 
Ala.  83. 

There  was  no  error  in  giving  c*harge  No.  4  by  the 
State.  The  predicated  fact  is  hypothesized  as  abso- 
lutely true,  and  therefore  beyond  reasonable  doubt. 
We  have  several  times  upheld  such  charges. — Clark  v. 
The  State,  105  Ala.  91;  Wilkina  v.  The  State,  98  Ala. 
1;  Hammil  v.  The  State,  90  Ala.  577;  Bush  t\  The 
State,  supra. 

Affirmed. 

McClellan,  J.,  concurs  in  the  foregoing  opinion  in  its 
entirety.  Other  members  of  the  court  express  their 
opinions  as  to  the  principle  announced  in  paragraph  2 
of  the  opinion,  as  indicated  by  Brickell^  C.  J. 

BRICKELL,  C.  J.— "It  is  a  cardinal  rule  in  the  law 
of  evidence,  that  facts  and  circumstances,  which,  if 
proved,  are  incapable  of  affording  a  just,  reasonable  in- 
ference or  presumption  in  relation  to  a  material  fact 
involved  in  the  issue  on  which  the  jury  are  to  pass,  are 
irrelevant  and  inadmissible.  Testimony  to  be  admissi- 
ble must  relate  to  and  be  connected  with  the  transaction 
it  is  intended  to  elucidate,  and  the  connection  with  it 
must  not  be  remote,  or  a  forced,  strained,  or  mere  con- 
jectural conclusion.  It  must  have  a  reasonable  ten- 
dency to  prove  or  disprove  a  material  fact  in  issue.  Of 
itself,  it  may  not  be  full  proof  or  disproof;  it  may  be 
but  a  single  fact  or  a  collection  of  facts,  or  a  single  link 
in  a  chain  of  circumstances,  or  it  may  be  merely  corrob- 
orative. When  it  is  without  either  of  these  properties; 
when  it  is  of  remote  and  collateral  facts,  from  which 
no  fair  and  reasonable  inference  can  be  drawn,  it  is 
jnadmissible,  since,  as  is  said  by  Starkie,  it  is  *at  least 
useless,  and  may  be  mischievous,  and  may  tend  to  dis- 
tract the  attention  of  the  jury,  and  frequently  to  preju- 
dice and  mislead  them.' — Governor  v,  Campbell,  17  Ala. 
566;  Se.als  v,  Edmondson,  71  Ala.  509;  State  v.  Wis- 
dom, 8  Port.  Zliy—Karr  v.  State,  106  Ala.  1,  7. 

Again,  it  has  been  said:  "In  the  course  of  trials  by 
jury,  a  grave  duty  resting  on  the  court,  not  infrequently 
attended  with  much  difficulty,  is  to  guard  against  the 
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introduction  of  irrelevant  evidence.  Such  evidence  is 
but  seldom  harmless;  if  admitted,  it  often  necessitates 
oldening  the  scope  of  inquiry,  directing  it  to  facts  and 
circumstances  which,  if  found,  ought  not  to  exert  an  in- 
fluence in  the  determination  of  the  issues;  may  sur- 
prise and  oppress  the  party  against  whom  it  is  intro- 
duced, who  cannot  be  presumed  to  be  prepared  to  meet 
other  than  material,  relevant  evidence;  prolongs  trials 
injuriously,  and  has  the  effect,  or  tendency,  to  mislead 
the  jury  directing  their  attention  from  the  evidence  on 
which  the  verdict  ought  to  be  based.  The  test  of  the  rel- 
evancy of  evidence,  it  is  said  by  Wharton,  is,  whether  it 
'conduces  to  the  proof  of  a  pertinent  hypothesis;  a  per* 
tinent  hypothesis  being  one,  which,  if  sustained,  would 
logically  influence  the  issue.'— 1  Whart.  Ev.,  §20.^' — 
Whitaker  v.  State,  lOfi  Ala.  30. 

My  own  opinion  is,  that  the  evidence  that  Smith  Bros, 
had  refused  to  make  further  advances  to  the  defendant, 
without  additional  security,  and  fhat  afterwards  upon 
the  uttering  to  them  of  the  mortgage  alleged  to  be 
gorged,  they  made  such  advances,  was  irrelevant  and 
should  have  been  excluded.  It  had  no  tendency  to  es- 
tablish the  material  fact  upon  which  the  guilt  of  the 
defendant  depended — it  related  to  remote  and  collateral 
facts  from  which  no  fair  and  reasonable  inference  could 
be  drawn,  was  mischievous,  tending  to  distract  the  at- 
tention of  the  jury  from  the  real  issue,  and  to  prejudice 
and  mislead  them. 

My  brothers,  Coleman  and  Head,  are  of  opinion,  the 
evidence  may  be  admissible  to  show  the  relations  and 
course  of  dealing  between  the  defendant  and  Smith,  but 
do  not  concur  in  the  opinion  of  our  brother  Haralson, 
that  it  was  admissible  for  the  purpose  of  showing  a 
motive  on  the  part  of  the  defendant  to  forge,  or  utter 
the  mortgage  knowing  it  to  have  been  forged.  As  well 
could  it  be  said  that  to  prove  larceny,  or  any  kindred 
offense,  it  would  be  permissible  to  give  evidence  that 
the  pecuniary  necessities,  or  the  poverty  of  the  accused, 
generated  a  motive  for  the  commission  of  the  offense, 
in  all  other  respects  there  is  concurrence  in  the  opinion 
of  our  brother  Haralson. 
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Norwood  V.  The  State. 

Indictment  for  Carrying  Concealed  Weapons. 

1.  Criminal    law;    ill    wiH    of  witness;    charge    in    reference    to 

weight  of  the  evidence. — ^While  the  bias  or  ill  will  of  a  wit- 
ness should  always  be  considered  by  a  Jury  in  weighing  his 
evidence,  it  is  not  the  province  of  the  court  to  instruct  the 
Jury  that  but  little  or  no  credence  should  be  given  the  tes- 
timony of  a  witness,  because  of  his  ill  will;  the  Jury  being 
the  sole  Judges  of  the  weight  of  such  testimony. 

2.  Same;    same;    same. — While    the    manner  of    testifying    by    a 

witness  may  demonstrate  ill  will  or  feeling  against  the  de- 
fendant, and.  therefore  may  generate  in  the  minds  of  the  Jury 
a  reasonable  doubt  as  to  the  defendant's  guilt,  it  does  not 
necessarily  follow  that  such  manner  must  produce  such  an 
effect;  and  a  charge  which  demands  an  acquittal,  if  the  wit- 
ness for  the  State,  in  his  mode  and  manner  of  testifying, 
demonstrates  ill  will  against  the  defendant,  whether  the  Jury 
in  fact  entertained  a  reasonable  doubt  of  his  guilt,  is  erro- 
neous. 

3.  Carrying  concealed  weapons;    charge    to    the   jury. — On  a  trial 

unaer  an  inaictment  for  carrying  concealed  weapons,  where 
the  only  witness  for  the  State  testified,  that  as  the  defendant 
walked  away  from  him  he  saw  a  pistol  in  the  hip  pocket  of 
the  defendant  under  his  coat,  a  charge  which  instructs  the 
Jury  that  "if  the  witness  says  he  did  not  see  a  thing,  in  de- 
termining how  much  weight  should  be  given  to  such  state- 
ment, the  jury  should  consider  how  much  opportunity  the  wit- 
ness had  to  see.  in  connection  with  all  the  evidence  in  the 
case,"  is  abstract  and  properly  refused;  no  witness  testifying 
that  he  did  not  see  the  pistol. 

Appeal  from  the  County  Court  of  Bibb. 

Tried  before  the  Hon.  N.  H.  Thompson. 

The  appellant  was  prosecuted,  tried  and  convicted 
for  carrying  a  pistol  concealed  about  his  person.  The 
only  question  presented  for  review  on  the  present  ap- 
peal was  the  refusal  of  the  court  to  give  the  charges  re- 
quested by  the  defendant.  The  facts  pertaining  to 
these  charges  are  suflBciently  stated  in  the  opinion.  The 
charges  requested  by  the  defendant,  and  to  the  refusal 
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to  give  each  of  which  he  separately  excepted,  were  the 
following:  (6.)  "I  charge  you  if  you  are  convinced 
from  the  testimony  that  this  prosecution  is  founded 
upon  a  desire  upon  the  part  of  the  prosecuting  witness 
to  satiate  "his  feelings  or  grudge  against  the  defendant, 
you  should  give  his  testimony  but  little  weight  in  mak- 
ing up  your  verdict."  (13.)  "Although  a  witness  may 
say  he  has  no  ill  feeling  or  malice  toward  the  defend- 
ant, yet  it  is  your  duty  to  carefully  examine  the  man- 
ner and  mode  of  the  witness  testifying,  and  if  he  dem- 
onstrates ill  will  or  feeling  against  the  defendant  you 
should  give  such  testimony  very  little  credence."  (14.) 
"If  a  witness  says  he  did  not  see  a  thing,  in  determining 
how  much  weight  should  be  given  to  such  statement, 
the  jury  should  consider  how"  much  opportunity  the 
witness  had  to  see,  in  connection  with  all  the  evidence 
in  the  case."  (15.)  "I  charge  you  that  if  the  witness 
fop  the  State  demonstrates  ill  will  or  feeling  in  the 
mode  or  manner  of  his  testifying  against  the  defendant, 
sucli  demonstration  may  generate  a  doubt  in  your  mind 
of  the  defendant's  guilt,  and  you  should  acquit  the  de- 
fendant." 

Cato  D.  Glover,  for  appellant,  cited  Xeicell  v.  State, 
109  Ala.  5;  Fincher  v.  State,  58  Ala.  215;  3  Brick.  Dig., 
828,  §  95. 

William  C.  Fitts,  Attorney-General,  and  W.  W. 
Lavender,  for  the  State  cited  Koch  v.  State,  115  Ala. 
99;  Railroad  Co.  v.  Hurt,  101  Ala.  36;  Murphy  v. 
State,  108  Ala.  10;  Allen  v.  State,  111  Ala.  80. 

COLEMAN,  J. — The  defendant  was  convicted  of  the 
offense  of  carrying  a  pistol  concealed.  The  errors  in- 
sisted on  by  counsel  for  appellant  are  based  upon  the 
refusal  of  the  court  to  give  charges  numbered  respec- 
tively six,  thirteen,  fourteen  and  fifteen.  There  were 
only  two  witnesses  examined  whose  testimony  was  ma- 
terial— one  for  the  prosecution,  and  the  defendant  for 
himself.  The  evidence  showed  ill  will  between  the 
witness  for  the  prosecution  and  the  defendant.  The 
sixth  and  thirteenth  charges  were  faulty,  in  that  the 
principles  of  law  asserted  invaded  the  province  of  the 
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jury.  The  bias  or  ill  will  of  a  witness  should  always 
be  considered  by  a  jury  in  weighing  his  evidence,  but 
it  is  not  the  province  of  the  court  to  instruct  the  jury, 
that  but  little  weight  should  be  given  to  the  veracity 
of  a  witness  because  of  his  ill  will.  The  jury  is  made 
the  sole  judge  of  the  weight  of  such  testimony. 

The  fifteenth  charge  is  also  faulty.  Although  facts 
testified  to  and  the  manner  of  a  witness  may  be  such  as 
to  generate  a  reasonable  doubt,  it  does  not  follow  that 
it  must  or  ought  to  produce  such  an  effect.  The  charge 
was  faulty  in  that  it  demanded  an  acquittal  whether  the 
jury  in  fact  entertained  a  reasonable  doubt  of  his  guilt. 

The  fourteenth  charge  refused  by  the  court  is  an 
exact  copy  of  a  charge  held  by  this  court  to  be  good  in 
the  case  of  Newell  v.  The  State,  109  Ala.  5.  Charges, 
however,  must  be  construed  with  reference  to  the  facts 
in  the  case.  In  the  case  of  Neivell,  supra,  the  carrying 
of  the  pistol  was  admitted.  The  controverted  question 
was  whether  it  was  concealed.  State  witnesses  testi- 
fied that  they  saw  defendant  and  did  not  observe  the 
pistol  until  the  defendant  came  from  behind  a  tree, 
authorizing  the  inference,  that  prior  to  that  time,  the 
pistol  must  have  been  concealed.  The  defendant's  con- 
tention was,  that  the  cylinder  and  handle  of  the  pistol 
all  the  time  were  above  the  waistband  of  his  pants  and 
open  to  ordinary  observation;  that  he  merely  went  be- 
hind the  tree  to  disengage  it  from  his  suspenders,  and 
that  the  reason  the  pistol  was  not  seen  by  the  State's 
witness  was  on  account  of  their  relative  position  to  his 
body  and  the  pistol.  On  this  state  of  facts  the  defend- 
ant requested  the  court  to  instruct  the  jury  that  if  a 
witness  says  he  did  not  see  a  thing,  in  determining  how 
much  weight  should  be  given  to  such  a  statement,  the 
jury  should  consider  how  much  opportunity  the  wit- 
ness had  to  see,  in  connection  with  all  the  evidence  in 
the  case.  In  the  case  at  bar,  the  State's  witness  testi- 
fied that  the  defendant  was  standing  at  the  door  of  the 
room  talking  to  him,  and  as  the  defendant  turned  to 
walk  away  he  saw  the  pistol  in  tlie  hip  pocket  of  defend- 
ant under  his  coat.  The  defendant  testified  that  he 
did  not  have  a  pistol  on  his  person.  To  have  applied 
the  rule  of  evidence  in  the  case  at  bar,  declared  to  be 
correct  in  the  Newell  case,  the  charge  should  have  been 
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framed  so  as  to  assert  that  when  "a  witness  says  he 
saw  a  thing,  in  determining  how  much  weight/'  etc. 
Under  the  facts  of  the  case  at  bar  the  charge,  techni- 
cally construed,  was  abstract,  as.  no  witness  testified 
that  he  did  not  see  the  pistol. 
Affirmed. 


Murphy  v.  The  State. 

Indict loent  for  Forgery. 

1.  Forgery;  when  fraudulently  altering  a  decree  of  divorce  ia  for- 

gery in  the  third  degree. — ^The  fraudulently  altering  the 
names  and  dates  in  a  copy  of  a  decree  of  divorce,  with  the 
intent  to  deceive  and  defraud  a  woman  into  the  belief  that 
she  was  divorced  from  her  husband,  and  free  to  marry,  and 
whereby  said  decree  on  its  face  appears  to  be  a  complete  de- 
cree  of  divorce  of  said  woman  from  her  husband,  constitutes 
forgery  at  common  law;  and  is,  therefore,  forgery  in  the  third 
degree,  under  the  provisions  of  the  statutes  of  this  State 
(Code  of  1896,  54726). 

2.  Same;  admissibility  in   evidence  of   forged  decree. — On  a  trial 

under  an  indictment  for  forgery,  where  the  instrument 
alleged  to  have  been  forged  was  a  decree  of  divorce,  whereby 
tne  woman,  subsequently  married  to  the  defendant,  was  in- 
duced to  believe  herself  legally  divorced  from  her  former 
husband,  the  forged  instrument,  appearing  on  its  face  to  be 
a  complete  decree  of  uivorce  of  said  woman  from  her  hus- 
band, and  purporting  to  have  been  signed  by  the  chancellor 
of  the  district,  is  admissible  in  evidence. 

3.  Same;    admissibility    of    evidence. — In  such  a  case,    when  the 

register  in  chancery  has  testified  that  the  original  copy  of  di- 
vorce, which  was  fraudulently  altered  as  to  its  names  and 
dates,  was  granted  in  another  case  pending  in  the  Chancery 
Court,  it  is  permissible  to  ask  the  register  what  the  original 
copy  of  divorce,  before  it  was  changed^  purported  to  be,  and 
the  answer  of  the  witness  that  it  purported  to  be  a  copy  of 
a  decree  of  divorce  in  the  case  in  which  it  was  rendered^  is 
admissible;  such  answer  by  the  witness  being  the  statement 
of  a  collective  fact  and  not  the  expression  of  the  witness. 

4.  Same;  same. — ^Where.  on  a  trial  under  an  indictment  for    for- 

gery, the  instrument  alleged  to  have  been  forged  was  a  de- 
cree of  divorce  granted  to  the  woman  who  was  subsequently 
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married  to  the  defendant,  and  which  was  alleged  to  have  been 

altered  by  the  defendant,  for  the  purpose  of  deceiving  and 
defrauding  said  woman  into  the  belief  that  she  was  legally 
divorced  from  her  former  husband,  and  where  the  said  woman 
as  a  witness  detailed  the  facts  of  her  declining  to  marry  de- 
fendant because  she  had  a  husband  living,  of  his  offering  to 
procure  her  a  divorce,  of  his  subsequently  returning  with  the 
document  alleged  to  have  been  forged,  purporting  to  be  a  legal 
decree  of  divorce,  and  of  the  marriage  with  the  defendant 
which  she  was  induced  to  enter  into  by  said  fraud,  it  is  per- 
missible to  ask  said  witness  under  what  circumstances  the 
defendant  brought  the  paper  to  her,  and  her  answer  that  it 
was  to  divorce  her,  is  admissible  in  evidence. 
5.  Evidence;  error  without  injury  in  the  admission  of  evidence 
will  not  warrant  a  reversal. — Under  the  provisions  of  the 
statute  (Code  of  1896,  9  4333),  that  a  conviction  in  a  criminal 
case  must  not  be  reversed  for  error,  when  the  court  is  satisfied 
that  no  injury  resulted  therefrom  to  the  defendant,  this  court 
will  not  reverse  a  conviction  for  forgery  for  error  in  exclud- 
ing questionable  evidence  that  the  person  upon  whom  the 
forgery  was  practiced  was  not  deceived  by  the  forgery,  when 
there  is  other  undisputed  evidence  in  the  case  that  fraud  was 
practiced  upon  said  person,  and  she  was  deceived  by  the  for- 
gery. 

Appeal  from  the  Circuit  Court  of  Lee. 
Tried  before  the  Hon.  J.  M.  Carmichael. 

The  appellant,  John  F.  Murphy,  was  indicted  and 
tried  for  forgery,  and  was  convicted  of  forgery  in  the 
third  degree. 

The  instrument  alleged  to  be  forged  was  a  decree  of 
the  Chancery  Court  of  Russell  county,  granting  a  di- 
vorce to  M.  V.  Askew  in  the  case  of  M.  V.  Askew  v. 
Thomas  Askew.  The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion. 

Barnes  &  Duke,  for  appellant. — The  defendant,  if 
guilty  of  forgery  at  all,  would  "have  been  guilty  of  for- 
gery at  common  law. — Dixon  v.  State,  81  Ala.  61;  Rem- 
bert  V.  State,  53  Ala.  467;  Hohhs  v.  State,  75  Ala.  1. 

The  court  erred  in  its  ruling  as  to  the  testimony  of 
the  register  in  chancery  as  to  what  the  original  of  the 
forged  instrument  purported  to  be. — 3  Brick.  Dig.,  436, 
§  §  436,  437;  Talladega  Ins.  Co.  r.  Peaeock,  67  Ala.  253; 
Hames  i\  Bromilcey  63  Ala.  277;  Cummins  v.  State, 
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58  Ala,  387;  Smith  v.  State,  55  Ala.  1;  Baker  v.  Trotter, 
73  Ala.  277. 

The  evidence  of  the  witness,  M.  V.  Askew,  that  the 
forged  instrument  purported  to  divorce  her,  was  in- 
admissible.— Whizenant  v.  State,  71  Ala.  383. 

William  C.  Fitts,  Attorney-General,  for  the  State, 
cited  Ex  parte  Finley,  66  Cal.  262. 

HARALSON,  J. — It  is  not  disputed  by  counsel  for 
defendant  that  the  paper  alleged  to  have  been  forged 
is  not  within  the  statutory  definition  of  forgery  in  the 
first  or  second  degree,  and  that  if  any  offense  was  com- 
mitted, it  is  forgery  in  the  third  degree,  under  section 
4726  of  the  Code  of  1896.  The  contention  is,  that  to 
l)e  forgery  under  this  section,  it  must  be  forgery  at 
common  law,  and  that  defendant  cannot  be  found  guil- 
ty thereof  under  the  evidence.  This  court  has  ap- 
proved as  comprehensive  and  precise  the  definition  of 
forgery  given  by  Mr.  Bishop:  "Forgery  is  the  false 
making,  or  materially  altering,  with  intent  to  de- 
fraud of  any  writing  which,  if  genuine,  might  appar- 
ently be  of  legal  efficacy,  or  the  foundation  of  a  legal 
liability."— 2  Bish.  Cr.  Law,  §  495.  "The  principal 
point  of  consideration  is,"  the  author  observes,  "that 
the  instrument  must  either  appear  on  its  face  to  be,  or 
be  in  fact,  one  which,  if  true,  would  possess  some  legal 
validity;  or,  in  other  words  must  be  legally  capable  of 
effecting  a  fraud."— 76.  §  503;  Remhert  v.  The  State, 
53  Ala.  467;  Dixon  v.  The  State,  81  Ala.  61. 

In  this  case,  as  the  evidence  tends  to  show,  the  de- 
fendant desired  to  marry  M.  V.  Askew,  a  married 
woman,  who  told  him  she  was  already  married,  and 
the  wife  of  Thomas  Askew,  but  that  there  was  then 
pending  a  suit  for  divorce  between  her  husband  and 
herself  in  Lee  county,  and  that  as  soon  as  she  was  di- 
vorced from  him,  she  would  marry  him;  that  he  told 
her  he  could  get  a  divorce  for  her  in  Russell  county,  in 
30  or  40  days,  and  some  time  afterwards,  the  defendant 
gave  her  the  paper  set  out  in  the  indictment  and  bill 
of  exceptions,  purporting  to  be  a  divorce  granted  in 
her  favor  in  Russell  county  chancery  court,  and  told 
her  it  was  her  divorce,  and  thereupon  she  married 
him.    It  also  tended  to  show  that  no  such  case  as  that 
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of  M.  V.  Askew  v.  Thomas  Askew ym  which  said  divorce 
purported  to  be  granted,  existed  at  any  time  in  said 
chancery  court;  that  there  had  been  a  divorce  suit  in 
that  court,  of  John  W.  Hodge  v.  Emma  Hodge^  and 
that  a  decree  of  divorce  had  been  rendered  in  that  case, 
which  was  partly  printed  and  partly  written;  that  the 
paper  offered  in  evidence  was  a  copy  of  the  decree 
in  that  case,  and  that  the  written  parts  which  are 
italicized  or  underlined,  were  in  the  handwriting  of 
the  raster  of  said  court,  except  the  words  "M.  V.  As- 
kew V.  Thomas  Askew,"  whenever  they  occur,  and  the 
figure  Jf  in  1894,  which  words  and  figure  had  been 
changed  by  some  other  person  than  the  register;  that 
the  names  of  John  W.  Hodge  and  Emma  Hodge,  as 
they  were  originally  written  and  appeared  in  said  pa- 
per, had  been  since  partially  erased  and  the  names  of 
M.  V.  Askew  and  Thomas  Askew  written  in  lieu  there- 
of. The  evidence  also  without  conflict  showed  that  de- 
fendant changed  the  paper  in  this  respect  and  in  the 
matter  of  the  year  of  its  date,  and  that  the  paper  of- 
fered in  evidence  was  the  paper  that  had  been  so 
changed. 

It  thus  appears  that  the  defendant  made  and  uttered 
the  paper  alleged  to  have  been  forged;  that  he  did  it 
with  the  intent  to  deceive  and  defraud  said  M.  V.  As- 
kew, and  that  he  did  deceive  and  defraud  her  thereby 
into  contracting  marriage  with  him,  while  she  was  yet 
the  wife  of  another  man.  Moreover,  it  needs  no  argu- 
ment to  show  that  the  paper  was  such,  as  if  it  had  been 
genuine,  appeared  to  be  of  legal  efficacy.  On  its  face 
it  was  as  complete  a  decree  of  divorce  of  said  M.  V. 
Askew  from  her  husband,  as  could  well  have  been  writ- 
ten, and  purported  to  have  been  duly  signed  by  the 
chancellor  of  the  district.  There  was  no  error,  there- 
fore, in  admitting  said  paper  in  evidence,  and  in  refus- 
ing the  general  chai'ge  for  the  defendant. 

When  the  register  ^had  testified  to  the  original  copy 
of  the  divorce  that  had  been  granted  in  the  case  of 
Hodge  v.  Hodge,  and  the  alteration  of  the  same,  as 
above  stated,  the  solicitor  asked  him:  "When  it  was 
written  John  W.  Hodge  v.  Emma  Hodge,  what  did  the 
I)aper  purport  to  be?"  and  he  answered:  "It  pur- 
ported to  be  a  copy  of  the  decree  in  the  case."     To  this 

Vol.  118. 


Digitized  by  VjOOQIC 


1S57 1  OF  ALABAMA.  141 

[Murphy  v.  The  State.] 

question  the  defendant  objected,  as  being  illegal  and 
irrelevant,  and  calling  for  the  opinion  of  the  witness. 
This  was  the  statement,  at  most,  by  the  witness,  of  a 
collective  fact  on  which  the  defendant  could  have 
crossed  him,  if  he  desired. 

Nor  was  there  error  in  allowing  the  witness,  M.  V. 
Askew,  to  answer  the  question,  "Under  what  circum- 
stances did  he  (the  defendant)  bring  the  paper  to 
you?''  She  answered,  "It  was  to  divorce  me."  She 
had  already  detailed  the  facts  of  the  marriage  she  was 
induced  by  his  fraud  to  enter  into  with  defendant; 
that  he  left  her,  when  she  declined  to  marry  him  on  the 
ground  that  she  had  a  living  husband,  stating  that  he 
could  procure  for  her  in  30  or  40  days  in  Russell  coun- 
ty a  divorce  from  her  husband ;  and  that  he  returned, 
afterwards,  with  the  document  purporting  to  be  a  legal 
divorce.  It  was  competent,  therefore,  for  the  State  to 
ask,  and  for  her  to  answer,  the  question  propounded 
to  her.  It  was  not  calling  for  his  uncommunicated  in- 
tentions, but  for  his  declared  purpose  and  intention. 

It  appears  the  marriage  took  place  in  the  Fall  of 
1894.  M.  V.  Askew  testified  that  she  and  defendant 
lived  together  thereafter  as  husband  and  wife,  about 
eleven  months,  and  she  was  advised  by  lawyers  that 
they  could  not  live  longer  together  without  subjecting 
themselves  to  prosecution  and  she  thereafter  separated 
from  defendant  and  swore  out  a  warrant  against  him ; 
that  he  immediately  left,  and  she  did  not  know  where 
he  was  for  two  years,  when  he  was  arrested  and 
brought  up  for  trial.  The  warrant  sworn  out  was  for 
forgery,  and  bears  date,  the  31st  January,  1896*  and 
was  executed  April  1st,  1898. 

The  defendant  offered  two  letters  purporting  to  have 
been  written  by  said  M.  V.  Askew  to  defendant,  each 
dated  October  10,  1895,  in  which  she  addressed  him  as 
her  husband,  and  in  one  of  which  she  tells  him  of  what 
the  lawyers  had  advised  about  .their  living  together 
before  a  divorce  was  procured  from  her  husband,  and 
that  thereafter  they  should  marry  again.  In  the  other 
she  tells  him  that  his  letter  to  her — to  use  her  own  ex- 
pression— put  her  to  her  "trumps;"  that  he  had  said 
he  would  get  that  divorce,  when  he  saw  further,  and 
she  thought  he  had  seen  far  enough ;  that  if  he  desired 
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to  live  with  her,  he  could  get  up  the  money  by  the  last 
of  the  week,  and  start  the  matter,  and  told  him  not  to 
come  over  any  more,  but  get  the  money  to  start  the  di- 
vorce suit.  It  is  manifest  she  was  referring  to  the  di- 
vorce between  her  and  her  husband.  When  these  let- 
ters were  offered,  the  witness  was  asked  if  she  wrote 
them,  and  an  objection  to  the  proof,  raised  by  the  State, 
was  sustained.  The  purpose  for  which  these  letters 
were  offered  is  not  disclosed  in  the  transcript.  Coun- 
sel for  defendant  in  their  brief  say:  "The  State  had 
previously  offered  some  evidence  by  the  same  witness 
tending  to  show  that  defendant  had  run  away,  and  that 
not  even  the  witness,  his  supposed  wife,  was  cognizant 
of  his  whereabouts.  The  purpose  of  the  letters  was 
to  show  that  she  did  know  his  whereabouts;  and  it  was 
further  to  show,  or  to  tend  to  show,  by  expressions 
therein  contained,  that  he  had  not  deceived  her  by  the 
alleged  forgery.''  It  may  be  replied,  that  these  letters 
indicate  that  they  were  written  about  the  time  said 
^xitness  was  notified  by  her  counsel  that  her  marriage 
with  defendant  was  illegal,  and  that  she  dnd  he  would 
be  prosecuted  if  they  continued  to  live  together, — for, 
in  one  of  them,  she  so  states  to  him,  and  tells  him  not  to 
return ;  that  his  absence  at  this  time  was  not  an  escape 
for  fear  of  prosecution  but  that  he  ran  away  after  this, 
and  it  was  afer  that  time,  that  the  witness  states  she 
had  not  known  for  two  years,  and  until  he  was  arrested, 
where  he  was.  She  swore  out  the  warrant  against  him, 
mi  January  31,  1896,  and  he  was  not  arrested  until 
April  1,  1898.  It  thus  appears,  she  may  not  have  been 
guilty  of  any  contradictory  statement.  W.  F.  Conner 
testified,  that  he  was  the  father  of  M.  V.  Askew;  that 
as  so(m  as  the  warrant  was  issued, — which  was,  as  we 
have  seen,  in  January,  1896,  more  than  three  months 
after  said  letters  were  written  on  the  10th  of  October, 
LS95, — defendant  left  the  community,  and  witness  did 
not  know  where  he  had  gone.  He  also  testified,  that 
defendant  admitted  to  him  that  he  had  changed  the 
copy  of  the  decree  in  the  case  of  Hodije  t\  Hodge,  so  as 
to  make  it  appear  to  be  a  decree  of  divorce  in  Askac  v. 
Askew,  and  that  the  paper  so  changed  was  the  (^ne 
offered  in  evidence.  The  evidence  of  this  witness  is 
nowhere  contradicted.     The  witness,  M.  V.  Askew,  as 
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has  been  seen,  testified  fully  to  the  deceit  and  fiaud 
the  defendant  had  practiced  on  her  by  means  of  this 
mper,  and  thereby  induced  her  to  enter  into  said 
ill^d  marriage  with  him.  Waiving  any  further  con- 
Mderation  of  the  supposed  error  in  the  exclusion  of 
this  evidence,  we  are  satisfied  if  any  error  occurred,  no 
injury  resulted  therefrom  to  the  defendant. — Code  of 
1896,  §  4333. 
•Affirmed. 


Phoenix  Carpet  Co.  v.  The  State. 

Prosecution  of  Corporation  for  Engaging  in  or  Carry-      _^ 

ing  on  Business  Without  a  License.  liiriSi 

138_J54( 

1.  Constitutional  law;    legislative  power  to    impose    privilege    or       }J|  ^ 

occupation  tax  on  corporation. — Section  1  of  Article  XI,  pro-  ~  ^ 
Tiding  that  "all  taxes  levied  on  property  in  this  State  shall  be 
assessed  in  exact  proportion  to  the  value  of  such  property/' 
and  section  6  of  Article  XI,  providing  that  "the  property  of 
private  corporations,  associations  and  individuals  of  this 
State  shall  forever  be  taxed  at  the  same  rate/'  relate  only 
to  direct  taxes  on  property,  and  do  not  apply  to  taxation  on 
privileges  or  occupations,  and  constitute  no  limitation  upon 
the  power  of  the  legislature  to  impose  a  tax  on  avocations 
or  privileges  ,or  on  franchises  of  corporations. 

2.  Same;    validity   of    statute    imposing  privilege  tax  on  corpora- 

tions.— The  15th  sub-division  of  the  35th  section  of  the  "Act 
to  amend  the  revenue  laws  of  the  State  of  Alabama."  ap- 
proved February  18,  1897,  (Acts  of  1896-97,  p.  1489),  requir- 
ing all  corporations,  foreign  or  domestic,  doing  business  in 
this  State,  except  banks  and  banking  institutions  regularly 
organized,  not  otherwise  specifically  required  to  pay  a  license 
tax,  to  pay  an  annual  privilege  tax  graduated  by  the  paid  up 
capital  stock  of  the  corporation,  imposes  a  privilege  or  fran- 
chise tax«  and  is  not  violative  of  sections  1  and  6  of  Article 
XI  of  the  Constitution. 

3.  Taxation;     construction     of     statute;     when    act    takes    effect. 

The  15th  sub-division  of  section  35  of  the  "Act  to  amend  the 
revenue  laws  of  the  State  of  Alabama,"  approved  February 
18.  1897,  (Acts  of  1896-97,  p.  1489),  requiring  corporations  to 
pay  an  annual  privilege  tax  took  effect  from  the  date  of  the 
approval  of  the  act,  no  different  time  being  specifled  in  the 
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statute;  section  634  of  the  Code  of  1886.  (Code  of  1896, 
§4126)  declaring  that  all  licenses  shall  be  for  one  year  and 
shall  expire  on  the  31st  of  December,  having  relation  only  to 
the  licenses  designated  in  other  sections  of  said  Code,  and 
not  referring*  to  licenses  and  taxes  imposed  by  subsequent 
statutes. 

4.  Same;   right   of  probate   judge   to   demand  payment  of  county 

taxes. — Under  the  provisions  of  sub-division  15  of  section 
35  of  the  "Act  to  amend  the  revenue  laws  of  the  State  of 
Alabama/'  approved  February  18,  1897,  (Acts  of  1896-97,  p. 
1489),  requiring  corporations  doing  business  in  this  State  to 
pay  an  annual  privilege  tax,  the  judge  of  probate  was  not 
authorized  to  demand  payment  of  a  county  tax  as  a  condi- 
tion precedent  to  issuing  a  license  to  such  corporations,  since 
there  is  no  authority  conferred  by  the  statute  to  add  a  county 
tax  to  specific  taxes  imposed  by  the  statute,  nor  was  authority 
conferred  by  the  statute  in  question  to  add  a  county  tax  to 
the  specific  taxes  imposed  on  the  franchises  of  corporations 
doing  business  within  this  State. 

5.  Same;   corporation  not   justified  in   doing   business' without  li- 

cence; when  mandamus  the  proper  remedy  to  compel  issuance 
of  license. — Where  a  Judge  of  probate  demanded  of  the  cor- 
poration the  payment  of  a  county  tax  in  addition  to  a  State 
privilege  tax  authorized  by  statute,  as  a  condition  to  the  is- 
suance of  a  license  to  a  corporation,  which  county  tax  is 
unauthorized,  such  corporation  is  not  justified  in  doing  bus- 
iness without  a  license  and  without  the  payment  of  the  tax; 
but  its  remedy  is  by  mandamus  to  compel  the  probate  Judge 
to  issue  the  license  upon  the  payment  of  the  State  privilege 
tax  as  imposed  by  statute. 

Appeal  from  the  Criminal  Court  of  Jefferson. 

Tried  before  the  Hon.  Samuel  E.  Greene. 

The  prosecution  in  this  case  was  instituted  by  an 
affidavit  being  made  out  before  a  justice  of  the  peace 
alleging  that  the  Phoenix  Carpet  Company  had  violated 
section  3892  of  the  Code  of  1886,  by  engaging  in  or  car- 
rying on  its  business  as  a  corporation  after  the  27th 
of  March,  1897,  without  having  taken  out  a  license  as 
required  by  sub-division  15  of  section  35  of  the  act  of 
the  General  Assembly  of  Alabama,  approved  February 
18, 1897,  entitled  "An  act  to  amend  the  revenue  laws  of 
the  State  of  Alabama."  (Acts  of  1896-97,  pp.  1489- 
1514.)  A  warrant  was  issued  upon  this  affidavit  re- 
turnable to  the  criminal  court  of  Jefferson  county  and 
there  the  trial  was  had.  In  the  criminal  court,  the  de- 
fendant demurred  to  the  affidavit  and  warrant  upon 
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the  following  grounds:  1st.  Sub-division  15  of  sec- 
tion 35  of  the  "Act  to  amend  the  revenue  laws  of  the 
State  of  Alabama,"  approved  February  18,  1897,  was 
unconstitutional  and  void,  because  it  requires  the  pay- 
ment of  a  privilege  tax  from  all  corporations  doing 
business  in  the  State  of  Alabama,  and  does  not  re- 
quire the  payment  of  a  like  privilege  tax  from  individ- 
uals or  partnerships  doing  business  of  a  similar  char- 
acter in  the  State.  2d.  Said  sub-division  of  section  35 
is  unconstitutional  and  void,  in  that  it  requires  of  cer- 
tain corporations,  not  otherwise  required  to  pay  li- 
censes, a  privilege  tax  for  the  right  of  doing  business 
as  a  corporation  in  the  State,  and  does  not  require  all 
other  business  corporations,  which  are  specifically  re- 
quired to  pay  a  license  tax,  a  like  privilege  tax  for  the 
right  to  do  business  in  the  State  as  a  corporation.  3d. 
Said  sub-division  6  of  section  35  is  unconstitutional 
and  void  because  it  is  discriminatory  in  its  operation 
against  corporations.  4th.  The  provisions  of  said  sub- 
division of  section  35  do  not  require  the  taking  out  of 
a  license  by  corporations  until  after  the  1st  day  of  Jan- 
uary, 1898,  and  the  doing  of  business  by  the  defendant 
as  a  corporation  in  this  State  in  the  year  1897  was  not 
a  violation  of  section  3892  of  the  Code  of  1886.  5th. 
Said  sub-division  of  section  35  of  said  act  is  unconsti- 
tutional and  void.  6th.  Because  said  sub-division  of 
said  section  35  of  said  act  is  unconstitutional  and  void, 
because  its  provisions  are  arbitrary  and  there  is  no 
uniformity  in  determining  the  license  required.  This 
demurrer  was  overruled,  and  to  this  ruling  the  defen- 
dant duly  excepted. 

The  cause  was  tried  upon  the  plea  of  not  guilty.  On 
the  trial  the  State  introduced  evidence  showing  that 
defendant  was  a  corporation  organized  under  the  gen- 
eral laws  of  Alabama,  incorporated  in  1896;  that  on 
and  after  the  27th  day  of  March,  1897,  it  was  doing 
business  in  the  city  of  Birmingham  as  a  corporation, 
that  it  had  no  license  to  do  business  as  a  corporation 
as  required  by  sub-division  15  of  section  35  of  the  act 
of  the  General  Assembly  of  Alabama  to  amend  the  rev- 
enue laws  of  the  State  of  Alabama,  approved  February 
18th,  1897.  The  evidence  further  showed  that  the  paid 
up  capital  stock  of  said  company  was   five   thousand 
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dollars.  Defendant  introduced  evidence  showing  that 
on  February  19th,  1897,  it  tendered  to  the  probate 
judge  of  Jefferson  county  the  sum  of  ten  dollars  and 
requested  the  issuance  of  a  State  license  to  it  accord- 
ing to  the  provisions  of  sub-division  15  of  section  35 
of  the  act  above  referred  to.  But  that  the  probate 
judge  declined  to  issue  said  license  unless  defendant 
paid  the  further  sum  of  five  dollars  county  license, 
claiming  that  the  county  was  entitled  to  one-half  of  the 
State  license  required  by  said  sub-division  15.  This 
was  all  the  evidence  in  the  case. 

The  cause  was  tried  by  the  court  without  the  ipter- 
vention  of  a  jury,  and  ujwn  the  hearing  of  all  the  evi- 
dence the  court  rendered  judgment  adjudging  the  de- 
fendant guilty  as  charged  and  assessing  a  fine  of  thirty 
dollars.  To  the  rendition  of  this  judgment  the  defen- 
dant duly  excepted,  and  from  such  judgment  prose- 
cutes the  present  appeal. 

Walker  Perc\%  Tillman  &  Campbell  and  James  E. 
Web»,  for  appellant. — Sub-division  15  of  section  35  of 
the  act  to  amend  the  revenue  laws  of  the  State,  ap- 
proved February  18,  1897,  Acts  of  1896-97,  p.  1489,  is 
unconstitutional.  The  Constitution,  in  section  1  of 
Article  XI  provides  that  **all  taxes  levied  on  property 
in  this  State  shall  be  assessed  in  exact  proportion  to 
the  value  of  such  property,"  and  section  6  of  the  same 
article  provides  that  "the  property  of  private  corpora- 
tions, associations  and  individuals  of  this  State  shall 
forever  be  taxed  at  the  same  rate."  The  licenses  re- 
quired by  sub-division  15  of  section  35  of  the  act  to 
amend  the  revenue  laws  is  clearly  required  for  the  sole 
purpose  of  raising  a  revenue,  and  is  not  the  exercise  of 
the  police  power.  The  constitutional  provision  just 
cited  is  to  establish  uniformity  in  the  rates  of  taxation 
as  applied  to  the  property  of  all  persons  whether  nat- 
ural or  artificial.  Their  object  has  been  construed 
to  secure  as  far  as  possible  that  equality  in  bearing  the 
just  burdens  of  government  which  has  become  a  distin- 
guishing characteristic  of  the  American  States  and  has 
well  been  denominated  the  corner  stone  of  Anglo- 
Saxon  liberty. — Moog  v.  Randolph^  77  Ala.  602.  It  is 
very  clear  and  has  been  so  announced  that  the  lan- 
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page  of  the  sections  of  Article  XI  quoted  above  was 
intended  to  require  the  legislature  to  impose  the  bur- 
dens of  taxation  upon  the  property  of  corporations  the 
same  or  equally  with  that  of  individuals. — State  v. 
stonewall  Ins.  Co.,  89  Ala .  335.  "The  principles  of 
equality  and  uniformity  are  indispensable  to  taxation^ 
whether  general  or  local;  and  the  statute  tending  to 
create  disproportion  is  unconstitutional. — Cooley  on 
Taxation,  pp.  124, 127, 129;  1  Desty  on  Taxation,  p.  29; 
2  Desty  on  Taxation,  p.  119 ;  Chicago  v.  Lamed,  34  111. 
203;  Cheshire  v.  Com.,  118  Mass.  386;  People  v.  Salem, 
20  Mich.  Rep.  474;  Ryerson  v.  Utley,  16  Mich.  276;  Mer- 
rick r.  Amherst  College.  12  Allen  504. 

If  the  legislature  can  arbitrarily  exact  from  corpora- 
tions the  payment  of  a  tax  not  based  upon  the  value 
of  their  property,  not  determined  by  the  character  of 
their  business  or  occupation,  but  simply  and  solely  by 
virtue  of  their  being  corporations,  then  the  whole  pur- 
pose of  paragraph  6  of  Article  XI  of  the  Constitution 
can  be  evaded  and  set  at  naught.  If  such  a  tax  can  be 
imposed  and  can  be  arbitrarily  imposed  without  refer- 
ence to  property  owned  or  occupation  followed,  then 
there  is  no  reason  why  the  amount  fixed  by  this  legis- 
lature can  not  be  doubled  or  quadrupled  by  the  legis- 
lature. The  burdens  of  government,  instead  of  being 
equally  distributed  on  all  of  the  property  enjoying  the 
protection  of  the  commonwealth,  could  be  laid  entirely 
upon  corporate  enterprises. — 83  111.  602;  96  111.  346; 
Cooley  on  Taxation,  p.  383;  62  Cal.  90,  101,  111;  76 
New  York,  202 ;  19  N.  E.  Rep.  564 ;  Worth  v.  Wilmiuff' 
ion  If.  R.  Co.,  89  N.  C.  291;  R.  R.  Co.  v.  Reid,  13  Wall. 
266. 

Our  court  has  clearly  intimated  that  a  license  can 
not  be  required  of  corporations  engaged  in  a  certain  oc- 
cupation, unless  the  same  license  is  required  of  individ- 
uals engaged  in  the  same  occupation. — Quartlehaum  v. 
State,  79  Ala.  1.  The  governing  principle  is  not  that 
the  same  specific  tax  shall  be  paid  by  each  as  a  form  of 
capitation  tax,  but  that  whether  levied  upon  and  meas- 
ured by  the  amount  of  gross  or  net  earnings  or  other 
standard,  as  upon  real  or  personal  estate,  there  shall 
be  no  discrimination  made  among  the  individuals  of  a 
class,  based  upon  privileges  and  immunities,  secured  to 
one  and  not  to  another. 


Digitized  by  VjOOQIC 


148  SUPREME  COURT  tNov.  Term, 

[Phoenix  Carpet  Co.  v.  The  State.] 

Two  propositions  have  been  settled  in  Alabama  and 
have  become  fundamental  principles  of  taxation :  1st. 
The  property  of  individuals  and  corporations  must  be 
taxed  at  the  same  rate  and  without  discrimination 
2d.  Where  licenses  are  required  in  a  calling,  occupa- 
tion or  business,  it  must  be  required  without  discrimi- 
nation, alike  of  individuals  and  corporations  engaged 
in  such  occupation.  Natural  and  artificial  persons  in 
the  same  class  must  be  treated  alike. — Cooley  on  Taxa- 
tion, p.  170. 

If  it  be  conceded  that  the  sub-division  in  question  is 
constitutional,  it  does  not  take  effect  so  as  to  require 
the  payment  of  the  license  of  corporations  in  the  year 
1897.  This  is  recognized  when  we  consider  the  provi- 
sions of  the  Code  when  they  existed  at  the  time  of  the 
passage  of  the  act.— Code  of'l886,  §§629,  631,  3892. 

The  county  was  authorized  to  require  the  payment 
by  the  corporation  of  a  county  tax  under  sub-division 
15  of  se<!tion  35  of  the  act  to  amend  the  revenue  laws. 
There  is  no  general  law  making  such  provision  and 
there  is  no  authority  given  in  the  act  in  question 
authorizing  the  imposition  by  the  county  of  a  specific 
tax. 

William  C.  Fitts,  Attorney-General,  and  Charles^ 
G.  Brown,  for  the  State. — The  requirement  of  uniform- 
ity in  the  Constitution  does  not  preclude  the  division  of 
things  taxable  into  classes.  The  imposition  of  taxes 
which,  while  bearing  equally  upon  the  diflferent  mem- 
bers of  each  class,  bear  unequally  upon  the  class  in  the 
aggregate  is  not  violative  of  constitutional  provisions 
as  to  equality  and  uniformity  of  taxation.  Such  classi- 
fications are  usually  based  upon  inherent  diflferences  in 
the  character  of  the  different  subjects.  The  right  and 
privilege  to  exist  as  a  corporation  and  also  the  privilege 
enjoyed  by  a  corporation  of  exercising  certain  powers 
derived  from  the  State  by  its  charter,  may  constitute  a 
class  of  corporations  which  are  subject  to  a  specific  tax. 
25  Am.  &  Eng.  Encyc.  of  Law,  pp.  61,  62,  and  630- 
640;  Porter  r.  Railroad  Co,,  73  111.  578. 

It  is  clear  that  the  tax  in  question  is  a  privilege  or 
franchise  tax;  and,  therefore,  such  a  tax  as  the  legisla- 
ture   imposes    without   violation  of   the  Constitution. 
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t<tate  r.  Stonewall  Ins  Co.,  89  iUa.  335;  Bank  Tax  Case, 
2  Wall.  207 ;  4  Thompson  Com.  on  the  Law  of  Corpora- 
tions, 5557-5561;  Cal.  v.  Cen.  Pac.  Railroad  Co.,  127 
r.  S.  41;  Bridge  Co.  v.  State  Board  of  Assessors,  25 
L.  I{.  A.  137;  Honduras  Com.  Co.  v.  State  Board,  54 
X.  J.  L.  278;  2  Beach  on  Private  Corp.,  p.  124,  §801;  1 
DestT  on  Past  Taxation,  pp.  361,  362,  §76;  Common- 
icealth  V.  Lancaster  Sat\  Bank,  123  Mass.  495. 

The  proviso  in  the  statute  in  question  relating  to 
those  corporations  which  are  "not  otherwise  specific- 
ally required  to  pay  a  license  tax,"  is  not  violative  of  the 
statute. — Qnartlehanm  v.  State,  79  Ala.  1;  State  v. 
J/.  C.  R.  R.  Co.,  74  Me.  382. 

BlilCKELL,  C.  J.— At  the  1896-97  session  of  the 
General  Assembly,  an  act  was  passed  and  approved 
February  18,  1897,  entitled  "An  act  to  amend  the  rev- 
enue laws  of  the  State  of  Alabama."  The  fifteenth  sub- 
division of  the  thirty-fifth  section  requires  all  corpora- 
tions, foreign  or  domestic,  doing  business  in  tliis  State, 
except  banks  and  banking  institutions  regularly  organ- 
ized, not  otherwise  specifically  required  to  pay  a  license 
tax,  to  pay  an  annual  privilege  tax,  graduated  by  the 
paid-up  capital  stock  of  the  corporation.  The  appel- 
lant, a  corporation  organized  and  existing  under  the 
laws  of  this  State,  doing  business  in  the  City  of  Bir- 
mingham, having  a  paid-up  capital  stock  of  five  thou- 
sand dollars,  on  information  filed  in  the  Criminal 
Court  of  Jefferson  county,  was  convicted  of  a  violation 
of  the  sub-division,  and  from  the  judgment  of  convic- 
tion this  appeal  is  taken. 

The  argument  of  the  counsel  for  appellant,  proceeds 
on  the  hypothesis,  which  we  are  inclined  to  adopt,  that 
three  questions  are  presented  by  the  record  for  con- 
sideration and  decision,  which  they  state  in  the  follow- 
ing order:  1.  Is  not  the  sub-division  violative  of  the 
first  and  sixth  sections,  taken  in  connection,  of  the 
eleventh  article  of  the  Constitution?  2.  If  not  viola- 
tire  of  the  Constitution,  did  the  sub-division  take  eflfect 
from  the  day  of  approval  of  the  act,  or  is  it  postponed 
in  operation  until  the  first  day  of  January  next?  3. 
By  force  of  the  general  revenue  laws,  is  a  county  tax 
added  to  the  State  tax? 
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1.  The  two  sections  of  the  Constitution  supposed  to 
be  violated,  read  as  follows:  ^*1.  All  taxes  levied  on 
property  in  this  State  shall  be  assessed  in  exact  propor- 
tion to  the  value  of  such  property :  provided,  however, 
the  General  Assembly  may  levy  a  poll  tax,  not  to  ex- 
ceed one  dollar  and  fifty  cents  on  each  poll,  which  shall 
be  applied  exclusively  in  aid  of  the  public  school  fund 
in  the  county  so  paying  the  same."  "§6.  The  property 
of  private  corporations,  associations,  and  individuals 
of  this  State  shall  forever  be  taxed  at  the  same  rate; 
provided^  this  section  shall  not  apply  to  institutions  or 
corporations  devoted  exclusively  to  religious,  educa- 
tional, or  charitable  purposes."  These  sections  by 
their  terms  relate  only  to  direct  taxes  on  property — it 
is  only  such  taxes  which  are  levied  and  assessed;  and 
as  to  such  taxes,  they  place  corporations  on  an  equality 
with  natural  persons;  there  can  be  no  discrimination 
between  them.  But  property,  in  the  sense  in  which 
it  is  employed,  is  far  from  comprehending  all  the  ob- 
jects or  subjects  of  taxation.  Corresponding  provi- 
sions are  found  in  the  constitutions  of  many,  if  not  all 
the  States,  and  there  is  a  general,  if  not  a  universal  con- 
currence of  judicial  decision,  that  they  do  not  limit  leg- 
islative power  in  the  imposition  of  specific  taxes.  In 
Burroughs  on  Taxation,  §54,  referring  to  these  provi- 
sionSy  it  is  said :  "These  provisions,  as  a  general  rule, 
are  held  to  apply  to  property,  and  not  to  include  taxa- 
tion on  privileges  or  occupations."  And  in  Sedgwick 
on  Stat.  &  Const.  Law,  (2d  ed.),  504-507,  it  is  said:  "In 
construing  these  provisions,  it  has  been  held,  in  many 
of  the  States,  that  the  words  ^equal  and  uniform'  apply 
only  to  a  direct  tax  on  property ;  and  that  the  clause  in 
regard  to  uniformity  of  taxation  does  not  limit  the 
power  of  the  legislature  as  to  the  objects  of  taxation, 
but  is  only  intended  to  prevent  an  arbitrary  taxation  of 
property  according  to  kind  or  quality,  without  regard 
to  value.  Specific  taxes  have,  therefore,  been  sustained 
as  a  valid  exercise  of  the  legislative  power."  And  in 
1  Desty  on  Taxation,  336,  it  is  said:  "The  provisions 
of  the  Constitution  as  to  equality  and  uniformity  apply 
to  property  alone,  and  not  to  taxation  on  privileges  or 
occupations.  The  legislature  must  decide  when  and 
for  what  purpose  a  tax  shall  be  levied,  and  must  select 


Vol.  118. 


Digitized  by  VjOOQIC 


18^7.3  OF  ALABAMA.  151 

[Phoenix  Carpet  Co.  v.  The  State.] 

the  subjects  of  taxation."  The  authorities,  in  support 
of  this  general  doctrine,  are  too  numerous  for  citation. 
Many  of  them  are  collected  and  referred  to  in  Denver 
City  R'y  Co.  v.  Denver,  52  Am.  St.  Rep.  243;  City  of 
'Sexcton  v.  Atchison,  47  Am.  Rep.    486. 

The  tax  imposed  by  the  sub-division,  lias  the  proper- 
ties and  quality  of  a  franchise  tax — it  is  measured  or 
graduated  by  the  amount  of  the  paid-up  capital  stock 
of  the  corporation,  and  this  distinguishes  it  from  a  tax 
on  property.  Speaking  in  reference  to  this  inquiry,  it 
was  said  by  Clopton^  J.,  in  State  v.  Stonewall  Ins.  Co., 
89  Ala.  338:  "The  usual  and  most  certain  test  is, 
whether  the  tax  is  ujwn  the  capital  stock,  eo  nomine , 
without  regard  to  its  value,  or  at  its  assessed  valuation 
in  whatever  it  may  be  invested ;  if  the  former,  it  is  a 
franchise  tax;  if  the  latter,  a  tax  upon  the  property." 
Reference  was  made  to  Bank  of  Commerce  v.  Commis- 
sioners, 2  Black,  ( U.  S. )  620,  in  which  it  was  said  by 
Nei^n%  J.,  speaking  of  a  franchise  tax :  "The  tax  was 
like  one  annexed  to  the  franchise  as  a  royalty  for  the 
grant."  The  tax  may  be  imposed  on  the  creation  of  the 
corporation,  but  if  the  charter  or  grant  of  incorpora- 
tion does  not  expressly  exempt  it  from  taxation,  a  tax 
on  the  franchise  may  be  subsequently  imposed  at  the 
will  of  the  legislature. — Burroughs  on  Taxation,  §85; 
Providence  Bank  v.  Billings,  4  Peters,  514.  Taxation 
is  a  legislative  power,  comprehended  in  the  general 
grant  to  the  General  Assembly,  except  as  it  is  spe- 
cially restrained  or  limited  by  the  Constitution,  or  by 
the  relation  of  the  State  to  the  general  government ; 
and  in  its  exercise  the  General  Assembly,  is  not  under 
the  superintendence  and  control  of  the  judiciary.  "It 
is  enough  for  the  courts,-'  said  Brewer,  J.,  in  the  City 
of  Newton  v.  Atchison,  47  Am.  Rep.  488,  "that  both 
occupations  and  property  are  legitimate  objects  of  tax- 
ation; that  they  are  essentially  dissimilar;  that  con- 
stitutional provisions  regulating  the  taxation  of  one 
do  not  control  that  of  the  other,  and  that  there  are  no 
constitutional  inhibitions  on  the  taxation  of  business, 
either  by  the  legislature  directly,  or  by  municipal  cor- 
porations thereto. empowered  by  the  legislature." 

We  may  concede,  that  when  a  tax  is  imposed  on 
avocations,  or  privileges,  or  on  the  franchises  of  cor- 
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porations,  it  must  be  equal  and  uniform.  The  equality 
and  uniformity  consists  in  the  imposition  of  the  like 
tax  ui)on  all  who  engage  in  the  avocation,  or  who  may 
exercise  the  privilege  taxed ;  and  if  it  be  a  franchise  tax, 
upon  all  corporations  belonging  to  the  class  upon 
which  it  is  imposed. — 1  Desty  on  Taxation,  §36 ;  Cooley 
on  Taxation,  (2d  ed.),  378;  Delaware  Railroad  Tax^  18 
Wall.  206;  City  o/  ^<^^*^  Orleans  v,  Kaufman,  29  La. 
Ann.  283;  Durach's  Appeal,  62  Penn.  St.  491.  The 
General  Assembly  in  the  legitimate  exercise  of  the  tax- 
ing power,  may  impose  direct  taxes  on  lands  only,  to 
the  exclusion  of  every  variety  or  species  of  personal 
property;  or,  it  may  not  tax  lands,  and  subject  per- 
sonal property  only  to  direct  taxation.  This  is  within 
the  general  grant  of  the  power  of  taxation,  which  of 
necessity  involves  the  power  of  selecting  that  property 
or  species  of  property  which  in  the  judgment  of  the  leg- 
islature is  the  better  able  to  bear  the  burden  of  taxa- 
tion. And,  as  is  said  by  Judge  Cooley,  *'What  is  true 
of  property  is  true  of  privileges  and  occupations  also; 
the  State  may  tax  all,  or  it  may  select  for  taxation  cer- 
tain classes  and  leave  the  other  untaxed.  Considera- 
tions of  general  policy  determine  what  the  selection 
shall  be  in  such  cases,  and  there  is  no  restriction  on  the 
power  of  choice  unless  one  is  imposed  by  the  Constitu- 
tion.''— Cooley  on  Taxation,  570.  Corporations  are  of 
every  character  and  variety;  have  grown  to  be  almost 
as  various  and  diverse  in  their  franchises,  as  are  the 
avocations  or  pursuits  of  natural  persons.  The  idea 
which  seems  to  pervade  the  argument  of  counsel  for 
api>ellant,  that  if  one  of  these  artificial  beings,  or  one 
class  of  them,  is  selected  as  a  subject  of  taxation,  the 
whole  body  of  private  corporations,  without  regard  to 
the  diversity  of  their  franchises,  must  be  subjected  to 
the  like  tax,  finds  no  support  in  authority,  and  dero- 
gates from  the  power  of  the  legislature  to  select  the 
objects  and  subjects  of  taxation.  A  power  it  may  be 
admitted,  capable  of  abuse,  as  is  all  human  power,  but 
if  abused,  the  corrective  does  not  rest  with  the  courts. 
Nor  can  it  be  said,  that  it  would  be  right  or  just  to  sub- 
ject all  these  artificial  beings,  without  regard  to  the 
diversity  of  their  powers  and  franchises  to  like  taxa- 
tion.   We  will  not  prolong  discussion — the  tax  imposed 
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by  the  sub-division,  is  imi)osed  for  the  purposes  of  rev- 
enue; it  is  of  the  "ways  and  means/'  the  legislature  has 
employed  to  meet  the  expenses  of  government,  and  its 
other  pecuniary  necessities,  and  is  not  offensive  to  the 
Constitution. 

2.  Unless  a  different  time  is  specified,  statutes  take 
effect  and  become  operative  from  the  day  of  the  ap- 
proval by  the  Governor. — Sedg.  Stat.  &  Const.  Law, 
67;  Sutherland  on  Stat.  Constr.,  §104;  Taylor  v.  Hand, 
31  Ala.  383;  Br.  Bank  Mobile  v.  Murphy,  8  Ala.  119. 
This  general  principle  is  not  denied,  nor  is  it  contended 
that  there  are  any  words  in  the  sub-division,  or  in  the 
act  of  which  it  forms  part,  indicative  of  a  legislative 
intention  to  postpone  its  operation  to  a  future  day. 
The  contention  is,  that  such  intention  must  be  implied 
or  the  sub-division  will  be  inharmonious  with  the 
statute,  (Code  of  1886,  §634),  which  declares  that  all 
licenses  shall  be  for  one  year,  and  shall  expire  on  the 
thirty-first  December,  unless  the  business  commences 
after  the  first  of  July,  in  which  case  the  price  of  license 
shall  be  one-half  of  the  year's  license.  The  statute  re- 
ferred to  has  relation  only  to  the  licenses  designated  in 
other  sections  of  the  Code,  and  it  cannot  be  referred  to 
licenses  and  taxes  exacted  by  subsequent  statutes. 
There  is  no  want  of  harmony  in  the  operation  of  sucli 
statutes — each  has  its  own  field  of  operation,  and  the 
two  can  never  collide  or  conflict.  The  subdivision  ex- 
acts the  tax  and  license  from  the  corporation  doing 
business  in  this  State,  after  the  day  of  approval  of  the 
act.  It  is  an  annual  tax  the  corporation  is  required  to 
pay,  and  from  the  day  of  its  payment,  the  corporation 
having  obtained  the  license,  is  entitled  to  do  business. 
It  is  a  new  license  and  tax  exacted  by  the  legislature, 
having  no  relation  to  or  connection  with  the  taxes  im- 
posed or  licenses  exacted  by  pre-existing  legislation, 
and  is  governed  by  the  terms  of  the  statute  creating  it. 

3.  Counties  have  no  inherent  power  of  taxation; 
they  have  only  such  power  as  is  delegated  to  them,  and 
must  have  express  authority  of  law  to  sanction  the 
taxes  they  demand. — Cooley  on  Taxation,  678;  Bur- 
roughs on  Taxation,  §138.  The  Constitution  recog- 
nizes the  power  of  the  General  Assembh^  to  confer  on 
them  authority  to  levj'  direct  taxes   on   property,   but 
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limits  the  authority  to  an  annual  levy  of  not  more  than 
one-half  of  one  per  centum  of  the  value  of  the  taxable 
property  therein. — Const.,  Art.  XI,  §5.  When  the  Gen- 
eral Assembly  has  imposed  specific  taxes  for  State 
uses,  requiring  a  license  not  only  as  evidence  of  the 
payment  of  the  tax,  but  as  the  condition  on  which  a 
privilege  may  be  exercised,  or  a  business  pursued, 
authority  has  been  conferred  on  the  court  of  county 
commissioners,  the  body  through  and  by  which  all  the 
powers  of  the  county  are  exercised,  if  they  deemed  it 
necessary,  to  add  to  the  State  tax,  a  county  tax,  not 
exceeding  fifty  per  centum  of  the  State  tax. — Code  of 
1886,  §633;  Code  of  18'JG,  §4132;  (Pamph.  Acts,  1886-87, 
pp.  13,  316).  A  general  authority  to  add  a  county  tax 
to  specific  taxes  the  State  may  impose  is  not  con- 
ferred. The  power  conferred  is  special — it  is  limited 
to  the  specific  taxes  enumerated  in  connection  with  it, 
and  is  to  be  exercised  only  when  the  commissioners^ 
court  deem  it  necessary,  and  keeping  T^ithin  the  limita- 
tion prescribed,  to  the  extent  only  they  may  deem  it 
necessary.  Authority  is  not  conferred  by  the  statute 
to  add  a  county  tax  to  the  specific  tax  imposed  on  the 
franchises  of  corporations  doing  business  within  the 
Sjate,  and  the  judge  of  probate  was  in  error  in  de- 
manding the  payment  of  a  county  tax  as  a  condition 
upon  which  he  would  issue  license  to  the  appellant. 
The  error  should  have  been  corrected  by  mandamus^ 
compelling  the  issue  of  the  license — it  affords  to  the  ap- 
pellant no  excuse,  or  justification  for  continuing  to  do 
business  without  the  license  and  without  the  payment 
of  the  tax. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  aflSrmed. 


118  154  Nolen  V.  The  State  ex  rel.  Moore. 
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Proceeding  in  Quo  Warranto. 

1.  Constitutional  law;  removal  of  tax  assessor  from  offlce  bu 
the  Governor  unconstitutional. — A  tax  assessor  can  be  re- 
moved from  offlce  only  in  the  mode  prescribed  by  the  Con- 
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stitution,  and  the  provisions  of  the  act  approved  February 
28,1887.  (Acts  of  1886-87,  p.  1),  which  undertakes  to  authorize 
the  Governor  to  suspend  tax  assessors,  and  to  appoint  tax 
commissioners  to  perform  the  duties  of  the  assessors  so  sus- 
pended, is  unconstitutional  and  void,  as  violative  of  section  3 
of  Article  VII  of  the  Constitution,  which  provides  that  a  tax 
assessor  may  be  removed  from  office  by  impeachment. 
2.  Quo  warranto;  when  properly  resorted  to. — ^Where  after  a  tax 
assessor  has  been  suspended  from  office  by  the  Governor,  and 
the  one  who  succeeds  him  by  appointment  of  the  Governor 
is  styled  tax  commissioner,  but  discharges  the  duties  of  the 
office  of  tax  assessor,  qtw  warranto  is  the  proper  remedy  for 
the  suspended  tax  assessor  to  resort  to  in  order  to  test  such 
incumbent's  right  to  his  office. 

Appeal  from  the  Circuit  Court  of  Coosa. 

Tried  before  the  Hon.  J.  M.  Carmichael. 

This  was  a  statutory  quo  warranto  proceeding,  in- 
stituted by  the  State  of  Alabama  on  the  relation  of 
Samuel  L.  Moore,  against  the  appellant,  J.  M.  Nolen. 
The  information  or  complaint  filed  by  the  relator 
averred  the  following  facts :  Samuel  L.  Moore  was,  at 
the  general  State  election  in  August,  1896,  duly  and 
legally  elected  tax  assessor  for  Coosa  county,  for  a 
term  of  four  years,  and  on  August  14,  1896,  duly  quali- 
fied and  entered  upon  the  duties  of  said  office.  On  July 
30, 1897,  Joseph  F.  Johnston,  as  Governor  of  Alabama, 
acting  under  the  authority  of  the  statute  approved  Feb- 
ruary 28,  1887,  (Acts  of  1886-87,  p.  1),  suspended  said 
Moore  from  his  office.  Shortly  thereafter,  the  Gov- 
ernor acting  under  the  10th  section  of  the  act  cited 
above,  appointed  J.  M.  Nolen  as  tax  commissioner ;  and 
on  August  25th,  1897,  said  Nolen  claiming  to  act  as 
tax  commissioner  under  and  by  virtue  of  such  appoint- 
ment, usurped  the  office  of  tax  assessor  and  entered  at 
once  upon  the  exercise  of  the  duties  and  powers  as  tax 
assessor  of  Coosa  county.  It  was  then  averred  in  the 
information  or  complaint,  that  the  Governor  was  with- 
out legal  power  and  authority  to  suspend  the  relator 
or  to  appoint  the  respondent  as  tax  commissioner,  and 
that  said  appointment  was  void  and  of  no  eflfect  and 
conferred  upon  said  Nolen  no  lawful  right  to  perform 
any  of  the  duties  devolved  by  law  upon  the  tax  assessor 
of  Coosa  county. 
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The  prayer  of  the  information  was  that  said  Nolen 
be  adjudged  guilty  of  usurping  the  office  and  duties  of 
the  tax  assessor  of  Coosa  county,  and  that  he  be  ex- 
cluded from  the  exercise  of  any  of  said  duties.  The 
respondent  demurred  to  the  information  upon  several 
grounds,  which  were  in  substance  as  follows:  1st.  It 
is  not  shown  in  the  information  that  the  respondent  is 
in  possession  of  the  office  of  tax  assessor.  2d.  That  it 
is  not  shown  by  the  averments  that  the  respondent  has 
usurped  or  unlawfully  holds  or  exercises  the  said  office 
of  tax  assessor.  3d.  That  quo  tcarranto  is  not  the 
proper  remedy  and  can  not  be  invoked  in  tliis  case.  4th. 
That  quo  tcarranto  is  not  the  proper  remedy  to  test  the 
constitutionality  of  an  act  of  the  legislature  creating 
an  office.  This  demurrer  was  overruled,  to  which  rul- 
ing the  respondent  duly  excepted.  Thereupon  the  re- 
spondent filed  an  answer,  in  which  he  averred  in  sub- 
stance that  the  relator  who  was  holding  and  exercising 
the  office  of  tax  assessor  of  Coosa  county  in  July,  1897, 
was  suspended  from  said  office  under  and  by  virtue  of 
the  act  of  the  General  Assembly,  approved  February 
28,  1887,  (Acts  of  1886-87,  p.  l),*for  failure  to  properly 
discharge  the  duties  required  of  said  relator  by  law; 
that  after  the  suspension  of  said  Moore  from  the  office 
of  tax  assessor,  as  shown  by  the  information,  the  re- 
spondent was  duly  appointed  tax  commissioner  of 
Coosa  county  by  the  Governor,  and  was  exercising  the 
duties  of  the  office  of  tax  commissioner  of  said  county, 
under  and  by  virtue  of  said  appointment,  and  under 
the  authority  of  the  commission  issued  to  him. 

In  answer,  the  respondent  pleaded  that  "the  informa- 
tion in  the  nature  of  the  quo  warranto  is  not  the  legal 
or  proper  suit  or  remedy  for  the  accomplishing  of  the 
purpose  sought  in  this  suit.-'  The  plaintiff  moved  to 
strike  from  the  answer  this  plea.  This  motion  was 
granted,  and  the  respondent  duly  excepted.  The  re- 
lator demurred  to  the  answer  of  the  respondent  upon 
the  following  grounds:  '*lst.  Because  it  appears  in 
and  by  said  answer  and  plea  that  the  said  S.  L.  Moore 
was  elected  tax  assessor  of  the  county  of  Coosa  at  the 
general  election  in  1896,  and  the  term  of  office  of  said 
^Moore  has  not  expired.  2d.  Because  the  Governor  of 
Alabama  is  without    authority    to    suspend    the    said 
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Moore  from  his  office  as  tax  assessor  of  Coosa  county. 
3d.  Because  there  is  no  provision  of  law  for  the  re- 
moval of  a  duly  qualified  tax  assessor  by  the  Governor. 
4th.  Because  there  is  no  such  office  as  tax  commis- 
sioner under  the  Constitution  and  laws  of  the  State  of 
Alabama.  5th.  Because  the  statute  under  which  the 
Governor  acted  is  unconstitutional  and  void.  6t'h.  Be- 
cause said  act,  under  which  the  Governor  acted,  vio- 
lates Article  I,  section  7  of  the  Constitution  6f  the 
State  of  Alabama.  7th.  Because  said  act  violates  Arti- 
cle I,  section  14  of  the  Constitution  of  the  State  of  Ala- 
bama. 8t'h.  Because  said  act  violates  Article  III,  sec- 
tions 1  and  2  of  the  Constitution  of  the  State  of  Ala- 
bama. 9th.  Because  said  act  violates  Article  V,  sec- 
tion 12  of  the  Constitution  of  the  State  of  Alabama. 
lOtli.  Because  said  act  violates  Article  VII,  section  3 
of  the  Constitution  of  Alabama.'^  This  demurrer  was 
sustained,  and  to  this  ruling  the  respondent  duly 
excepted. 

The  court  rendered  judgment  excluding  the  respon- 
dent J.  M.  Nolen  from  the  office  of  tax  commissioner  of 
Coosa  county.  From  this  judgment  the  respondent  ap- 
peals, and  assigns  as  error  the  several  rulings  of  the 
trial  court  upon  the  pleadings,  and  the  rendition  of 
judgment  excluding  the  respondent  from  the  office  of 
tax  commissioner. 

J.  E.  Cobb  and  F.  L.  Smith^  for  appellant. — Quo 
tcarranto  is  not  the  proper  remedy. — State  v.  North,  42 
Conn.  80. 

The  office  of  tax  assessor  is  not  a  constitutional 
office,  and  the  legislature  may  deal  with  it  at  its  pleas- 
ure. The  act  of  1886-87,  p.  9,  does  not  provide  for  the 
removal  of  the  assessor.  It  suspends  him  only.  It  does 
not  provide  for  the  appointment  of  another  assessor,  but 
transfers  the  duties  of  the  assessor  to  another  person. 
In  this  way  it  provides  for  the  suspension  of  both  the 
office  and  its  incumbent.  This  is  not  a  case,  therefore, 
coming  within  the  provisions  of  the  Constitution. — Ex 
parte  Wiley,  54  Ala.  226. 

Edwin  F.  Jones,  contra. — Where  the  Constitution 
has  prescribed  the  modes  and  causes  of  removal,  the 
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legislature  can  not  interfere  and  prescribe  another 
mode  or  other  and  different  causes. — Brown  v.  Orover, 
6  Bush.  (Ky.),  1;  Bunnells  v.  iState^  Walker  (Misa.), 
146;  State  v.  Wiltz^  11  La.  Ann.  439;  Page  v,  Hardin, 
8  B.  Monroe,  648;  Ex  parte  Hogg,  36  Texas,  14.  The 
Constitution  of  Alabama,  Article  VII,  section  3,  pro- 
vides not  only  the  causes  which  authorize  the  removal 
of  tax  assessors  from  their  office,  but  it  prescribes  the 
modes  and  the  tribunals  before  which  the  facts  of  the 
case  could  be  determined.  These  sections  and  regula- 
tions passed  in  obedience  to  them  furnish  the  only  legal 
means  for  removal  or  suspension  of  the  officers  therein 
enumerated. 

The  statute  makes  no  provision  for  notice  to  the  tax 
assessor,  does  not  provide  for  him  to  be  heard,  either 
by  himself  or  counsel,  requires  no  copy  of  the  accusa- 
tion to  be  given  him,  does  not  require  or  provide  that 
he  may  be  confronted  by  the  witnesses  against  him,  and 
makes  no  provisions  for  compulsory  process  for  wit- 
nesses in  his  behalf.  '  It  ignores  all  the  rights  which  the 
supreme  law  of  the  land  reserved  to  all  accused  of  crim- 
inal offenses.  It  clothes  an  officer  who  has  no  power 
to  compel  the  attendance  of  witnesses,  either  for  or 
against  the  tax  assessor,  with  power  and  requires  him 
to  pass  on  facts  which  amount  to  a  criminal  trial,  and 
authorizes  him  to  impose  a  punishment  from  which  no 
appeal  is  provided ;  and  is  highly  penal. — State  v.  Buck- 
leg,  54  Ala.  618;  Diillam  v.  Wilson,  53  Mich.  392;  Page 
T,  Hardin,  8  B.  Monroe,  672;  and  authorities  cited; 
State  V,  Pritchard,  36  X.  J.  L.  101. 

The  removal  for  cause  is  the  exercise  of  judicial 
power,  and  under  the  Constitution,  the  Governor  can 
not  exercise  any  such  power. — Dullam  v.  Wilson,  53 
Mich.  392;  Page  i\  Hardin,  8  B.  Monroe,  692;  State  v. 
Pritchard,  36  k.  J.  L.  101. 

McCLELLAN,  J. — A  tax  assessor  can  be  removed 
from  office  only  in  the  mode  prescribed  by  the  organic 
law,  that  is,  by  impeachment  under  section  3,  Article 
VII  of  the  Constitution. 

That  provision  of  the  act  of  February  28,  1887  (Acts, 
1886-87,  p.  1),  which  undertakes  to  authorize  the  Gov- 
ernor to  "suspend"  tax  assessors,  and  to  appoint  tax 
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commissioners  to  i)erform  the  duties  of  assessors  so 
"suspended,"  and  providing  that  such  suspension  of  an 
assessor  shall  continue  indefinitely,  or,  more  accurately 
speaking,  perpetually,  "unless  the  General  Assembly 
by  joint  resolution  restore  him  to  his  office,"  is  viola- 
tive of  the  Constitution  and  void.  The  "suspension" 
provided  for  is  in  legal  contemplation  essentially  a  re- 
moval from  office,  accomplished,  if  held  to  be  effective, 
without  impeachment  and  without  the  semblance  of  a 
trial  by  jury  or  otherwise. 

As  to  the  procedure  in  this  case :  It  is  manifest  that 
the  respondent  is  in  the  office,  and  discharging  all  the 
duties  of  the  office  from  which  the  relator  was  thus  re- 
moved; and  it  is  of  no  sort  of  consequence  that  he  is 
styled  "tax  commissioner,"  instead  of  "tax  assessor," 
which  latter  in  truth  and  in  fact  he  is  under  the  act; 
and  the  relator  has  properly  resorted  to  the  writ  of  quo 
warranto  in  respect  of  the  respondent's  actual  incum- 
bency of  the  office  which  the  relator  is  entitled  to  hold. 

We  concur  in  the  conclusion  reached  by  the  judge  of 
the  circuit  court;  and  the  judgment  must  be  affirmed. 

AflSrmed. 
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1.  Constitutional  law;  act  to  provide  for  inspection  of  oils  un-  li^  *♦* 
constitutional  and  void, — An  Inspector  of  oils  appointed  by 
the  State  auditor  under  the  provisions  of  the  act  "to  provide 
for  the  inspection  and  sale  of  illuminating  oils  In  the  State  of 
Alabama/'  approved  February  16th,  1897,  (Acts  of  1896-97,  p. 
1133),  deriving  his  authority  from  the  State,  and  the  duties 
pertaining  to  the  office  being  of  a  public  character,  is  a  State 
office;  and,  therefore,  said  act  is  unconstitutional  and  void,  as 
being  repugnant  to  section  38  of  Article  IV  of  the  Constitu- 
tion, which  provides  that  "No  State  office  shall  be  continued 
or  created  for  the  inspection  or  measuring  of  any  merchan- 
dise, manufacture  or  commodity."  (Brickell,  C.  J.,  dissent- 
ing.) 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  R.  Tyson. 
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This  was  a  proceeding  in  the  nature  of  quo  warranto^ 
and  was  commenced  by  the  filing  of  an  information  by 
the  State  of  Alabama  on  the  relation  of  W.  T.  Robert- 
son against  the  appellee,  Thomas  D.  McGough.  In  this 
information  it  was  alleged  that  Thomas  D.  McGough, 
a  resident  citizen  of  llontgomery  county,  State  of  Ala- 
bama, was  unlawfully  holding  and  exercising  the  du- 
ties of  the  oflSce  of  district  inspector  of  oil;  that  on 
divers  occasions  during  the  month  of  March,  1897,  said 
McGough  had  claimed  and  exercised  and  was  claiming 
and  exercising  the  right  as  district  inspector  of  oil  in 
the  said  State  and  county  aforesaid,  to  test  the  quality 
of  all  mineral  or  petroleum  oils,  or  any  oil  which  is  the 
product  of  petroleum,  which  is  oflfered  or  intended  for 
sale  for  illuminating  purposes,  and  for  such  services 
had  demanded  and  received  a  compensation;  that  the 
sole  authority  upon  which  the  said  McGough  held  or 
exercised  or  performed  the  functions  of  the  office  of 
district  inspector  of  oil  was  derived  under  an  appoint- 
ment of  the  State  Auditor,  who  claimed  the  right  to 
make  such  appointment,  under  the  provisions  of  "An 
act  to  provide  for  the  inspection  and  sale  of  illuminat- 
ing oils  in  Alabama,"  approved  February  16,  1897.  It 
was  then  averred  in  the  information  that  said  act  had 
not  conferred  any  authority  upon  the  auditor  to  ap- 
point any  one  district  inspector  of  oil,  and  that  said 
McGough  by  virtue  of  his  appointment  was  not  entitled 
to  hold  said  office,  and  had  no  authority  to  inspect  any 
oil  or  to  demand  or  receive  any  compensation  for  such 
inspection,  or  to  exercise  any  of  the  authorities,  privi- 
leges, franchises  or  duties  attempted  to  be  conferred  by 
said  act;  and  that  said  McGough  is  guilty  of  usurping 
the  office  of  district  inspector  of  oil,  since  said  act  was 
violative  of  section  38  of  Article  IV  of  the  Constitution 
of  Alabama. 

The  prayer  of  the  information  was  for  the  issuance 
of  a  rule  or  other  appropriate  writ  to  McGough  requir- 
ing him  to  show  by  what  warrant  he  exercised  and 
enjoyed  the  duties  and  privileges  of  the  office  of  district 
inspector  of  oil,  and  that  on  final  hearing  the  court 
should  adjudge  that  said  McGough  was  usurping  and 
intruding  in  said  office,  and  that  judgment  be  ren- 
dered excluding  said  McGough  from  said  office  of  dis- 
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trict  inspector  of  oil.  This  information  was  filed  on 
April  19,  1897. 

To  this  information  the  respondent  demurred  upon 
the  following  grounds :  "1st.  That  it  appears  in  and 
by  the  said  information  that  he  is  rightfully  exercising 
the  duties  and  powers  of  the  said  office  of  district  in- 
spector of  oil. 

**2d.  That  it  appears  in  any  by  the  said  information, 
that  his  authority  and  right  to  exercise  and  hold  the 
said  office  of  district  inspector  of  oil  is  derived  by 
appointment  from  the  State  Auditor  under  the  pro- 
visions of  *An  act  to  provide  for  the  inspection  and 
sale  of  illuminating  oils  in  the  State  of  Alabama,' 
approved  February  16th,  1897." 

The  court  sustained  this  demurrer,  and  rendered 
judgment  holding  that  said  Thomas  D.  McGough  was 
authorized  to  exercise  the  rights,  privileges  and  duties 
of  district  inspector  of  oil,  and  dismissed  said  petition 
and  information.  To  the  rendition  of  this  judgment 
the  relator  duly  excepted ;  and  upon  this  appeal,  prose- 
cuted by  him,  assigns  the  rendition  thereof  as  error. 

Thos.  G.  &  Chas.  p.  Jones  and  A.  C.  Birch^  for  ap- 
pellant.— Oil  inspectors  created  under  the  act  approved 
February  16,  1897,  (Acts  of  1896-97,  p.  1133),  are  State 
officers,  and  said  act  creates  said  offices.  Such  officers' 
come  up  to  the  full  measure  of  the  definition  of  the 
State  officer,  both  to  the  letter  and  spirit  of  the  Consti- 
tution.— ifovtgomet^y's  Case,  107  Ala.  379;  Shelby  v. 
Alcorn,  36  Miss.  273;  People  v.  Nostrand,  46  N.  Y. 
381;  r.  8.  V.  Hartwell,  6  Wall.  393;  V.  S,  v.  Morris,  3 
Brock.  102;  19  Amer.  &  Eng.  Encyc.  of  Law,  382; 
lleachem  Public  Officers,  §§4,  5,  7,  8,  10;  Bradford  v. 
Justices,  33  Ga.  332;  Kirksey  v.  Bates,  7  Port.  529. 
They  are  State  officers  strictly,  in  every  respect. — Birch 
r.  Hardwicke,  30  Gratt.  24*^;  State  v.  Porter,  1  Ala. 
706;  State  v.  Valle,  41  Mo.  31;  1  Dillon  Municipal  Cor- 
porations, §58. 

The  statute  under  consideration  is,  therefore,  repug- 
Dant  to  and  violative  of  section  38  of  Article  IV  of  the 
Constitution.  The  language  of  said  clause  of  the  Con- 
stitution is  plain  and  unambiguous,  and  in  nowise  con- 
trolled or  explained  by  any  other  provision  in  the  Con- 
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stitution.  When  the  "terms  of  an  act  are  plain  and  un- 
ambiguous, they  must  be  so  expounded  and  executed, 
wholly  regardless  of  the  court's  views  as  to  incon- 
venience or  absurdity  which  may  result  from  giving 
eflfect  to  it  according  to  its  terms." — Abbey  v.  Hill,  73 
E.  C.  &  L.  Rep.  390;  Douglass  v.  Freeholders,  38  N.  J. 
L.  214;  Clark  v.  R.  R.  Co.,  81  Me.  477;  Bartlett  v.  Mor- 
ris, 9  Port.  266;  Sedgwick  on  Constitutional  Construc- 
tion, pp.  251-261;  Cooley  Con.  Lim.  71. 

Section  38  of  Article  IV  of  the  Constitution  intended 
not  only  to  guard  against  evils  developed  by  past  in- 
spection laws  of  State  officers,  but  to  prevent  any  new 
form  of  the  evil.  The  design  was  to  put  an  end  to  the 
whole  system  of  "inspection,"  when  State  officers  were 
created  to  make  them;  because  such  "inspection," 
sooner  or  later,  causes  solicitation  of  legislative  power 
to  create  State  officers,  and  hatches  out  swarms  of 
officers  to  vex  the  people  and  devour  their  substance; 
and  the  system  of  State  inspection  having  these  results, 
the  "evil"  from  the  creation  of  State  officers  was  the 
same,  whether  the  inspection  proceeded  on  the  grounds 
of  securing  human  safety,  or  was  alleged  to  be  in  fur- 
therance of  trade  and  commerce,  or  any  other  purposes 
for  which  the  police  power  is  ordinarily  employed. 

The  purpose  of  a  statute  and  its  constitutionality  in 
whatever  language  it  may  be  framed,  must  be  deter- 
mined by  its  natural  and  reasonable  effect. — Hender- 
son  r.  Mayer,  92  U.  S.  259;  Chy  Lung  v.  Freeman,  Ih. 
275.  It  is  also  a  settled  canon  of  constitutional  law 
that  the  legislative  power  by  declaring  a  commodity 
dangerous,  can  not  make  it  so,  if  the  declaration  is  not 
true  in  point  of  fact,  in  order  to  exercise  i)Owers  with 
reference  to  it,  which  can  not  be  upheld  if  the  thing  in 
fact  is  not  dangerous. — Joseph  v.  Randolph,  71  Ala. 
499;  People  v,  Marx,  99  N.  Y.  377;  Tiedeman's  Limi- 
tations of  Police  Powers,  p.  119. 

These  are  matters  of  fact,  which  the  courts  must  de- 
termine for  themselves.  They  are  judicial,  and  not  leg- 
islative questions,  in  their  last  analysis. — Tiedeman'j 
Lim.  of  Police  Powers,  497;  Joseph  v.  Randolph,  71 
Ala.  499;  People  v.  Marx,  99  N.  Y.  377;  Tares  v.  Mil- 
waukee,  10  Wall.  497;  City  Council  v.  Hutchison,  13 
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Ala.  576;  Wood  on  Nuisances,  §§151,  740;  Rye  v.  Pe- 
terson, 23  Amer.  Rep.  608. 

Horace  Stringfellow  and  Tompkins  &  Troy^ 
contra. — ^A  legislative  act  is  to  be  interpreted  according 
to  the  intention  of  the  legislature  apparent  upon  its 
face.  So  the  purpose  and  constitutionality  of  a  statute 
in  whatever  language  it  may  be  framed  must  be  deter- 
mined by  its  reasonable  and  natural  effect. — Joseph  v. 
Randolph,  71  Ala.  50Q;  Mayor  of  Mobile  v.  Stonewall, 
53  Ala.  577.  The  act  "is  in  the  best  sense  a  mere  police 
regulation  deemed  essential  for  the  protection  of  the 
lives  and  property  of  citizens.  It  expresses  in  the  most 
solemn  form  the  deliberate  judgment  of  the  State,  that 
burning  fluids  which  ignite  or  permanently  burn  at 
less  than  a  prescribed  temperature,  are  unsafe  for 
illuminating  purposes." — Patterson  v.  Kentucky,  97 
U.  S.  504. 

It  is  strictly  within  the  enforcement  of  the  legal 
maxim  ^'sic  utere  tuo  ut  alienum  non  laedas.^^  "In 
every  well  ordered  State  property  is  held  subject  to  the 
tacit  condition  that  it  shall  not  be  used  so  as  to  injure 
the  equal  rights  of  others,  or  the  interests  of  the  com- 
munity. Such  injurious  uses  of  property  may  be  pre- 
vented by  such  regulations  and  restraints  as  the  legisla- 
ture may  think  proper  to  impose,  and  in  the  establish- 
ment of  these,  the  only  limits  to  the  legislative  author- 
ity, are  those  which  are  declared  in  the  written  and 
fundamental  law." — Ingram  v.  The  State,  39  Ala. 
249;  Dorman  v.  The  State,  34  Ala.  245. 

The  provision  of  the  Constitution  involved  in  this 
case  appears  for  the  tirst  time  in  our  present  Constitu- 
tion. When  interpreted  by  its  history,  by  the  causes 
that  led  to  its  adoption,  and  by  the  mischief  it  was  in- 
tended to  remedy  it  in  no  way  conflicts  with  the  crea- 
tion of  an  office  for  such  inspection  by  the  State ; 

(a.)  Because  it  referred  solely  to  the  enforcement 
bv  the  State  of  a  well  defined  and  distinct  class  of  laws, 
known  as  inspection  laws  whose  purpose  was  to  protect 
the  public  from  fraud  and  to  preserve  the  character  of 
the  merchandise  abroad. 

(h.)  Because  such  distinct  and  well  defined  system 
of  laws  had  been  enforced  by  the  State  from  which  pub- 
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lie  mischief  had  resulted;  causing  the  abandonment  of 
said  State  system  and  the  relegation  by  legislation  of 
the  entire  subject  of  such  inspection  laws  to  the  local 
authorities,  and  section  38  was  but  the  perpetuation 
of  such  policy. 

(c.)  Because  no  inspection  by  the  State  for  the  en- 
forcement of  its  police  regulation  for  the  protection  of 
life  and  property  had  existed,  and  hence  no  public  mis- 
chief had  resulted  from  such  inspection  to  be  remedied. 

(cL)  Because  the  protection  of  life  and  property  as 
declared  by  the  Constitution  is  the  legitimate  end  of 
government,  and  no  provision  should  be  held  to  impair 
the  power  of  the  State  to  aflford  such  protection  if  it 
can  have  any  other  reasonable  operation,  for  such  re- 
sult could  not  have  been  intended  by  the  people. 

*'In  pronouncing  o:i  the  constitutionality  of  an 
act  of  the  legislature  the  court  necessarily  passes  on 
the  legality  of  an  act  which  has  received  the  sanction 
of  a  co-ordinate  department  of  the  government.  Hence 
the  courts  approach  such  inquiry  with  a  due  sense  of 
its  magnitude  and  solemnity,  and  indulge  the  pre- 
sumption that  the  enactment  in  question  is  constitu- 
tional until  clearlv  convinced  to  the  contrary.'- — Zeig- 
lev  r.  S,  d  N,  Ala.^B.  R.  Co.,  58  Ala.  596;  Mayor  of  Mo- 
hile  i\  t^tonetrall,  53  Ala.  375. 

HARALSON,  J.— The  Constitution,  Art.  IV,  §38, 
declares :  ^^No  State  office  shall  be  continued  or  created 
for  the  inspection  or  measuring  of  any  merchandise, 
manufacture  or  commodity;  but  any  county  or  munici- 
palitv  mav  appoint  such  officers  when  authorized  by 
law." 

Tlie  sole  question  presented  in  this  case  is,  whether 
or  not  the  act,  *'To  provide  for  the  inspection  and  sale 
of  illuminating  oils  in  the  State  of  Alabama,-'  adopted 
February  16,  1897,  (Acts  of  1896-97,  p.  1133),  is  in  con- 
flict with  the  foregoing  constitutional  provision. 

Under  this  statute,  the  State  is  the  source  of  the  in- 
spector's authority;  the  duties  pertaining  to  the  office 
are  of  a  public  character;  the  terms  of  office  are  four 
years  from  the  date  of  their  respective  appointments, 
and  until  their  respective  successors  shall  be  appointed 
and   qualified — (§9);   and  their  compensatioil  is  fixed 
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by  law.  It  is  not  here  contended,  and  could  not  be,  that 
these  inspectors,  under  these  conditions,  are  not  State 
oflSeers. — Montgomery  v.  The  State,  107  Ala.  372,  and 
authorities  there  cited. 

It  will  be  observed  that  the  section  of  the  Constitu- 
tion to  be  construed  in  connection  with  said  act,  was 
not  intended  to  prohibit,  and  does  not  prohibit,  "the 
inspection  or  measuring  of  any  merchandise,  manufac- 
ture or  commodity."  Whatever  authority  the  legisla- 
ture had,  prior  to  the  adoption  of  the  Constitution  of 
1875,  in  respect  to  such  inspections,  it  now  has,  with 
the  limitation  only  of  the  manner  of  its  exercise.  There- 
tofore, it  had  plenary  power  over  the  subject,  since 
there  was  nothing  in  the  Constitution  of  the  State  to 
limit  its  exercise.  The  only  restriction  laid  upon  this 
power  under  the  present  Constitution  is,  that  "no  State 
office  shall  be  continued  or  created"  for  such  purposes. 
The  other  provision,  "but  any  county  or  municipality 
may  appoint  such  officers  [or  officers  for  such  pur- 
poses] when  authorized  by  law,"  imposes  no  new  limi- 
tation of  authority  on  the  legislature.  It  had,  and  ex- 
ercised this  authority  under  the  older  constitutions  of 
the  State,  before  the  adoption  of  the  one  of  1875.  The 
exception  in  this  clause  of  said  section  is  important, 
as  contended,  as  indicating  an  intention  on  the  part  of 
the  framers  of  the  Constitution  to  limit  any  and  all 
inspections  authorized  to  be  made  of  merchandise,  to 
county  and  municipal  authorities. 

Section  one  of  said  act  of  February  16,  1897,  and  its 
remaining  sections,  place  it  beyond  all  dispute,  that 
said  act  relates  alone  to  oils,  whether  manufactured  in 
this  State,  or  imported  therein,  which  are  offered  for 
sale,  or  sold  "for  consumption  for  illuminating  pur- 
poses." The  manner  of  testing — for  really  the  inspec- 
tion consists  in  a  scientific  test,  to  determine  at  what 
degree  of  temperature,  Fahrenheit,  the  oils  will  ignite 
or  burn, — is  particularly  prescribed  in  said  section,  fol- 
lowed by  the  provision  that  "No  oil,  or  other  substance, 
which  by  test  herein  described,  ignites  and  burns  at  any 
temperature  below  one  hundred  and  ten  degrees,  Fah- 
renheit, shall  be  allowed  to  be  sold,  offered  for  sale,  or 
consumed  for  illuminating  purposes  in  this  State." 

The  question  arises,  then,  w  hether  this  act  of  the  leg- 
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islature  falls  under  the  condemnation  of  said  section 
of  the  Constitution,  providing  that  *^No  State  office 
shall  be  continued  or  created  for  the  inspection  of  any 
merchandise,  manufacture  or  commodity.'' 

It  is  to  be  admitted  broadly,  that  the  object  of  con- 
struction, as  applied  to  a  written  Constitution,  is  to 
give  effect  to  the  intent  of  the  people  in  adopting  it; 
that  their  intent  is  deduced,  not  only  from  the  lan- 
guage of  the  particular  provision  to  be  construed,  but 
in  connection  with  all  the  other  parts  of  the  instru- 
ment ;  from  its  history,  and  from  a  consideration  of  the 
causes  which  led  to  its  adoption,  and  the  mischief  it 
was  intended  to  remedy. — Cooley  on  Const.  Lim.,  69, 
70,  80;  1  Story  on  the  Const.,  §405;  Mayor  v,  Stonewall 
Ins.  Co.,  53  Ala.  570;  Taylor  v.  Woods,  52  Ala.  477; 
Zeigler  v.  N.  R.  Co.,  58  Ala.  218. 

But,  there  are  other  rules  of  interpretation  that  may 
override  all  others,  as  "Where  a  law  is  plain  and  unam- 
biguous, whether  it  be  expressed  in  general  or  limited 
terms,  the  legislature  (or  framers  of  a  constitution) 
should  be  intended  to  mean  what  they  have  plainly  ex- 
pressed, and  consequently  no  room  is  left  for  construc- 
tion. Possible  or  even  probable  meanings,  when  one 
is  plainly  declared  in  the  instrument  itself,  the  courts 
are  not  at  liberty  to  search  for  elsewhere." — Cooley  on 
Const.  Lim.,  69,  70.  The  framers  of  the  Constitution 
"must  be  understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what  they  said." 
/6,  73;  Crihho7is  v.  Ogden,  9  Wheat.  188;  Ex  parte  May- 
or, 78  Ala.  423.  "We  can  only  learn  what  they  in- 
tended, from  what  they  have  said.  It  is  theirs  to  com- 
mand, ours  to  obey.  When  their  language  is  plain,  no 
discretion  is  left  to  us.  We  have  no  right  to  stray  into 
the  mazes  of  conjecture,  or  to  search  for  an  imaginary 
purposes." — Lehman  v.  Robinson,  59  Ala.  241. 

Whenever  a  constitutional  provision  is  plain  and  un- 
ambiguous, when  no  two  meanings  can  be  placed  on  the 
words  employed,  it  is  mandator}^,  and  courts  are  bound 
to  obey  it.  Such  a  mandate,  whether  wise  or  unwise, 
whether  founded  upon  good  reasons  or  not,  is  obliga- 
tory, and  cannot  be  construed  away  by  the  history  of 
the  past,  or  by  any  mischief  that  it  may  be  supposed 
it  was  intended  to  remedy.     If  it  should  run  counter  to 
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well  accepted  theories  as  to  the  police  power  of  the 
State,  that  can  make  no  difference,  since  the  Constitu- 
tion can  set  aside  all  legislative  police  powers,  and  or- 
dain the  i)owers  to  be  exercised  or  not  exercised  in  this 
regard  by  the  legislature;  and  what  it  ordains  must 
stand  as  its  own  unquestioned  arbitrary  authority  in 
the  government  of  the  State.  In  such  a  case,  as  has 
been  said,  there  is  no  room  for  construction,  and  cer- 
tainly none  for  disobedience  by  the  courts.  If  so,  there 
would  remain  no  certainty  or  stableness  in  the  written 
constitutions  of  the  States,  or  Federal  government. 

As  respects  the  section  under  consideration,  there 
is  nothing  in  any  other  part  of  the  Constitution,  which 
modifies,  limits,  explains  or  refers  to  its  provisions. 
It  stands  as  an  independent  provision,  disconnected 
from  all  others.  There  was  nothing  in  any  of  the  pre- 
ceding constitutions  of  the  State  like  it,  or  bearing  on 
the  same  subject. 

The  word  "inspection"  has  been  defined  by  the  Su- 
preme Court  of  the  United  States — as  accurately,  per- 
haps, as  may  be  elsewhere  found — to  be  "Something 
which  can  be  accomplished  by  looking  at  or  weighing: 
or  measuring  the  thing  to  be  inspected,  or  applying  to 
it  at  once  some  crucial  test.  When  testimony  or  evi- 
dence is  to  be  taken  and  examined,  it  is  not  inspection 
in  any  sense  whatever." — People  v.  Compagnie  Qen, 
Transatlantique,  107  U.  S.  59.  Laws  for  the  purpose 
are  applied  to  articles  of  domestic  produce  and  manu- 
facture for  domestic  use,  to  those  intended  for  expor- 
tation, as  well  as  those  imported  for  consumption  at 
home. — Clintsman  v.  Northrop^  8  Cow.  (N.  Y.)  46;  1 
Storv  on  Const.  §  1017;  11  Am.  &  Eng.  Ency.  Law,  234, 
n.  11. 

So  far  as  the  history  of  inspection  laws  in  this  State 
throws  any  light  on  the  subject — if  that  were  needed 
in  this  case — it  may  be  stated,  that  in  all  these  laws, 
commencing  with  that  of  the  Territorial  legislature  of 
December  12,  1796,  down  to  the  present  time — of 
which  there  are  several,  and  all  set  out  in  the  briefs  for 
appellee — with  the  exception  of  one,  power  was  confer- 
red on  local  authorities,  either  municipal  or  county,  to 
inspect  certain  articles  of  merchandise,  having  refer- 
ence to  them  as  articles  of  commerce,  and  this  duty,  ex- 
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cept  in  the  one  instanceTeferred  to,  had  never  been  con- 
ferred on  a  State  officer.  The  excepted  case  was  the 
act  of  March  8,  1871,  "To  protect  the  planters  of  this 
State  from  imposition  in  the  sale  of  fertilizers  (Acts, 
1870-71,  p.  68).  By  this  act,  the  office  of  an  inspector 
of  fertilizers  for  the  State  was  created,  with  a  tenure  of 
office  for  four  years,  with  power  to  appoint  sub-inspec- 
tors for  each  county,  whose  duties  and  emoluments 
were  prescribed.  The  act  related  solely  to  fertilizers  as 
commercial  commodities,  and  forbade  under  i)enalty, 
the  sale  or  offering  for  sale  within  the  State,  any  fer- 
tilizer manufactured  in,  or  imported  therein,  which 
had  not  been  inspected,  stamped  or  certified  to,  as  re- 
quired by  said  act.  There  was  no  question  about  the 
constitutionality  of  that  act.  There  was  nothing  in 
the  Constitution,  which  forbade  its  passage.  It  be- 
longed to  that  extensive  mass  of  legislation,  embracing 
everything  in  a  territory  or  State  not  surrendered  to 
the  general  government,  or  forbidden  by  the  State  Con- 
stitution to  the  legislature. 

It  is  a  part  of  the  history  of  the  State,  that  this  law 
in  its  execution,  was  believed  to  have  wrought  great  in- 
justice to  the  people.  It  filled  the  State  with  a  very 
great  number  of  sub-inspectors,  whose  competency  and 
fidelity  were  gravely  suspected  by  many,  and  who,  as 
charged,  annoyed  and  burdened  the  people  in  respect  to 
an  article  entering  largely  into  the  agricultural  pur- 
suits of  the  country.  If  there  was  any  good  in  it,  it 
was  not  considered  to  be  of  sufficient  importance  to 
outweigh  the  evils  of  maintaining  a  host  of  State  officials 
assumed  to  be  necessary  to  execute  it.  The  creation 
of  an  unnecessary  number  of  State  officers  has  always 
been  regarded  as  a  very  great  evil,  and  so  great  was  the 
discontent  with,  and  opi^osition  to  that  enactment,  that 
the  legislature  in  1874  repealed  it.  Its  alleged  abuses 
were  fresh  in  the  minds  of  the  people  when  the  conven- 
tion of  1875  met  to  form  a  new  Constitution,  and  there 
can  scarcely  be  a  doubt,  that  this  law,  and  the  manner 
of  its  execution,  whether  good  or  bad,  led  to  the  incor- 
poration into  the  Constitution  of  that  year,  of  said  sec- 
tion 38,  Article  IV  of  the  Constitution.  The  mischief 
intended  to  be  remedied,  could  not  have  grown  out  of 
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any  of  the  local  inspection  laws  theretofore  authorized 
by  law. 

It  seems  plain,  therefore,  that  the  people  in  conven- 
tion intended  to  prevent  in  the  future  the  inspection 
or  measuring  of  any  merchandise  or  commodity, 
through  an  office  created  by  the  legislature  for  the  pur- 
pose. That  they  might  not  be  supposed  to  have  in- 
tended that  no  inspections  whatever,  in  any  form, 
should  be  made  of  such  things  in  the  State,  possibly 
out  of  abundant  caution,  they  added  to  the  prohibitory 
clause,  the  other  part  of  the  sentence — *'but  any  county 
or  municipality  may  appoint  such  officers  when 
autliorized  by  law''  as  had  been  done  in  the  territory 
and  State,  at  different  periods  of  time,  since  1816.  This 
latter  clause  is  a  strong  indication  of  intention,  that 
no  other  inspectors  of  merchandise  than  such  as  had 
theretofore  been  authorized  and  made,  should  ever  be 
authorized  by  the  legislature  to  be  made,  and  these 
were  by  the  local  authorities  referred  to. 

But  the  contention  of  appellee  is,  in  substance,  that 
inasmuch  as  no  inspection  of  merchandise  had  ever 
heen  made,  or  authorized  to  be  made  by  local  authori- 
ties, to  protect  the  health,  lives  and  property  of  the 
people,  and  as  the  legislature,  prior  to  this  enactment 
by  the  convention,  had  had  unlimited  power  to  adopt 
inspection  laws,  to  be  executed  by  State,  county  or  mu- 
nicipal officers,  the  Article  IV,  section  38,  in  question, 
should  not  be  construed  to  abridge  or  deny  authority  to 
the  legislature  for  the  creation  of  State  officers  for  the 
purpose. 

But,  a  sufficient  reply  to  this  contention  seems  to 
be,  that  the  language  of  the  prohibition  is  plain  and  un- 
ambiguous. If  a  member  of  the  convention,  most 
skilled  in  the  use  of  language  to  convey  the  exact  mean- 
ing intended,  and  to  exclude  all  else,  had  undertaken 
it,  perhaps  he  could  not  have  been  more  apt  in  framing 
a  plain,  intelligible  and  unambiguous  sentence  than 
the  one  that  was  framed  and  adopted,  to  prevent  all  in- 
spections of  merchandise  in  this  State  through  the 
agency  of  State  officers  appointed  for  t'he  purpose. 
What  can  be  plainer  and  more  exact,  than  the  mandate, 
"No  State  office  shall  be  created  for  the  inspection  of 
any  merchandise,  manufacture    or  commodity?"     The 
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contention  that  this  means,  that  no  such  inspection 
shall  be  allowed,  except  where  it  is  necessary  or  proper 
to  create  a  State  office  to  inspect  such  commodities,  to 
preserve  the  health,  lives  and  property  of  the  people, 
imports  into  the  sentence  an  exception  that  is  not  there- 
in expressed,  and  which  is  a  great  tax  on  ingenuity  to 
devise  and  suggest.  If  the  convention  had  meant  this, 
the  simplest  thing  in  the  world  would  have  been  for 
them  to  have  said  so;  and  the  fact  that  they  did  not 
incorporate  into  the  article  such  an  exception,  is  very 
convincing  evidence  that  they  did  not  intend  anything 
of  the  kind.  The  construction  seems  to  be  far-fetched 
and  unsatisfactory,  leaving  on  the  judicial  mind  the  im- 
pression, that  it  would  appear  to  be  an  evasion  of  the 
fundamental  law,  and  if  indulged,  that  the  intention 
of  the  framers  of  the  Constitution  could,  in  this  in- 
stance, as  in  any  other,  be  thwarted  by  unauthorized 
construction.  We  are  not  at  liberty  to  presume  that 
the  convention  did  not  understand  the  force  of  lan- 
guage, and  that  they  did  not  mean  what  they  have 
plainly  said. 

We  have,  then,  so  far,  declaring  this  inspection 
statute  to  be  violative  of  the  Constitution — ^if  that 
were  needed — the  history  of  its  enactment,  and  the 
mischief  it  was  designed  to  remedy — ^a  mischief  not 
excluded  from  view,  because  the  inspection  here 
authorized  relates  to  oils  intended  for  illuminating 
purposes.  Under  this  guise,  all  the  evils  of  an  inspec- 
tion by  State  officials  created  for  the  inspection  of  com- 
modities for  sale  and  designed  to  be  prevented  by  this 
constitutional  provision  might  creep  in.  Moreover,  we 
have  the  all-controlling  and  supreme  reason,  that  the 
convention,  in  the  language  employed,  has  condemned 
all  such  inspections  in  language  so  direct,  so  plain  and 
unambiguous,  as  to  absolutely  shut  us  up  to  an  accept- 
ance of  what  they  have  said,  leaving  no  room  for  con- 
struction, and  excluding  any  mere  possible  and  proba- 
ble meanings. 

Again — to  enlarge  a  suggestion  already  made — ^un- 
der the  construction  contended  for,  State  inspection 
might  be  made,  wherever  it  would  aid  in  some  measure^ 
to  minimize  danger  to  health  or  life  in  the  use  of  any 
manufactured  or  imported  goods,  or  domestic  products. 
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All  statutes  are  designed  in  some  way,  to  aflfect  morals, 
health,  life  or  limb,  and  to  protect  the  property  rights 
of  the  citizen.  If  inspections  may  be  provided  by  State 
agencies,  the  stretch  of  authority  in  this  direction,  in 
its  application  to  the  unnumbered  wants  entering  into 
civilized  life,  would  be  almost  limitless,  rendered  nu- 
gatory this  constitutional  provision.  What  article  of 
necessity  could  not  then  be  subjected  to  inspection  by 
State  officers?  Meat,  fish,  butter,  cheese,  milk,  and 
the  different  vinous  or  spirituous  liquors,  engines,  boil- 
ers, firearms,  wagons,  carriages,  and  nearly  everything 
to  eat,  drink,  wear  or  use,  might,  for  the  existence  of 
adulterations,  defects  and  imperfections  in  them,  tend- 
ing to  endanger  health  or  life,  and  the  frauds  connected 
with  their  manufacture  or  sale  for  use  be  made  the 
subject  of  State  inspection.  These  from  a  growing  dis- 
trust of  legislative  authority,  and  its  frequent  undue 
exercise,  the  framers  of  the  Constitution,  for  the 
greater  good  of  the  people,  seemed  anxious  to  make  im- 
possible. 

Whenever  and  wherever  supervision  by  inspection 
over  the  manufacture,  importation  and  sale  of  such 
commodities,  may  be  deemed  important,  the  localities 
most  affected  may,  under  local  systems  of  inspections 
sanctioned  by  legislative  authority,  have  large  and  per- 
haps adequate  redress.  Besides,  by  the  enactment  of 
statutes  to  prevent  and  punish  persons  who  sell  or  offer 
for  sale,  tainted  or  diseased  meats,  unwholesome  bread- 
stuflfs,  adulterated  flour,  sugar  and  other  articles  of 
food,  vinous  and  spirituous  liquors,  and  frauds  in  the 
manufacture  and  sale  of  goods  and  wares  of  different 
kinds,  protection  may  in  large  measure  be  provided,  if 
those  interested  will  enforce  such  statutes.  We  have 
now,  on  our  statute  books,  an  extensive  system  of  leg- 
islation of  this  character,  under  the  head  of  offenses 
concerning  frauds,  cheats,  public  health,  safety,  con- 
venience, etc.— Cr.  Code,  1896,  pp.  267,  432. 

We  have  indulged  these  last  reflections,  not  alone  as 
a  reason  for  sustaining  this  provision  of  the  Constitu- 
tion, so  plain  and  simple  as  to  defy  the  ordinary  rules 
for  the  construction  of  laws,  where  there  remains  any 
doubt  of  their  meaning,  but  to  show,  that  after  all,  by 
maintaining  the  provision  as  here  construed,  the  peo- 
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pie  are  not  deprived  of  legislation  for  the  protection 
of  tJieir  lives,  health  and  proi)erty.  There  remains, 
still  untouched  by  this  provision  of  the  Constitution, 
all  the  authority  in  the  legislature  to  enact  quarantine 
and  health  laws,  that  it  has  at  any  time  in  the  history 
of  the  State  exercised,  or  that  there  may,  perhaps, 
ever  be  any  necessity  to  exercise  for  such  purposes. 

The  judgment  of  the  court  below  is  reversed,  and 
one  will  be  here  rendered,  according  to  the  prayer  of  the 
petition. 

Reversed  and  rendered. 

Brickell^  C.  J.,  dissents. 


Ex  Parte  Breedlove. 

Application  for  Mandamus  to  Chancellor  on  Refusal  to 
allow  Petitioner  to  come  in  as  Party  to  Pending 
Suit. 

1.  Intervention    of    third   persons    as    parties    to    pending  suit  in 

chancery  hy  petition, — Where  a  third  person  has  an  Inter- 
est In  a  fund  which  is  in  the  custody  or  under  the  control  of 
the  chancery  court,  and  he  desires  to  secure  its  proper  ad- 
ministration and  distribution,  he  should  be  allowed,  on  peti- 
tion, to  come  in  as  a  party  to  a  pending  suit;  and  upon  the 
chancellor  refusing  such  petition,  he  will  be  compelled  thereto 
by  mandamus. 

2.  Same;  case  at  har. — ^Where  a  tenant   is   ejected  from   the   pos- 

session of  the  rented  premises  and  is  deprived  of  the  crop 
grown  thereon,  and  his  landlord  subsequently  successfully 
prosecutes  another  action  of  ejectment  and  re-galns  posses- 
sion of  the  lands,  and,  under  a  bill  filed  for  that  purpose,  has 
a  receiver  appointed  to  take  charge  of  and  gather  the  crop, 
and  the  proceeds  of  the  crop  are  in  the  hands  of  the  re- 
ceiver, such  tenant  is  entitled  to  be  made  a  party  to  the  re- 
ceivership case,  and  upon  his  petition  therefor  being  denied, 
the  chancellor  will  be  compelled  by  mandamus  to  allow  the 
intervention. 

The  facts  of  tlie  case  are  sufficiently  stated  in  the 
opinion. 

M.  N.  Carlisle^  for  petitioner,  cited  2  Brick.  Dig., 
240,  §4;  3  Brick.  Diir.  625,  §2;  tJx  parte  Printup,  87 
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Ala.  148;  Cook  v.  Mancius,  5  Johns.  Ch.  89;  Whitbeck 
V.  Edgar,  2  Barb.  Ch.  106. 

R.  L.  Haemon,  contra,  cited  3  Brick.  Dig.  625,  §  § 
2,  6;  Ex  parte  Printup,  87  Ala.  148;  Ex  parte  Burtis, 
lOS  U  .S.  238. 

BRICKELL,    C.  J.— The    following    facts,    among 
others,  are  disclosed  by  the  petition  in  this  case :     The 
petitioner  rented  a  tract  of  land  from  Mary  W.  John- 
son for  the  year   1894,  agreeing  to  pay  as  rent  two 
bales  of  lint  cotton.     A  statutory  action   of  ejectment 
was  brought  against  him  for  the  land  by  one  Martin. 
Petitioner  gave  notice   of  tliis    suit   to  his   landlord's 
agent,  who  promised  that  the  suit  would  be  defended, 
and  that  petitioner  should  be  protected  in  his  posses- 
sion.   No  defense,  however,  was  made  to  the  suit,  Mar- 
tin recovered  judgment  therein,  and  under  execution 
on  this  judgment  was  placed  in  i)ossession  of  the  land, 
together  with  the  crop  made  thereon  by  the  petitioner. 
Before  the  crop    was    gathered,    petitioner's    landlord 
brought  a  statutory  action  of  ejectment  for  the  land, 
and,  under  a  bill  in  chancery  filed  for  that    purpose, 
had  a  receiver  appointed  to  take  charge  of  and  gather 
the  crop.     Judgment    having    been  rendered    for  the 
plaintiff  in  this  latter  action  of  ejectment,  and  the  pro- 
<^d8  of  the  crop  being  in  the  hands   of  the   receiver, 
petitioner  filed  his  petition  in  the  receivership  case,  set- 
^ing  up  the  facts  above  stated,  asking  to  be  admitted 
as  a  party  defendant  in  that  ca.se,  praying  that  his  pe- 
tition be  taken  as  a  cross-bill,  that  process  issue  there- 
on, that  the  proceeds  of  the  sale  of  the  crop,   less  the 
amount  due  to  the  landlord  as  rent,  be  paid  to  him,  etc. 
This  petition    was   denied    by  the  chancellor.     Thei-e- 
upon,   tlie    present    application     was    made    to     this 
court  for  a  writ  of  mandamus  to  the  chancellor  requir- 
iiig  him  to  grant  the  petitioner's  application  to  be  made 
a  party  to  the  receivership  case,  and  for  general  relief. 
This  is  not  an  application  by  a  stranger  to  intervene 
generally  in  a  pending  cause,  and  to  exercise  therein 
all  the  rights  of  an  original    party   defendant.     It   is 
well  settled  in  this  State  that  a  stranger  has  no  such 
right  of  intervention,  -^j?  parte  Printtip,  87  Ala.  148; 
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Renfro  Bros.  v.  Goettcr,  Weil  d  Co,,  78  Ala,  314.  The 
petitioner  does  not  seek  the  opportunity  of  making  a 
defense  to  the  bill  for  a  receiver,  or  of  defeating  the  ob- 
ject of  that  suit.  He  simply  asserts  the  right  to  share 
in  the  fund  which  has  been  brought  into  court  as  the 
result  of  that  proceeding.  This  court  has  fully  recog- 
nized the  right  of  a  stranger  to  intervene  only  for  the 
purpose  of  the  proper  administration  of  a  fund,  which 
is  in  the  custody  or  control  of  the  court,  and  in  which 
he,  though  not  a  party,  is  entitled  to  share. — Ex  parte 
Printupj  87  -^Vla.  148,  ^upra;  Carlin  v.  Jones,  55  Ala. 
624.  It  is  the  right  of  intervention  recognized  in  these 
cases  which  is  asserted  in  the  present  case.  The  court  by 
its  receiver  took  possession  of  the  crop  in  order  to  pro- 
tect the  rights  of  the  land  owner.  A  tenant  of  the  land 
owner  may  also  have  an  interest  in  the  property  so 
sequestered,  the  assertion  of  which  does  not  involve  a 
denial  of  the  rights  of  the  landowner  but  merely  pre- 
sents a  question  really  involved  in  the  due  discharge 
by  the  court  of  the  duty  assumed  by  it  of  making  dis- 
tribution of  the  fund  drawn  into  its  custody  by  the  re- 
ceivership. The  court  is  not  to  shut  its  eyes  to  the 
fact  that  there  may  be  other  claims  upon  the  fund  be- 
sides that  of  the  complainant.  The  result  of  recogniz- 
ing and  enforcing  such  claims  is  not  to  render  the  pro- 
cess of  the  court  ineffectual  for  the  protection  of  the 
suitor  who  has  invoked  it,  but  to  prevent  its  being 
abused  to  the  injury  of  third  persons.  A  proper  ad- 
ministration of  the  fund  requires  the  consideration  of 
such  claims  when  duly  presented. — Krippendorf  v. 
Hyde,  110  U.  S.  276. 

Let  the  writ  of  mandaimis  issue,  directing  the  chan- 
cellor to  vacate  and  set  aside  the  decretal  order  deny- 
ing the  application  of  the  petitioner  to  be  made  a  party 
to  said  receivership  suit,  and  to  proceed  to  the  hearing 
and  determination  of  the  claim  presented  by  said  appli- 
cation. 
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Ex  Parte  Carlisle. 

Application  for  Mandamus. 

1.  Mandamus;  vacation  of  decree  of  court;  when  legal  remedy 
sufficient;  when  mandamus  will  he  awarded, — ^Althougk  a 
decretal  order  setting  aside  and  vacating  decrees  pro  confesso 
may  be,  in  view  of  the  agreement  between  the  parties  to  the 
litigation,  erroneous,  and  should  not  have  been  rendered,  such 
decretal  order  will  not  be  required  to  be  set  aside  on  appli- 
cation for  mandamus;  since  the  action  of  the  lower  court  is 
revisable  on  appeal  from  the  final  decree  in  the  case,  and 
such  appeal  furnishes  an  entirely  adequate  remedy  to  correct 
the  error  and  protect  the  rights  of  the  complainant  under  the 
agreement. 

This  was  an  application  for  mandamus  originally 
filed  in  this  court.  The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion. 

A  C.  Worthy,  M.  X.  Carli^e  and  Watts  &  Troy, 
for  petitioner,  cited  Dixon  v.  Field,  10  Ark.  243;  People 
V.  Bacon,  18  Mich.  247 ;  ^State  ex  rel.  v.  Nahor,  7  Ala. 
459;  Ex  parte  Lowe,  20  Ala.  330;  Withers  v.  State,  36 
Ala.  252;  Castello  v.  Court,  28  Mo.  259;  Ex  parte  Late- 
rvnce,  34  Ala.  446;  Ex  parte  Barnes,  84  Ala.  540;  Rey- 
nolds V.  Crook,  95  Ala.  570;  Ex  parte  Tower  Manfg,  Co., 
103  Ala.  415;  Ex  parte  Charleston,  107  Ala.  688;  Wilson 
r.  Duncan,  114  Ala.  659;  Ex  parte  State,  113  Ala.  85. 

R.  L.  Harmon,  contra. 

McCLELLAN,  J. — The  following  averments  are 
made  by  the  petition :  On  February  24,  1897,  M.  X. 
Carlisle  filed  a  bill  of  complaint  in  the  chancery  court 
of  Pike  county  against  W.  B.  Folmar  and  H.  C.  Car- 
lisle. On  ^larch  25th,  following,  Folmar  filed  his  an- 
swer to  the  bill.  On  April  15th,  1897,  com- 
plainant filed  an  amended  bill  by  consent  of  the  defen- 
dants. On  May  17th  decrees  pro  confesso  were  taken 
aojainst  the  defendants  on  said  amended  bill.  On  June 
28th  a  decree  pro  confesso  was  entered  against  H.  C. 
Carlisle  on  the  original  bill.     A  second  amended    bill 
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was  filed  by  the  consent  of  the  defendants;  and  on  this 
amended  bill  decrees  pfo  conf<^ssQ  were  entered  against 
the  defendants  ilune  28th,  189Y.  Jiily  13th  complain- 
ant gave  notice  of  the  taking  of  depositions,  and  depo- 
sitions were  taken  and  filed  before  the  succeeding  term 
of  the  court,  held  in  August.  On  August  2d,  during 
the  term  of  the  court,  the  following  agreement  was  en- 
tered into  in  the  cause:  *^In  this  case  it  is  agreed, 
that  upon  the  filing  of  full  and  sufficient  answers  by 
W.  B.  Folmar  to  the  two  amended  bills  filed  in  this 
case  by  the  complainant,  by  the  first  day  of  September, 
1897,  that  the  decrees  pro  confesso  taken  against  him 
be  set  aside — the  register  to  determine  the  sufficiency 
of  such  answers.  Within  ten  days  thereafter  either 
party  in  the  case  may  file  such  additional  pleadings  as 
he  may  deem  best  for  his  defense,  and  such  as  he  would 
be  entitled  to  in  the  usual  preparation  of  the  case  be- 
fore trial,  and  under  the  same  rules  of  pleading.  After 
the  case  is  fully  at  issue  either  party  may  take  addi- 
tional testimony,  and  the  complainant  may  retake  the 
testimony  of  the  witnesses  which  has  already  been 
taken.  All  testimony  must  be  taken  and  filed  within 
twenty  days  from  the  time  the  case  is  at  issue.  Re- 
spondent may  cross-examine  complainant's  witnesses 
already  examined.  After  the  testimony  is  all  in  it  may 
be  published  on  the  first  day  after  the  last  is  filed  in 
court.  That  within  five  days  thereafter  the  case  shall 
be  submitted  for  decree  in  vacation.  In  the  event  the 
answers  are  not  filed  or  allowed  as  provided  above,  then 
no  further  testimony  is  to  be  taken  except  by  consent, 
and  if  no  other  testimony  is  taken  by  consent  the  tes- 
timony already  taken  is  to  be  published,  and  the  case 
submitted  for  decree  in  vacation  without  delay."  On 
September  3d,  1897,  the  register  made  and  filed  a  note 
of  testimony  in  the  cause.  On  September  11th  the 
chancellor,  on  motion  of  the  respondent,  Folmar,  ren- 
dered a  decree  setting  aside  the  decrees  pro  confesso 
on  the  amended  bill,  and  granted  him  thirty  days  with- 
in which  to  answer  said  bill.  Folmar  thereupon  moved 
to  dismiss  the  bill  for  want  of  equity,  which  motion 
was  overruled  (September  11).  On  September  20th 
complainant  gave  notice  that  an  application  for  a  re- 
hearing on  the  decree  of  September  11th,  setting  aside 
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decrees  pro  confesso,  would  be  made  on  September  24th. 
September  23d,  1897,  Folmar  gave  notice  of  an  ap- 
peal to  the  Supreme  Court  from  the  decree  of  Septem- 
ber 11th  overruling  his  motion  to  dismiss  the  bill  as 
amended  for  want  of  equity.  That  decree  was  affirmed 
by  this  court  on  April  27th,  1898.  And  thereupon 
complainant's  application  for  rehearing  was  presented 
to  the  chancellor  and,  on  May  30th,  denied.  The  fol- 
lowing are  the  affidavit  and  jurat  to  the  petition :  "Be- 
fore me  A.  B.  Foster,  register  in  chancery  in  and  for 
the  county  of  Pike,  and  State  of  Alabama,  personally 
came  M.  N.  Carlisle,  who,  after  being  duly  sworn,  de- 
poseth  and  saith  that  the  facts  set  forth  in  the  fore- 
going petition  are  true  to  the  best  of  his  knowledge." 
'*Swom  to  and  subscribed  before  me  this  June  1st, 
1898."  The  affidavit  is  signed  by  the  petitioner,  and 
the  jurat  by  the  officer.  The  prayer  of  the  petition  is 
that  mandamus  issue  to  the  chancellor  commanding 
him  to  allow  said  cause  to  be  submitted  for  decree  in 
vacation  without  delay,  as  provided  in  said  contract 
of  August,  2d,  1897,  and  that  he  also  be  decreed  to 
make  and  have  entered  an  order  vacating  and  setting 
aside  said  decree  of  September  11,  1897,  by  which  said 
decrees  of  pro  confesso  were  set  aside  and  that  said 
Folmar  have  thirty  days  in  which  to  answer  said 
amended  bills.  There  follows  a  prayer  for  appropriate 
relief,  if  that  specially  prayed  is  not  appropriate. 

We  are  much  inclined  to  hold  the  demurrer  to  the 
petition  on  the  ground  of  insufficient  verification  to  be 
well  taken.  That  averments  are  true  "to  the  best  of 
affiant's  knowledge"  is  not,  it  would  seem,  such  veri- 
fication as  is  required. — Code,  §  2825 ;  Pickle's  Admr.  v. 
Ezzelh  27  Ala.  623;  Dennis  v.  Coker's  Admr.,  34  Ala. 
611;  Globe  I.  R.  &  t\  Co.  v.  Thacher,  87  Ala.  458.  If 
the  alleged  record  made  an  exhibit  to  the  petition  and 
which  contains  the  facts  relied  upon  were  authentica- 
ted, the  petition  might  be  sufficient  without  verifica- 
tion.— Ex  parte  Tower  Manufacturing  Co,,  103  Ala. 
415.  But,  as  the  petition  must  be  denied  on  other  con- 
siderations, we  do  not  pass  upon  the  sufficiency  of  the 
verification. 

On  the  case  made  by  the  petition  and  exhibits  taken 
in  connection  with  the  answer,  we  do  not  find  that  the 
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chancellor  refused  to  take  a  submission  of  the  cause 
as  provided  in  the  agreement,  or  that  any  motion  to 
submit  under  the  terms  thereof  was  ever  made.  What 
he  did  in  the  absence  of  such  motion,  and  some  days 
after  it  might  have  been  made,  was  to  enter  an  order 
setting  aside  the  decrees  pro  confesso  which  had  been 
entered  against  the  respondents,  and  granting  them 
time  to  answer  the  amended  bill.  He  had  jurisdiction 
to  render  such  a  decretal  order,  though  in  view  of  the 
agreement  it  may  have  been  erroneous.  If  erroneous, 
however,  his  action  is  revisable  on  appeal  from  the 
final  decree  in  the  case,  and  such  appeal  is  an  entirely 
adequate  remedy  to  correct  the  error  and  protect  the 
rights  of  the  complainant  under  the  agreement. 
Mandamus  denied, 


Ex  Parte  Howell. 

Application  for  Mandamus. 

1.  Revivor  of  action  in  the  name  of  personal  representative;  uHth" 
in  what  time  must  be  made. — Where  the  plaintiff  in  an  action 
dies  pending  the  suit,  and  the  action  is  revived  within  the 
statutory  period  in  favor  of  a  legally  appointed  administra- 
tor who,  before  trial,  resigns,  such  action  can  not  be  revived, 
after  the  expiration  of  the  period  fixed  by  statute  for  revivor 
(Code  of  1886,  §  2603;  Code  of  1896,  §38),  in  the  name  of  the 
legally  appointed  administrator  de  bonis  now.  (Head,  J., 
dissenting.) 

This  was  an  application  originally  filed  in  this  court 
by  D.  I).  Ilowell,  asking  that  a  vrrit  of  mandamus  be  is- 
sued to  the  judge  of  the  circuit  court  of  Coffee  county, 
directing  and  commanding  Tiim  to  restore  to  the  docket 
of  said  court  the  cause  of  D.  D.  Ilowell,  Admr.  de  bonis 
non  of  James  W.  Clark,  deceased,  against  Reuben  Beas- 
ley  and  others,  and  to  make  and  enter  an  order,  reviv- 
ing said  cause  in  the  name  of  the  petitioner,  as  admin- 
istrator dc  bonis  non  of  the  said  James  W.  Clark,  de- 
ceased. The  facts  of  the  case  are  sufficiently  stated 
in  the  opinion. 
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Hubbard  &  Hubbard,  for  petitioner,  cited  ^Kz?  parte 
Jones,  54  Ala.  108. 

No  counsel  marked  as  appearing  for  respondent. 

HEAD,  J. — Clark,  the  plaintiff  in  a  real  action,  in 
Coffee  county,  died  pending  the  suit.  Within  eighteen 
months  thereafter,  petitioner,  Howell,  having  become 
administrator  of  Clark  by  appointment  of  the  probate 
court  of  Coffee  county,  caused  the  action  to  be  regu- 
larly revived  in  his  name  as  such  administrator.  Con- 
ceiving afterwards  that  the  appointment  was  void  be- 
cause Clark,  at  the  time  of  his  death,  resided  in  Butler 
county,  Howell  resigned  his  oflBce  and  then  procured 
himself  to  be  appointed  administrator  by  the  probate 
court  of  Butler  county,  and,  upon  that  appointment, 
procured  an  order  of  the  circuit  court  again  reviving 
the  action  in  his  name,  as  administrator.  On  appeal 
to  this  court  from  a  trial  of  the  cause  thereafter  *had, 
the  Butler  county  appointment  was  declared  void 
(BcaHlcy  v.  Howell,  117  Ala.  499),  and  upon  the  re- 
turn of  the  case  to  the  circuit  court  Howell  had  him- 
self appointed  administrator  dc  bonis  non  by  the  pro- 
bate court  of  Coffee  county,  where  this  court  had  held 
exclusive  jurisdiction  of  the  administration  of  Clark's 
estate  had  attached  and  resided,  by  reason  of  that 
court  having  first  taken  jurisdiction  by  its  original  ap- 
pointment of  Howell;  and  upon  securing  this  new  ap- 
pointment he  moved  the  circuit  court  to  again  revive 
the  action  in  his  name  as  administrator  de  bonis  non. 
Upon  objection,  the  court  refused  the  motion  because 
more  than  eighteen  months  had  elapsed  since  the  death 
of  Clark — that  being  the  period  (as  the  court  held) 
within  which,  under  the  statute  (Code  of  1886,  §  2603, 
Code  of  1896,  §  38),  such  pending  actions  are  required 
to  be  revived. 

Ignoring  the  void  proceedings,  which  were  had,  the 
case  is,  that  revivor  of  the  action  in  favor  of  a  law- 
fully appointed  administrator  in  chief  of  Clark  was 
had  within  the  statutory  period.  This  administrator 
afterwards,  and  before  trial,  resigned,  and  after  the 
lapse  of  eighteen  months  from  tlie  death  of  Clark  he, 
the  same  person,  was  legally  appointed  administrator 
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de  bonis  non,  and  he  then,  as  such,  moved  for  a  revivor, 
in  his  name,  which  was  denied.  The  suit  had  remained 
upon  the  docket  of  the  circuit  court  in  the  name  of 
the  administrator,  no  order  of  abatement  or  to  strike 
it  from  the  docket  having  been  ever  moved  for  or  made. 
In  fact,  Howell,  the  administrator,  after  his  resigna- 
tion, continued  to  prosecute  the  suit  down  to  the  order 
striking  the  case  from  the  docket,  relying,  however,  in 
doing  so,  upon  his  said  void  appointment  and  void  re- 
vivor. 

Following  the  decision  of  this  court  in  Brown  v.  Tut- 
teller^  61  Ala.  372,  we  must  hold  that  the  circuit  court 
ruled  correctly,  and  the  application  for  mandamus 
must  be  denied. 

The  views  of  the  writer  of  this  opinion  to  the  con- 
trary are  so  pronounced  that  he  is  constrained  to  ex- 
press them.  Under  the  operation  of  the  autliority  re- 
ferred to,  a  suit  pending  at  the  death  of  the  plaintiff 
and  duly  revived  in  the  name  of  his  personal  represen- 
tative, within  the  prescribed  eighteen  months  cannot 
be  further  prosecuted  when  the  personal  representa- 
tive, for  any  cause,  ceases  to  be  such,  after  eighteen 
months  from  the  death  of  the  intestate.  Though  he  die 
the  day  after  the  eighteen  months  expire,  and  an  admin- 
istrator dc  bonis  non  be  appointed  as  soon  as  the  law 
will  allow,  and  motion  be  made  by  the  administrator  de 
bonis  non  to  be  made  a  party  and  permitted  to  prose- 
cute the  suit  at  the  earliest  practicable  moment,  yet  the 
suit  must  be  no  longer  prosecuted;  it  must  abate.  Such, 
it  seems  to  me,  cannot  be  the  meaning  and  intention  of 
our  statutes  on  the  subject.  I  do  not  think  it  is  in  ac- 
cordance with  the  common  practice  of  the  courts. 

In  the  first  place,  the  removal  of  an  administrator  by 
the  probate  court  appointing  him  (and  his  resignation 
is  of  tlie  same  effect),  as  was  clearly  pointed  out  by 
Judge  Manning  in  E.t'  parte  Jones,  54  Ala.  108,  does 
not  ipso  facto  nullify  his  status  and  character  as  plain- 
tiff in  an  action  pending  in  his  name  as  administrator 
of  the  estate,  nor  incapacitate  him,  in  the  absence  of 
objection  interposed  in  the  trial  court,  to  prosecute 
it  to  a  recovery  of  judgment;  and  the  judgment  when 
recovered  would  be  valid.  Judge  Manning  said:  "By 
the  death  of  the  plaintiff,  the  suit  by  common  law 
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would  ipso  facto  abate  for  want  of  a  living  party  to 
maintain  it,  and  any  judgment  therein  while  the  cause 
was  in  that  condition  would  then  and  still  be  wholly 
void.  But  this  absolute  consequence  would  not  follow 
the  mere  removal  of  a  plaintiflf  after  suit  brought,  from 
the  administration  of  an  estate  for  which  the  suit  was 
brought.  There  would  still  be  a  party  living;  and  a 
judgment  rendered  in  the  cause  in  his  favor  would  not 
be  void.  The  removal  of  one  person  and  the  appoint- 
ment of  another  as  administrator  would  have  to  be 
brought  to  the  knowledge  of  the  court  by  a  plea  in 
abatement;"  citing  Yeaton  v.  Lynn,  5  Peters,  231; 
Hatch  V.  Cook,  9  Port.  177. 

There  are  two  sections  of  the  Code  of  1886  to  be 
considered.  Section  2603  (Code  of  1896,  §  38)  is  as 
follows:  "No  action  abates  by  the  death  or  other  dis- 
ability of  the  plaintiflf  or  defendant,  if  the  cause  of  ac- 
tion survive  or  continue;  but  the  same  must,  on  mo- 
tion, within  eighteen  months  thereafter,  be  revived  in 
the  name  of  or  against  the  legal  representative  of  the 
deceased,  his  successor,  or  party  in  interest;  or  the 
death  of  such  party  may  be  suggested  upon  the  record, 
and  the  action  proceed  in  the  name  of  or  against  the 
survivor." 

Section  2265  of  the  same  Code  is  as  follows :  "When 
any  action  has  been  commenced  by  or  against  the  per- 
sonal representative  of  a  decedent,  the  same  may  be 
prosecuted  by  or  against  any  succeeding  executor  or 
administrator,  who  may,  on  motion,  be  made  a  p^rty." 

The  first  mentioned  of  these  sections  (2603)  is  placed 
in  the  chapter  devoted  generally  to  "actions  and  par- 
ties," the  second  (2265)  in  the  chapter  devoted  spe- 
cially to  "actions  by  and  against  executors  and  admin- 
istrators," etc. 

Omitting  the  limitation  of  eighteen  months  within 
which  it  is  provided  the  revivor  must  be  allowed,  the 
first  mentioned  ^section  was  enacted  in  the  year  1802, 
substantially  as  it  has  existed  ever  since.  The  limita- 
tion of  eighteen  months  was  first  introduced  into  it  in 
the  adoption  of  the  Code  of  1852.  The  other  section 
was  enacted  in  1821,  substantially  as  it  has  ever  since 
existed.  No  limitation  of  that  section,  in  terms,  has 
ever  been  enacted. 
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These  statutory  provisions  are  of  the  most  highly 
remedial  and  beneficial  character.  By  the  common 
law  the  death  of  a  party  put  an  end  to  the  pending 
suit.  If  a  plaintiff,  his  personal  representative  (the 
cause  of  action  surviving)  must  have  sued  anew.  The 
suit  could  not  be  revived.  It  was  to  avoid  this  result, 
in  the  most  beneficial  way,  that  legislation  intervened. 
We  should  give  that  legislation  such  broad,  liberal  in- 
terpretation as  will  fully  accomplish  what  the  law- 
making power  manifestly  intended. 

The  legislature  of  1802,  in  enacting  what  afterwards 
became  said  section  2603,  evidently  had  in  mind  the 
desire  to  make  provision  only  for  the  continuance  of 
an  action  after  his  death,  begun  by  a  plaintiff,  in  his 
own  behalf,  during  life,  upon  a  cause  of  action  which 
survived  to  the  personal  representative,  without  suf- 
fering the  action  to  abate,  as  at  common  law,  requiring 
the  administrator  to  sue  anew.  It  was  manifestly 
never  intended  that  the  personal  representative  of  a  de- 
ceased personal  representative  of  another  person  (the 
owner  of  the  cause  of  action),  who  had  sued  to  reduce 
to  possession  the  assets  of  the  intestate  or  testator, 
should  have  the  right  to  revive  the  suit  in  his  name. 
It  has  never  been  supposed,  under  our  system,  that  the 
personal  representative  of  a  deceased  personal  repre- 
sentative of  another  deceased  person  could  sue  upon 
a  cause  of  action  belonging  to  the  estate  of  such  other 
deceased  person.  I  am  not  aware  of  any  mode  of  judi- 
cially reducing  to  possession  the  assets  of  a  deceased 
person,  or  enforcing  a  cause  of  action  belonging  to 
such  deceased  person  except  suit  by  the  personal  or 
legal  representatives  of  tlie  deceased.  It  cannot  be 
done  by  the  representative  of  one  who,  in  life,  happened 
to  have  been  a  personal  representative  of  the  deceased 
owner  of  the  cause  of  action.  So,  it  seems  to  me  most 
apparent,  that  the  court  fell  into  error,  in  Brown  v. 
Tutirilcry  61  Ala.  372,  in  applying  section  2603  to  an 
action  instituted  by  the  personal  representative  of  a 
deceased  person,  as  such,  which  was  sought  to  be  pros- 
ecuted by,  and  in  the  name  of,  the  administrator  de 
bonis  non — the  administrator  in  chief,  who  brought 
the  suit  having  died,  and  the  party  seeking  to  revive 
having  been  appointed  administrator  de  bonis  non. 
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Until  the  passage  of  the  act  of  1821,  forming  said 
section  2265  of  the  Code  of  1886,  there  waa  no  provis- 
ion for  reviving  actions  commenced  by  executors  or  ad- 
ministrators, in  favor  of  succeeding  executors  or  ad- 
ministrators. The  legislature  in  passing  that  act,  of 
course,  realized  for  it  a  scope  and  field  of  operation 
different  from  the  already  existing  law  in  reference  to 
revivor  of  actions  upon  the  death  or  other  disability 
of  plaintiflfs;  otherwise  the  latter  enactment  would  have 
been  a  useless  proceeding.  The  difference  is  apparent 
at  a  glance.  The  one  relates  to  causes  of  action  w^hich 
by  law  survive  the  deaths  of  the  owners  thereof,  and 
which  were  the  subjects  of  pending  suits  by  the  owners 
at  the  times  of  their  deaths.  The  other  to  actions  com- 
menced by  or  against  representatives  of  deceased  per- 
sons, as  such,  when  for  any  cause  the  representative 
ceases  to  be  such  pending  the  suit,  and  a  successor  in 
the  trust  has  come  into  being.  It  is  hard  to  conceive 
of  provisions  so  akin  and  yet  so  different  in  their  field 
of  operation.  In  one,  tlie  Code  makers  of  1852  (hav- 
ing in  mind,  possibly,  to  make  the  act  more  consistent 
with  the  general  eighteen  months  statute  of  non-claim) 
saw  proper  to  introduce  the  limitation  of  eighteen 
months;  in  the  other  which,  in  no  event,  could  give  rise 
to  a  conflict  with  the  general  statute  of  non-claim,  no 
such  limitation  has  ever  been  introduced.  The  makers 
of  the  new  Code  of  1896,  evidently  had  the  thought  in 
their  minds  when  (the  legislature  having  previously 
reduced  the  period  of  non-claim  to  twelve  months) 
they  reduced  the  limitation  in  the  revivor  statute  to 
twelve  months,  thereby  conforming  the  provisions,  on 
that  point,  to  each  other. 

Now,  if  I  am  right  in  these  views,  it  is  plain  tliat  the 
case  now  before  us  is  not  governed  by  said  section 
2603.  The  lawfully  appointed  administrator  of  Clark 
had  fully  met  and  satisfied  the  provisions  of  that  sec- 
tion by  making  himself,  in  his  representative  charac- 
ter, the  plaintiff  in  the  action,  and  undertaking  its 
prosecution,  withij  the  time  limited.  The  subsequent 
effort  to  revive,  which  the  circuit  court  rejected,  was 
made  by  the  administrator  de  bonis  non — a  successor 
in  the  trust — in  pursuance  of  the  other  section.  A  fair 
and  liberal  interpretation  of  that  section  clearly  brings 
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the  case  within  it.  Within  its  meaning,  Howell  as  ad- 
ministrator in  chief  of  Clark,  ^'commenced"  the  suit 
when  he  took  up  the  dormant  action  of  his  intestate, 
made  himself  the  plaintiff  therein  and  undertook  its 
prosecution.  It  was,  in  legal  eflfect,  as  much  the  com- 
mencement of  a  suit  by  the  administrator  as  if  he  had 
begun  an  entirely  new  and  independent  action.  The 
only  difference  is  in  the  mode  of  commencement.  If 
this  were  not  true,  as  I  said  before,  a  suit  duly  revived 
by  an  administrator,  within  eighteen  months  (twelve 
months  now)  from  the  death  of  the  intestate,  would  go 
out  of  court  if  the  administrator  should  die  even  the 
next  day  after  the  eighteen  months  expire,  without  any 
power  in  the  administrator  de  bonis  non  to  cause  it  to 
be  revived  in  his  name — a  result  contrary,  I  believe, 
to  the  universal  practice  of  our  trial  courts  for  nearly 
a  century. 

If  it  be  said  that  without  a  prescribed  limitation  a 
suit  left  without  a  party  by  reason  of  the  death,  resig- 
nation or  removal  of  the  personal  representative  suing 
or  defending,  the  case  might  be  kept  in  court  indefinite- 
ly without  revivor,  the  plain  answer  is,  that  my  con- 
clusion leaves  that  matter  just  where  it  ought  to  be — 
within  the  sound  discretion  of  the  court.  If  the  va- 
cancy is  on  the  side  of  the  defense,  the  plaintiff  has 
power,  at  once,  to  cause  the  appointment  of  an  admin- 
istrator and  the  revivor  of  the  suit  against  him,  and 
the  court  would  grant  only  reasonable  time  for  the  ex- 
ercise of  that  right.  If  on  the  side  of  the  plaintiff,  the 
court,  on  objection  or  plea,  would  not  keep  the  defen- 
dant in  court  an  unreavsonable  time  awaiting  revivor 
and  prosecution  of  the  action,  by  an  administrator  de 
bonis  non.  Following  the  language  quoted  from  the 
opinion  of  Judge  Manning,  \vl  Ex  parte  Jones,  supra, 
he  further  said:  "And  then,  according  to  §  2284  of 
the  Revised  Code  [the  same  as  §  2265,  Code  of  1886] 
the  suit  may  be  prosecuted  by  *  *  *  *  any  suc- 
ceeding executor  or  administrator  who  may  be  made 
a  party  on  motion.  And  this  motion  comes  in  time 
when  it  is  made  at  the  same  term  of  the  court  at  which 
the  plea  in  abatement  is  filed." 

My  opinion  is,  that  Howell  as  administrator  de  bonis 
non,  had  a  right  to  revive  the  suit,  and  that  mandamus 
should  issue  as  prayed  for  to  have  the  case  restored  to 
the  docket  for  that  purpose. 
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Ex  Parte  Baker. 

Application  for  Mandamus. 

1.  Chancery    practice;    appointment    of    administrator    ad    litem. 

Wlien  in  a  suit  in  equity  which  seeks  the  settlement  of  an 
administration  and  incidentally  thereto  the  settlement  of  a 
partnership  of  which  the  intestate  was  a  member,  all  the  heirs 
of  the  decedent  and  every  person  interested  in  the  final  set- 
tlement of  such  estate  and  its  distribution  are  before  the 
court,  the  statute  providing  for  the  appointment  of  an  admin- 
istrator ad  litem,  (Code  of  1896,  §362;  Code  of  1886,  §2283), 
does  not  apply  and  it  is  unnecessary  and  erroneous  to 
appoint  an  administrator  ad  litem  in  such  case. 

2.  Same;  when  surviving  partner  may  6e  compelled    to    produce 

hooks  of  partnership. — On  a  bill  filed  by  the  heirs  of  a  de- 
ceased partner  against  a  surviving  partner,  asking  for  the  setp 
tlement  of  a  partnership,  the  surviving  partner,  having  pos- 
session thereof,  can,  on  motion  of  the  complainants,  be  com- 
pelled by  order  of  the  court  to  produce  the  books,  papers  and 
accounts  of  the  partnership  and  to  place  them  in  the  hands 
of  the  officer  of  the  court  for  inspection  by  the  other  par- 
ties; the  rules  as  to  bills  of  discovery  not  applying  in  such 
cases. 

This  was  an  original  petition  for  mandamus  filed  in 
this  court.  The  facts  of  the  case  are  suflSciently  stated 
in  the  opinion. 

Whitsox  &  Graham  and  Knox,  Bowie  &  Dixon,  for 
petitioner. — 1.  There  is  no  statute  in  Alabama  provid- 
ing for  the  production  of  papers  and  documents  in  a 
court  of  chancery.  The  right  is  given  under  the  inherent 
power  of  such  courts,  in  the  exercise  of  the  jurisdiction, 
to  compel  a  discovery,  when  discovery  as  sought  in  tbe 
bill,  "is  indispensable  to  justice"  as  auxiliary  to  any 
proper  relief. — Handley  v.  Hcflin,  84  Ala.  600;  Wood 
r.  Hudson  J  96  Ala.  469;  Ya.  &  Ala.  Min.  &  Mfg.  Co.  v. 
HalCy  93  Ala.  542.  A  suit  in  equity  for  discovery  is 
either  filed  for  the  sole  purpose  of  compelling  an  an- 
swer and  disclosures  by  an  answer,  or  ^*to  disclose  and 
produce  documents,  books  and  other  things  within  the 
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possession  of  the  defendant. — 1  Pomeroy  Eq.  Juris.,  p. 
228,  §  191.  The  jurisdiction  to  compel  or  require  the 
defendant  to  produce  books  and  papers  is  a  branch  of 
the  equitable  power  to  compel  a  discovery,  and  the  pro- 
duction of  such  books  and  papers  is  auxiliary  to  the 
right  to  compel  a  discovery  in  equity  and  is  a  part  of 
it,  and  is  governed  by  the  settled  rules  of  chancery 
practice  in  respect  to  discovery. — 1  Pomeroy  Eq.  Juris., 
p.  259,  §205;  Union  Pa  a.  R.  R.  Co.  v.  Botsford,  141  U. 
S.  259;  3  Daniels  Chan.  PI.  &  Pr.,  §2039;  2  Daniel  Chun. 
PI.  &  Pr.  (5th  ed.),  §1817. 

2.  The  right  of  the  plaintiff  to  compel  a  production 
of  pai)ers  is  limited  to  matters  well  pleaded  in  the  bill, 
and  it  must  appear  that  plaintiff  either  has  a  right  to 
the  documents  themselves  or  a  suflttcient  interest  in  In- 
specting them,  "and  this  right  must  appear  in  his  bill 
and  (*annot  regularly  be  established  by  collateral  proof. 
3  (Ireenl.  on  Ev.,  p^  313,  §298;  1  Pomerov  Eq.  Juris., 
SS191,  198;  3  Daniel  Chan.  PL  &  Pr.,  §2069;  Beach 
on  .Modern  Eq.  Practice,  §523,  note  1,  p.  535.  The  pi'o- 
ductiou  of  document o  can  only  be  compelled  by  the 
plaintiff  in  his  bill,  or  by  means  of  a  bill;  and  by  the 
defendant  onlv  by  filing  a  cross-bill. — ^3  Grc^enl.  on  Ev., 
p.  319,  §302;  7  Beach  on  Modern  Eq.  Pr.,  §524;  2  Dan- 
iel's  Chan.  PL  &  Pr.  (5th  ed.),  p.  173,  ^1820;  Bishchoffs- 
hvini  r.  Broirn,  29  Fed.  Kep.  341-2. 

3.  Courts  will  not  compel  a  defendant  rightfully  in 
possession  of  documents  to  deliver  them  into  the  court 
in  advance  of  a  trial  or  hearing;  and  if  inspection  is 
prayed  for  in  the  bill  and  the  bill  presents  a  proper 
case,  they  will  only  be  permitted  to  be  inspected  in  the 
defendant's  hands.  The  court  will  not  impound  the 
papers. — Lester  v.  People,  (111.)  41  Am.  State  l*ep. 
375,  and  note  on  page  396;  Ely  r.  Moicry,  12  R.  I.  575; 
Hilliard  i\  Township  of  Harrison,  37  N.  J.  Law,  170-4; 
Beckford  v,  Wihlman,  16  Ves.  438. 

The  application  will  be  denied  where  it  appears  that 
the  applicant  might  have  access  to  the  books  or  papers 
without  an  order. — Beams  v.  Burrus^  86  Hun,  258; 
Lester  c.  People,  (111.),  41  Am.  St.  Rep.  note  p.  392; 
MeAllister  v.  Pond,  15  Howard  Prac.  299. 

4.  Under  the  statute  providing  for  the  appointment 
of  an   administrator  ad  litem,    (Code  of   1896,  section 
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352),  it  is  only  in  ease  where  *'the  estate  of  a  deceased 
person  must  be  represented,  and  there  is  no  executor 
or  administrator,  or  he  is  interested  adversely  there- 
to,'' that  the  court  should  "appoint  an  administrator 
ad  litem  of  such  estate  for  the  particular  proceeding 
*  *  *  *  whenever  the  facts  rendering  such  ap- 
pointment necessary  shall  appear  in  the  record  of  such 
cases,  or  shall  be  made  known  by  the  aflftdavit  of  any 
person  interested  therein." 

Three  things  must  concur  to  justify  the  appoint- 
ment: 1st,  that  the  estate  **must  be  represented"; 
2nd,  that  such  administrator  shall  be  appointed  for  a 
particular  proceeding :  and  3d,  the  necessity  for  the  ap- 
pointment of  such  administrator  ad  litem  must  appear 
from  the  record  of  the  case  or  be  shown  to  the  court  by 
the  affidavit  of  a  party  in  interest.  In  cases  where 
there  is  a  full  representation  of  all  the  rights  and  inter- 
ests involved  in  the  estate,  by  the  presence  of  the  par- 
ties in  whom  these  reside,  there  can  be  neither  necessity 
nor  propriety  in  the  intrusion  of  an  administrator  ad 
litem, — Gayle  t\  Johnston,  72  Ala.  254;  Ex  parte  Lyon, 
m  Ala.  654;  Clark  v.  Knox,  70  Ala.  607. 

5.  The  appointment  of  an  administrator  ad  litem  is 
purely  statutory.  Before  the  enactment  of  the  statute, 
there  was  no  such  administrator  known  to  our  laws, 
and  the  appointment  of  such  an  administrator  was 
nugatory,  conferring  no  rights  to  represent  the  de- 
ceased.— McCall  V.  MeCurdjjy  69  Ala.  73.  As  hereto- 
fore stated,  the  statute  provides  for  his  appointment, 
only  when  the  estate  of  a  deceased  person  "must  be  rep- 
resented" in  a  particular  proceeding  in  the  cause,  and 
when  it  clearly  appears  that  his  appointment  is  neces- 
sary. In  this  case  there  is  shown  no  such  necessity, 
and  the  parties  interested  in  the  estate  were  all  before 
the  court. — Lane  v.  Westmorelandj  79  Ala.  372;  Miller 
r.  Irby,  63  Ala.  482;  Trimble  r.  Fariss,  78  Ala.  260; 
Dooley  t\  Villalonya,  61  Ala.  129;  Wells  v.  Amer. 
Mortg,  Co.,  109  Ala.  437;  Moore  v,  Alexander,  81  Ala. 
509;  Gayle  v.  Johnston,  72  Ala.  258. 

Browne  &  Dryer^  contra, — In  this  suit  the  settle- 
ment of  an  administrator  in  chief  as  surviving  partner 
was  adverse  to  the  estate,  and  it  was,  therefore  neces- 
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sary  that  there  should  be  an  administrator  ad  litem  ap- 
pointed as  provided  by  the  statute. — Ex  parte  Lyon, 
60  Ala.  650;  Sullivan  v.  Laicler,  72  Ala.  68;  Clark  v. 
Knox,  70  Ala.  607;  Teague  v.  Corbitt,  57  Ala.  537;  Code 
of  1896,  §  352. 

In  the  case  of  the  settlement  of  a  partnership,  the 
rule  as  to  the  right  to  compel  the  production  of  books 
and  other  documentary  evidence  is  different  from  what 
it  is  in  other  cases.  In  such  case,  upon  the  application 
of  either  party,  and  in  any  stage  of  the  suit,  the  ad- 
verse party  will  be  compelled  to  deposit  the  partner- 
ship books  and  papers,  which  are  in  his  possession  or 
under  his  control,  in  the  hands  of  an  officer  of  the 
court  for  the  inspection  of  tte  party  making  such  ap- 
plication; and  that  such  party  may  take  copies  there- 
of, if  necessary. — Kelly  v.  Eckford,  5  Paige  (N.  Y.) 
548;  Reid  v,  Coleman^  4  Tyrwhitts  Rep.  274;  Living- 
ston V.  Curtis,  12  Hun  (N.  Y.)  121;  Stebbins  v.  Har- 
mony 17  Hun  445. 

HARALSON,  J. — 1.  This  is  an  application  to  this 
court  for  mandamus  by  James  W.  Baker,  to  require  the 
judge  of  the  city  court  of  Talladega,  sitting  in  equity, 
to  vacate  an  order  appointing  an  administrator  ad 
litem  for  the  estate  of  William  Baker,  deceased,  on  the 
settlement  of  the  accounts  of  the  partnership  of  Wil- 
liam Baker  &  Son,  composed  of  the  deceased  and  said 
James  W.  Baker,  and  the  order  requiring  the  latter  to 
produce  in  court  the  books  and  papers  of  the  partner- 
ship in  his  custody  to  be  used  on  the  settlement  of  the 
partnership  accounts  between  the  partners. 

The  administration  of  the  estate  of  William  Baker, 
deceased,  by  James  W.  Baker,  his  son,  was  begun  in 
the  probate  court  of  Talladega  county.  On  a  bill  filed 
by  some  of  the  heirs  against  said  James  W.  Baker,  in- 
dividually and  as  administrator  of  said  estate,  and 
other  interested  parties,  the  further  administration  of 
said  estate  was  removed  into  the  city  court  of  Talla- 
dega, a  court  of  equity,  where  the  same  is  now  pending. 
Among  other  things,  it  was  alleged  in  the  bill,  that  a 
partnership  in  tte  mercantile  business  existed,  at  the 
time  of  and  previous  to  the  death  of  said  William 
Baker,  between  him  and  said  James  W.  Baker,  which 
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was  unsettled,  and  that  a  settlement  thereof  was  neces- 
sary for  the  due  and  proper  administration  of  the  es- 
tate of  said  William  BaJter.  It  also  alleged,  that  the 
settlement  of  said  estate  involved  the  settlement  with 
the  said  James  W.  Baker  of  many  transactions  of  his 
individual  liability  to  said  estate,  wherein  his  personal 
interests  were  antagonistic  and  hostile  to  that  of  the 
estate;  and  besides  the  prayer  for  the  settlement  of 
said  estate  in  said  court,  the  complainants  also  added 
a  proper  prayer  for  the  settlement  of  said  partnership 
between  the  deceased  and  said  James  W.  Baker,  and 
for  the  appointment  of  an  administrator  ad  litem  for 
said  estate,  to  represent  it  in  those  matters  wherein  the 
interest  of  said  Baker  was  antagonistic  and  hostile  to 
that  of  said  estate. 

There  was  no  dispute  as  to  the  fact,  that  as  to  the 
unsettled  partnership  accounts  between  respondent 
and  said  William  Baker,  the  interest  of  respondent 
was  antagonistic  to  that  of  said  estate.  The  Code  of 
1896,  section  352,  (Code  of  1886,  §2283)  provides  that 
**When,  in  any  proceeding  in  the  probate  or  chancery 
court,  or  other  court  having  chancery  jurisdiction,  the 
estate  of  a  deceased  person  must  be  represented,  and 
there  is  no  executor  or  administrator  of  such  estate, 
or  he  is  interested  adversely  thereto,  it  shall  be  the 
duty  of  the  court  to  appoint  an  administrator  ad  litem 
of  such  estate  for  the  particular  proceeding,  without 
bond,  whenever  the  facts  rendering  such  appointment 
necessary  shall  appear  in  the  record  of  such  case,  or 
shall  be  made  known  to  the  court  by  the  affidavit  of  any 
person  interested  therein,"  etc. 

The  provisions  of  this  statute  are  of  modern  origin. 
The  first  act  on  the  subject  was  enacted  November 
27th,  1863,  and  related  to  proceedings  alone  in  the 
probate  court.  It  was  carried  into  the  Code  of  1867 
as  section  1998.  On  Jilarch  17,  1875,  this  section 
was  amended  as  it  appears  in  its  present  form,  appear- 
ing in  the  Code  of  1876,  as  section  2625,  and  after- 
wards into  the  Codes  of  1886  and  1896. 

The  design  of  this  statute,  as  originally  adopted, 
was  to  confer  on  the  probate  court  jurisdiction  to 
make  settlements  of  administrations  where  the  difficul- 
ty mentioned  in  the  statute  existed,  and  where,  with- 
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out  the  statute,  that  court  in  such  cases  was  without 
authority  to  proceed,  rendering  it  necessary  to  resort 
to  a  chancery  court.  The  last  named  court,  before 
the  adoption  of  any  statute  on  the  subject,  of  its  own 
inherent  powers,  had  jurisdiction  to  make  settlements 
of  estates  in  such  cases.  In  Gayle  v.  Johnston,  72  Ala. 
258,  in  construction  of  this  statute,  this  court  said: 
"Such  an  appointment  is  necessary  or  proper — is  con- 
templated by  the  statute — only  when  there  is  no  legal 
representation  of  the  estate,  or  the  legal  representative 
has  an  adverse  interest.  In  cases  where  there  is  a  full 
representation  of  all  the  rights  and  interests  involved 
in  the  estate,  by  the  presence  of  the  parties  in  whom 
these  reside,  there  can  be  neither  necessity  nor  pro- 
priety in  the  intrusion  of  an  administrator  ad  litem. 
The  personal  representative,  in  a  proceeding  of  this 
character  (an  application  by  an  administrator  to  sell 
lands  for  the  payment  of  debts),  whether  he  be  a  credi- 
tor or  not,  stands  in  an  adversary  relation  to  the  heirs 
or  devisees.  The  interests  of  the  estate  he  represents 
are  the  interest  of  creditors.  The  heirs  or  devisees  must 
be  before  the  court  in  the  attitude  of  defendants,  hav- 
ing full  opportunity  to  protect  their  rights." 

The  original  bill  in  this  case  was  filed  as  appears  by 
Ella  Mitchell  and  Susan  Trent,  children  and  heirs  at 
law  of  William  Baker,  deceased,  against  James  W.  Bak- 
er, individually  and  as  administrator  of  said  William 
Baker,  and  against  the  widow  and  the  children  and 
heirs  at  law  of  said  deceased.  It  thus  appears  that 
every  person  interested  in  the  final  settlement  of  said 
estate  and  its  distribution,  and  to  whom  the  residue 
after  paying  the  debts,  if  any,  would  go,  and  for  which 
decrees  in  their  favor  would  be  rendered  by  the  court, 
were  before  the  court,  interested  adversely  to  the  ad- 
ministrator, to  see  that  he  was  allowed  no  improper 
credit,  whether  on  the  settlement  of  the  estate  or  the 
partnership  between  their  intestate  and  his  adminis- 
trator in  chief  and  surviving  partner. — Code  of  1896, 
i;229.  What  duty  or  function  the  administrator  ad 
litem  could  perform,  with  tlie  heirs  of  the  deceased  be- 
fore the  court  as  complainants  or  defendants,  with  full 
opportunity  to  protect  their  rights  as  well,  and  per- 
haps better  than  the  administrator  ad  litem  could  do, 
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does  not  appear.  An  administrator  ad  litem  should 
not  be  appointed  in  the  chancery  court,  in  any  event, 
when  the  court  is  competent  to  render  complete  justice 
without  incurring  the  unnecessary,  and  often  very  con- 
siderable, expense  to  the  estate  by  such  an  appoint- 
ment. It  does  not  appear  that  there  was  any  necessity 
for  the  appointment  of  such  an  administrator  in  this 
case. 

2.  The  only  remaining  question  relates  to  the  alleged 
error  of  the  court  in  ordering  the  books  of  the  partner- 
ship to  be  produced  by  the  administrator  for  the  in- 
spection and  examination  of  the  complainants  in  the 
original  bill,  made  defendants  to  the  crossbill.  The 
answer  as  a  cross-bill  was  filed  on  the  8th  of  August, 
1896.  On  the  27th  May,  1897,  the  complainants  in  the 
original  bill,  and  the  administrator  ad  litem,  filed  sep- 
arately tlieir  petition  in  court  for  an  order  requiring 
James  W.  Baker,  as  surviving  partner  of  Wm.  Baker 
&  Son,  who  it  was  alleged  had  the  custody  and  control 
thereof,  to  bring  and  deposit  with  the  register  of  the 
court  the  books  and  papers  of  said  firm,  to  the  end, 
that  the  same  might  be  accessible  to  the  parties  praying 
for  such  order,  to  be  used  by  them  in  any  reference  or 
proceeding  in  court,  of  and  concerning  a  settlement 
of  said  partnership.  Of  this  application,  the  defend- 
ant had  due  and  legal  notice,  and  by  demurrer  and 
otherwise  contested  the  granting  of  the  same. 

At  the  June  term,  1897,  of  said  court,  the  cause  was 
submitted  for  decree  on  the  motion  for  the  production 
of  books,  and  the  court  in  term  time  rendered  its  de- 
cree— to  quote  its  language — ordering  that  ^^James 
W.  Baker,  surviving  partner  of  the  late  firm  of  Wm. 
Baker  &  Son,  composed  of  William  Baker,  now  de- 
ceased, and  the  respondent,  deliver  to  J.  W.  Vandiver, 
register  of  this  court,  within  five  days,  the  books,  ac- 
counts, notes,  memoranda  and  all  other  papers  apper- 
taining to  the  business  of  the  late  partnership  of  which 
he  is  surviving  partner,  to  be  held  bj'  him  for  inspec- 
tion of  the  complainants,  [and]  said  C.  W.  Stringer, 
Admr.  ad  litem,  or  either  of  them  or  their  solicitors  of 
record,  provided,  however,  that  he  give  notice  to  the 
respondent,  or  his  solicitors  of  record,  of  such  intended 
inspection,  that  he  or   they  or  either  of  them  may   be 
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present,  if  thought  advisable  to  be  there.  The  register 
will  retain  possession  of  such  books,  papers,  etc.,  sixty 
days  from  the  date  they  are  received  by  him,  and  at 
the  end  of  sixty  days  he  will  return  them  to  the  re- 
spondent. The  register  will  exercise  extreme  caution 
and  diligence  for  the  preservation  of  the  said  books, 
papers,  etc.,  while  in  his  possession." 

The  grounds  upon  which  this  motion  was  resisted 
were  in  substance,  that  movants  had  not  shown  that 
they  had  requested  or  demanded  of  defendant,  an  in- 
spection and  examination  of  said  books  and  papers, 
and  such  demand  had  been  refused;  that  it  was  not 
shown,  that  said  books;  etc.,  constitute  material  evi- 
dence for  the  complainants  or  the  administrator  ad 
litem,  and  that  they  were  necessary  for  the  purpose  of 
the  suit;  that  the  administrator  ad  litem  was  without 
authority  of  law  to  require  or  seek  discovery  against 
defendant;  that  movants  had  no  right  of  inspection 
of  said  books,  etc.,  except  while  they  remained  in  the 
custody  and  control  of  defendant;  that  by  said  motion 
the  movants  seek  to  obtain  a  discovery  in  aid  of  the  re- 
lief prayed  for  in  their  bill,  and  such  discovery  could 
only  be  had  when  sought  by  original  bill  of  complaint, 
and  that  the  affidavit  attached  to  motion  as  amended 
was  insufficient,  for  having  been  made  by  one  of  the 
solicitors  of  movants. 

It  was  shown  by  the  answer  to  said  motion,  that 
about  two  weeks  before  the  filing  of  the  same,  movants 
requested  of  defendant  an  inspection  of  said  books  and 
papers,  and  defendant  offered  to  allow  the  complain- 
ants in  the  original  bill,  Ella  Mitchell  and  Sue  Trent, 
and  their  attorneys,  to  examine  and  inspect  said  books 
and  papers,  the  defendant  to  be  allowed  to  retain  the 
custody  of  the  same,  and  he  or  his  attorneys  to  be  pres- 
ent on  such  examination,  and  to  allow  a  reasonable  time 
for  such  inspection  and  examination,  but  refused  to 
allow  said  administrator  ad  litem  to  examine  and  in- 
spect said  books,  etc.  Other  grounds  of  objection  were 
also  urged,  but  it  is  unnecessary  to  go  to  the  length  of 
setting  them  all  out. 

Counsel  for  the  i)etitioner  for  mandamus  indulge 
much  argument  and  cite  many  authorities  to  show, 
that  the  movants  were  required  to  seek  an  inspection 
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of  these  books  and  papers,  by  bill  of  discovery,  or  if 
not,  in  their  motion  for  an  inspection  of  the  same,  to 
have  brought  themselves,  in  their  averments,  within 
the  rigid  requirements  for  a  proper  bill  for  discovery. 
They  say,  "There  is  no  statute  in  Alabama  providing 
for  the  production  of  books  and  documents  in  a  court 
of  chancery.  The  right  is  given  under  the  inherent 
powers  of  such  courts,  in  the  exercise  of  the  jurisdic- 
tion to  compel  a  discovery,  when  discovery  is  shown  in 
ihe  bill,  4s  indispensable  to  justice'  as  auxiliary  to  any 
proper  relief."  But  the  rules  applicable  to  and  neces- 
sary to  be  observed  in  the  filing  of  a  bill  of  discovery 
are  not  controlling  on  a  motion  to  produce  partner- 
ship books  needed  in  settlement  of  partnership  ac- 
counts between  partners. 

The  general  rule  is,  that  a  court  will  not  order  the 
production  of  books  to  be  used  as  evidence  against  the 
party  to  whom  they  belong.  At  law,  the  failure  of  a 
party  to  produce  his  books  and  papers  on  notice  to  do 
so,  authorizes  the  introduction  of  secondary  evidence 
of  their  contents,  but  the  court  will  not  order  their 
production. — County  of  Dallas  v.  Timberlake,  54  Ala. 
in;Gold€n  v.  Conner,  89  Ala.  598;  Kelly  v.  Eckford, 
5  Paige,  548;  1  Taylor's  Ev.  138.  But  the  rule  is  dif- 
ferent in  equity. — Smith  v,  Collins,  94  Ala,  394,  406. 

Mr.  Greenleaf,  touching  the  power  of  a  court  of 
chancery  to  require  the  production  of  books  and  papers, 
lays  down  the  rules  as  applicable  to  a  bill  of  discovery, 
and  considering  some  of  the  exceptions  to  these  gen- 
eral rules,  says:  "In  case  of  partnership,  however, 
where  the  controversy  is  between  the  partners  and  their 
representatives,  the  party  having  possession  of  partner- 
ship books  and  papers  will  be  ordered  on  motion,  and 
in  any  stage  of  the  suit,  to  place  then!  in  the  hands  of 
an  officer  of  the  court,  for  inspection  of  the  other 
party,  and  that  he  mav  take  copies  if  necessary." — ^3 
Greenl.  Ev.,  §303. 

Discussing  the  same  subject,  Chancellor  Walworth, 
in  Kelly  v.  Eckford,  5  Paige,  supra,  uses  this  language  : 
"This  principle  of  requiring  the  defendant  to  file  a 
cross-bill  of  discovery  only  applies,  however,  to  those 
cases  in  which  the  defendant  wants  the  inspection  of 
the  complainant's  documentary  evidence  to  enable  him 
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to  put  in  his  answer,  or  to  make  out  his  defense  to  the 
suit.  But  it  is  not  applicable  to  the  ease  of  partner- 
ship books  and  papers,  in  the  hands  of  one  of  the  part- 
ners, or  his  assignees  or  representatives,  where  both 
parties  have  an  equal  right  to  the  examination  and  in- 
spection thereof  for  the  purposes  of  the  suit.  In  such 
cases,  it  is  the  constant  and  uniform  practice  of  this 
court,  upon  the  application  of  either  party,  and  in  any 
stage  of  the  suit,  to  order  the  adverse  party  to  deposit 
any  of  the  partnership  books  and  papers,  which  belong 
equally  to  both,  in  the  hands  of  an  oflBcer  of  the  court 
for  the  examination  and  inspection  of  the  adverse 
party,  and  to  permit  copies  thereof  to  be  taken  by  the 
several  partners  or  their  representatives."  This  rule, 
amply  sustained  by  the  decisions  of  other  courts  and 
text  writers,  seems  to  be  consonant  with  reason  and  jus- 
tice.— 2  Lindley  on  Part.,  *404,  504;  Bates  on  Law  of 
Part,  §314;  2  lb.,  §716;  6  Encyc.  of  PI.  &  Pr.,  785-6, 
and  decisions  referred  to. 

For  the  purposes  of  an  application  to  produce  books 
and  documents  as  here  made,  it  will  be  assumed  that 
the  plaintiflf's  case  as  made  is  true,  for  as  has  been  well 
stated,  if  the  court  should  wait  until  the  fate  of  the  liti- 
gation is  known,  that  would  be  equivalent  to  refusing' 
production. — 3  Greenl.  Ev.  §298;  Gresley  v.  Mousley, 
2  Kay  &  J.  288;  Mansell  v.  Feeney,  2  Johns.  &  H.  320. 

The  application  in  this  case,  as  has  appeared,  was 
against  said  James  W.  Baker,  as  surviving  partner,  to 
produce  the  books  and  papers  of  the  firm,  for  inspec- 
tion of  movants  in  and  about  the  settlement  of  said 
partnership  aflfairs  between  him  and  his  deceased 
partner. 

The  order  of  the  court  was  guarded  and  conservative, 
transcending  in  no  particular  its  authority.  It  seems 
to  have  been  dictated  by  as  careful  a  regard  for  the 
rights  of  the  defendant,  as  for  those  of  the  movants. 

None  of  the  grounds  set  up  against  the  granting  of 
this  order,  appear  to  be  meritorious. 

Application  for  man  damns  granted  as  to  the  order 
appointing  the  administrator  ad  litem,  and  denied  as  to 
the  order  producing  the  partnership  books. 
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Action   against   Sheriff   and   Sureties  on   his    Official 

Bond. 

1.  Pleading  and  practice;  when  plea  failing  to  answer  whole  com- 

plaint demurrable, — A  plea  addressed  to  a  whole  complaint 
containing  several  counts,  but  which  answers  only  one  of 
such  counts  Is  demurrable. 

2.  Levy  of  attachment    "by   sheriff;   presumption   that  property   is 

subject  to  levy. — ^Where  a  sheriff  levies  an  attachment  regu- 
larly issued  upon  certain  property  as  the  property  of  the  de- 
fendants, the  presumption  obtains  that  the  property  so  levied 
upon  was  liable  to  the  attachment,  and  imposes  a  prima  facie 
liability  upon  the  sheriff  to  preserve  and  apply  the  property 
to  the  judgment  when  rendered. 

3.  Statutory    claim    suit;    affidavit    necessary    for    its  institution. 

An  affidavit  of  ownership  by  the  claimant  is  a  necessary  and 
the  initial  step  in  the  institution  of  a  statutory  trial  of  the 
right  of  property,  and  the  execution  of  a  claim  bond,  unac- 
companied by  such  affidavit  as  required  by  the  statute,  does 
not  authorize  or  justify  the  delivery  by  the  sheriff  to  the 
claimant  of  property  which  had  been  levied  upon  under  an 
attachment. 

4.  Fraudulent    conveyance;    validity  of   sale   of   goods  as  against 

creditors, — ^A  sale  of  a  stock  of  goods  by  a  debtor,  with  the 
intent  to  hinder,  delay  or  defraud  his  creditors,  is  fraudulent 
and  void,  although  the  purchaser  may  have  paid  a  valuable 
and  adequate  consideration  in  cash,  if  the  purchaser  had  no- 
tice, actual  or  constructive,  of  such  fraudulent  Intent;  and 
Information  of  suspicious  circumstances,  which  would  have 
Incited  Inquiry  by  a  person  of  ordinary  care  and  prudence, 
which,  if  honestly  followed  up  would  have  disclosed  the  in- 
tent, is  sufficient  to  charge  the  purchaser  with  constructive 
notice. 

5.  Same;  same;  sale  by  members    of   a   partnership, — Where    one 

partner  sells  his  half  Interest  in  the  assets  of  a  partnership 
business  to  his  co-partner  upon  the  basis  that  they  exceed 
the  liabilities  |1,400,  and  two  days  thereafter  the  purchasing 
partner  sells  the  business  and  its  assets  to  one  having  knowl- 
edge of  the  firm's  debts  and  of  the  former  transaction  be- 
tween the  partners,  upon  the  basis  that  the  assets  exceed  the 
liabilities  |200,  and  the  consideration  of  the  latter  purchase 
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Is  paid  in  cash,  with  the  exception  of  |600  to  be  paid  to  a 
creditor,  but  no  provision  is  made  for  the  other  creditors  of 
the  partnership,  and  it  is  admitted  by  the  buyer  that  after 
the  sale  his  vendor  continued  to  draw  money  out  of  the  busi- 
ness,  there  is  shown  stifflcient  to  authorise  the  finding  that 
such  sale  was  fraudulent  as  to  the  partnership  creditors. 

6.  Partnership;  no  exemption  as  against    debts  of   firm;    defense 

by  sheriff  for  failure  to  levy  attachment. — Under  the  provis- 
ions of  the  statute  (Code  of  1886,  $2513;  Code  of  1896,  $2039), 
as  against  partnership  debts,  there  can  be  no  exemption  as 
to  partnership  property;  and  the  fact  that  the  assets  of  a 
partnership  purchased  by  one  of  the  partners  from  the  other 
members  of  the  firm  did  not  exceed  in  value  the  amount 
exempt  by  law,  constitutes  no  defense  to  an  action  against  a 
sheriff  for  his  failure  to  levy  upon  such  property  an  attach- 
ment sued  out  by  the  partnership  creditor. 

7.  Same;    sale    of    partnership    assets. — Where,  although    a    part- 

nership is  composed  of  three  members,  the  entire  partnership 
assets  are  owned  by  only  two  of  them,  a  sale  by  one  of  the 
two  partners  owning  the  assets  to  the  other,  does  not  vest  in 
the  purchasing  partner  the  absolute  and  sole  ownership  of 
the  property  as  against  partnership  creditors. 

8.  Same;    fraudulent     conveyance     as     to     partnership    creditors. 

A  transfer  of  the  partnership  assets  by  two  insolvent  mem- 
bers of  a  firm  to  the  other  member  of  the  firm,  though  made 
for  a  sufficient  consideration,  is  fraudulent  as  to  partnership 
creditors. 

9.  Action  against  sheriff  for  failure  to    levy    attachment;    burden 

of  proof. — The  presumption  being  that  sworn  public  officers 
have  performed  their  duty,  one  seeking  to  hold  a  sheriff  liable 
for  failure  to  make  the  levy  of  an  attachment  assumes  the 
burden  of  showing  that  the  defendant  in  the  attachment  suit 
owned  property  subject  to  levy  which  the  sheriff  neglected  to 
seize. 

10.  Same;    same;    sufficiency    of    proof. — In    an    action  against    a 

sheriff,  to  recover  damages  for  failure  to  levy  an  attachment 
on  all  the  property  of  the  defendant  subject  to  levy,  evidence 
that  several  days  before  levying  the  attachment  the  defendant 
owned  more  property  than  the  sheriff  afterwards  levied  on, 
does  not,  of  itself,  create  a  presumption  against  the  sheriff 
so  as  to  shift  the  burden  on  him  to  show  that  he  levied  on 
all  of  the  property  owned  by  the  defendant  that  was  subject 
to  levy. 

11.  Same;  same. — In   an    action    against   a   sheriff    for   failing   to 

sell  or  account  for  property  which  had  been   levied    upon 
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under  an  attachment  sued  out  by  the  plaintiffs  against  their 
debtor,  the  burden  is  upon  the  plaintiffs  to  show  the  extent 
of  their  damage  by  proof  of  the  value  of  the  property  at  the 
time  of  the  levy. 

12.  Same;  liability  of  sheriff  for  failure  to  levy  attachment, 
A  sheriff  is  not  liable  for  his  failure  to  levy  an  attachment 
on  property  subject  to  a  prior  bona  fide  incumbrance,  which 
exceeds  the  value  of  the  property;  since  the  attaching  credi- 
tors were  not  damaged  by  such  failure. 

13^  Same;  same;  effect  of  prior  attachment. — The  fact  that  a 
prior  attachment  has  been  levied  upon  the  property  of  a  deb- 
tor, does  not  Justify  a  sheriff  in  failing  to  levy  a  subsequent 
attachment  on  the  same  property,  if  the  prior  attachment  had 
been  discharged  before  the  return  of  the  later  attachment. 

14.  Action  against  sheriff  for  failure  to  levy  attachment;  irrele- 
vant evidence. — In  an  action  against  a  sheriff  for  failing  to 
levy  an  attachment,  evidence  as  to  whether  the  defendants  in 
the  attachment  suit,  who  were  saloon  keepers,  had  taken  out 
a  license  as  retailers,  is  irrelevant  immaterial  and  inadmissi- 
ble. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  J.  J.  Banks. 

Samuel  Heineman  and  Marcus  Heineman,  as  part- 
ners under  the  firm  name  of  Heineman  Brothers, 
brought  this  action  against  Joseph  S.  Smith,  late 
sheriff  of  Jefferson  county,  and  the  sureties  on  his 
official  bond  as  such  sheriff.  The  suit  was  commenced 
on  March  31,  1892. 

The  complaint  was  for  a  breach  of  the  official  bond 
of  the  sheriff,  and  contained  two  counts.  The  averment 
of  the  first  count  was  that  on  the  12th  day  of  January, 
1891,  an  attachment  in  favor  of  the  plaintiffs  and  against 
Xat.  Stanley,  W.  T.  Johnson  and  Christopher  Hinkle, 
partners  under  the  firm  name  of  Stanley  &  Co.,  was 
placed  in  the  hands  of  Joseph  S.  Smith,  while  he  was 
acting  as  sheriff;  that  on  the  14th  day  of  January, 
1891,  the  attachment  was  levied  by  the  sheriff  on  cer- 
tain personal  property  described  in  the  first  count  of 
the  complaint;  that  on  the  5th  day  of  June,  1891,  a 
judgment  was  rendered  in  the  attachment  suit  in  favor 
of  the  plaintiffs  therein  and  the  proi)erty  levied  on  was 
condemned  to  the  satisfaction  of  the  judgment,  and 
ordered  to  be  sold  for  the  satisfaction  thereof;  that  on 
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the  6th  day  of  July,  1891,  an  order  was  issued  to  the 
sheriff  to  sell  the  property  so  levied  upon  for  the  satis- 
faction of  the  judgment;  but  that  the  sheriff  failed  to 
sell  such  property  or  account  for  the  same. 

The  second  count  alleged  the  issue  of  the  attachment 
as  stated  in  the  first  count,  and  that  in  addition  to  the 
property  levied  upon,  as  stated  in  the  first  count,  the 
defendants  in  attachment  had  suflBcient  property  in 
the  county  of  Jefferson,  subject  to  levy,  to  satisfy  the 
demand  of  the  plaintiffs  in  attachment,  and  that  the 
sheriff,  disregarding  his  duty,  had  failed  to  levy  the  at- 
tachment upon  property  sufficient  to  satisfy  the  attach- 
ment, whereby  the  plaintiffs'  demand  was  not  collected. 

The  defendant  pleaded  the  general  issue,  and  several 
special  pleas,  among  which  was  the  following :  "8.  The 
defendants,  for  further  answer  to  said  complaint,  say 
that  they  admit  that  the  said  Joseph  S.  Smith,  as  sher- 
iff of  said  county,  received  said  attachment  mentioned 
in  said  complaint,  as  alleged  in  said  complaint,  and 
that  he  levied  the  same  upon  the  property  mentioned  in 
said  complaint  as  the  property  of  the  defendants  in 
attachment,  but  said  defendants  aver  that  after  levy 
had  been  made,  one  F.  M.  Edwards  claimed  said  prop- 
erty as  his  own,  and  made  affidavit  that  said  property 
was  his  property,  and  gave  bond  as  claimant  of  said 
property,  with  sufficient  sureties  in  double  the  value 
of  said  property,  and  thereupon  said  property  was 
turned  over  to  said  Edwards,  said  claimant;  and  the 
defendants  aver  that  said  attachment  was  returned  to 
the  court  issuing  the  same  with  the  endorsement  that 
said  property  so  levied  upon  had  been  claimed  by  said 
Edwards,  and  that  he  had  given  said  bond,  which  bond 
was  also  returned  to  said  court  from  which  said  attach- 
ment had  issued." 

To  the  8th  plea  the  plaintiffs  interposed  a  demurrer, 
on  grounds  as  follows:  (1.)  "The  plaintiffs  demur  to 
the  eighth  plea  upon  the  ground  that  the  same  does  not 
set  forth  any  facts  or  assign  any  reason  why  said  J.  S. 
Smith,  as  sheriff,  did  not  le\'y  upon  property  of  Stanley 
&  Co.  in  addition  to  that  named  in  said  plea;  the  sec- 
ond count  of  the  complaint  alleging  that  said  Stanley 
&  Co.  had  sufficient  property  in  Jefferson  county,  Ala- 
bama, sufficient  to  satisfy  plaintiff's  attachment."   (2.) 
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"Because  the  eighth  plea  purports  to  answer  the  whole 
complaint^  but  is  an  answer  to  only  so  much  of  the 
complaint  as  allies  the  negligence  of  the  sheriff  in  his 
failure  to  sell  the  property  actually  levied  upon  by  him 
under  plaintiffs'  attachment;  whereas,  the  second 
count  of  the  complaint  claims  damages  for  the  failure 
of  said  sheriff  to  levy  upon  sufficient  property  of  Stan- 
ley &  Co.  to  satisfy  plaintiffs'  attachment,  the  said 
count  alleging  that  Stanley  &  Co.  had  sufficient  prop- 
erty in  said  county  of  Jefferson,  State  of  Alabama^ 
to  satisfy  plaintiffs'  attachment."  The  court  sustained 
this  demurrer,  and  thereupon  issue  was  joined  upon 
the  other  pleas  filed. 

The  evidence  for  the  plaintiffs  tended  to  show  that 
Nathaniel  Stanley,  W.  T.  Johnson,  and  Christopher 
Hinkle,  as  partners,  under  the  firm  name  of  Stanley  & 
Co.,  were,  on  the  12th  day  of  January,  1891,  doing  bus- 
iness in  the  city  of  Birmingham,  as  saloon-keepers; 
that  they  kept  two  saloons,  one  situated  on  First  ave- 
nue and  the  other  on  21st  street,  in  the  city  of  Birming- 
ham; that  Heineman  Brothers  had  sold  to  Stanley  & 
Co.  goods,  and  on  January  12,  1891,  sued  out  and  had 
placed  in  the  hands  of  the  defendant,  J.  S.  Smith,  as 
sheriff  of  Jefferson  county,  an  attachment  against  said 
Stanley  &  Co.;  that  on  January  14,  1891,  said  attach- 
ment was  levied  upon  the  property  found  in  the  saloons 
which  had  been  kept  by  Stanley  &  Co.  on  First  avenue 
and  21st  street,  with  the  exception  of  the  bar  fixtures. 
It  was  shown,  both  by  the  return  of  the  sheriff  upon  the 
writ  of  attachment  and  the  other  evidence,  that  upon 
the  levying  of  said  attachment,  F.  M.  Edwards,  as 
claimant,  gave  bond  in  double  the  value  of  the  property 
levied  upon  wdth  sufficient  surety,  and  said  property 
was  delivered  to  said  Edwards.  The  plaintiffs  proved 
that  at  the  time  of  giving  said  claim  bond  for  the  prop- 
erty so  levied  upon,  said  Edwards  did  not  make  affida- 
vit that  he  owned  the  property  levied  upon.  On  June 
5, 1891,  Heineman  Bros.,  recovered  a  judgment  against 
Stanley  &  Co.  for  the  full  amount  of  their  claim.  The 
evidence  for  the  plaintiffs  further  tended  to  show  that 
on  January  6, 1891,  W.  T.  Johnson,  of  the  firm  of  Stan- 
ley &  Co.,  sold  out  his  interest  in  the  firm  to  Nat.  Stan- 
ley; that  Christopher  Hinkle  was  a  nominal  partner  in 
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said  firm ;  that  wTien  making  the  inventory  of  the  stock 
in  the  stores  owned  by  Stanley  &  Co.,  F.  M.  Edwards 
was  present  during  part  of  the  time,  and  knew  that  the 
firm  of  Stanley  &  Co.  was  largely  indebted.  That  the 
invoices  which  were  seen  by  said  Edwards  prior  to  the 
making  of  the  sale  by  Johnson  to  Stanley  showed  the 
bills  of  goods  bought  and  the  amount  of  the  indebted- 
ness of  Stanley  &  Co.;  that  Edwards  was  on  intimate 
terms  with  Nat.  Stanley,  and  in  the  negotiations  for 
the  sale  by  Johnson  to  the  latter  Edwards  was  present 
when  Stanley  stated  that  the  firm  was  badly  in  debt. 
It  was  shown  by  the  evidence  that  on  January  8,  1891, 
Nat.  Stanley  sold  to  F.  M.  Edwards  the  entire  stock 
and  property  formerly  owned  by  Stanley  &  Co.,  includ- 
ing the  bar  fixtures  and  outfit  in  the  saloon  on  First 
avenue  and  in  the  saloon  on  21st  street.  Edwards  paid 
$2,200  in  cash  therefor. 

The  evidence  for  the  plaintiffs  tended  to  show  that 
this  sale  was  fraudulent;  that  at  the  time  of  making 
such  purchase  Edwards  knew  of  the  insolvent  condi- 
tion of  Stanley  and  the  business  which  he  was  conduct- 
ing, and  knew  that  he  was  indebted  to  the  plaintiffs  in 
this  action;  while  the  testimony  for  the  defendant 
tended  to  show  that  Edwards  knew  of  no  indebtedness 
which  was  due  by  Stanley  &  Co.  or  by  Nat.  Stanley 
except  $500  which  was  due  to  J:  S.  Smith,  the  defend- 
ant in  this  case,  and  which  was  paid  to  said  Smith  as  a 
part  of  the  $2,200,  the  purchase  price  of  the  businesses 
paid  by  Edwards  to  Nat.  Stanley;  and  that  the  pur- 
chase by  Edwards  was  a  bona  fide  purchase  upon  a 
present  consideration.  It  was  shown  that  at  the  time 
of  making  the  purchase  from  Nat.  Stanley,  Edwards 
executed  a  mortgage  on  the  bar  fixtures  in  the  First 
avenue  place  of  business,  to  secure  the  payment  of 
money  which  he  borrowed  for  the  purpose  of  making 
the  cash  payment  to  Stanley,  and  this  mortgage  was  in 
existence  at  the  time  of  the  delivery  of  the  attachment, 
sued  out  by  the  plaintiffs,  to  the  sheriff.  The  other  ten- 
dencies of  the  evidence  necessary  to  an  understanding 
of  the  decision  on  the  present  appeal  are  sufficiently 
stated  in  the  opinion. 

Upon  the  examination  of  W.  T.  Johnson  as  a  wit- 
ness for  the  plaintiff,  he  was  asked  the  following  ques- 

VoL.  118. 


Digitized  by  VjOOQIC 


l«»7 1  OF  ALABAMA.  201 

[Smith  Y.  Heineman.] 

tion:  "Had  Stanley  &  Co.  paid  for  a  license— city, 
State  and  county — ^at  tlie  time  of  the  sale  made  by  you 
to  Stanley,  for  that  year?''  The  defendants  objected 
to  this  question,  upon  the  grounds  that  there  was  better 
evidence  of  the  matters  inquired  about,  and  that  it 
called  for  immaterial  testimony.  The  court  overruled 
the  objection,  and  the  defendants  duly  excepted  to  this 
ruling  of  the  court.  The  witness  answered  that  Stan- 
ley &  Co.  had  not  taken  out  a  license  at  that  time. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury;  and  after  the  introduction  of  all  the 
evidence,  the  court  rendered  judgment  in  favor  of  the 
plaintiffs  in  the  sum  of  |950.95.  To  the  rendition  of 
this  judgment  the  defendants  duly  excepted.  The  de- 
fendants appeal,  and  assign  as  error  the  several  rulings 
of  the  trial  court  to  which  exceptions  were  reserved. 

Hewitt,  Walker  &  Porter,  for  appellant. — The 
value  of  the  property  levied  upon  being  less  than  one 
thousand  dollars,  Stanley,  tlie  defendant,  could  have 
claimed  all  of  it  as  exempt;  and,  therefore,  the  sheriflf 
was  not  compelled  to  levy  upon  it.  Hence,  neither  he 
nor  his  bondsmen  could  be  held  liable  for  his  failure  to 
do  80. — Alley  r.  Daniel^  75  Ala.  403;  Nance  i\  Nance, 
84  Ala.  375;  Fellows  r.  Lewis,  65  Ala.  343;  Kennedy  v. 
Banks,  113  Ala.  279. 

Lane  &  White,  contra. — The  demurrer  to  the  8th 
plea  was  properly  sustained.  The  plea  was  to  the 
whole  complaint,  but  it  was  an  answer  to  only  one 
ground. — Hmith  v.  Dick,  95  Ala.  311. 

One  of  the  material  issues  in  the  case  was  as  to  the 
value  of  the  property  owned  by  Stanley  &  Co.  The  2d 
count  of  the  complaint  is  based  and  grounded  upon  the 
proposition  that  defendant  in  attacliment  had  property 
suflScient  to  satisfy  the  attachment.  The  attachment 
issued  January  12,  and  surely  it  was  competent  to  show 
what  the  property  was  worth  six  days  before  that, 
when  an  inventory  was  taken.  If  there  had  been  any 
depreciation  in  values  or  diminution  in  quantity,  that 
could  have  been  shown.  The  presumption  is  that  the 
property  remained  as  it  was. — Brown  r.  King,  5  Met- 
calf  (Mass.)  173. 

The  levy  upon  the  property  named  in  the  complaint, 
was  a  solemn  admission  on  the  part  of  the  sheriff  that 
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the  property  belonged  to  Stanley  and  was  liable  to  at- 
tachment, and  when  he  discharged  that  levy  the  burden 
of  proof  was  cast  on  him  to  show  that  the  property  was 
not  the  property  of  Stanley  &  Company. — Smith  Stew- 
art Co.  V,  Castelloiv,  88  Ala.  355. 

BRICKELL,  C.  J. — This  is  an  action  in  which  the 
appellees  were  plaintiffs,  against  the  appellant  Smith, 
as  sheriflf  of  Jeflferson  county,  and  the  sureties  on  his 
official  bond.  The  complaint  contains  two  counts.  In 
the  first,  the  breach  assigned  is,  that  on  the  12th  day  of 
January,  1891,  an  attachment  in  favor  of  plaintiflfs 
against  certain  persons  as  partners  under  the  name  of 
Stanley  &  Co.,  was  placed  in  the  hands  of  the  sheriflf, 
and  that  on  January  14th,  he  levied  the  same  upon 
certain  described  personal  property.  That  plaintiflfs 
obtained  judgment  in  the  attachment  suit  June  5th, 
1891,  and  condemnation  of  the  property  levied  on,  and 
that  on  July  6th,  an  order  was  issued  directing  a  sale 
by  the  sheriflf  of  the  attached  property,  but  that  the 
sheriflf  failed  to  sell  or  account  for  the  same.  In  the 
second  count,  the  issue  of  the  attachment,  apd  its  levy 
by  the  sheriflf  is  alleged  as  in  the  first  count;  and  it  is 
also  averred  that  the  defendants  had  sufficient  prop- 
erty in  the  county  of  Jeflferson,  subject  to  levy,  to  sat- 
isfy the  demands  of  the  plaintiffs,  but  that  the  sheriflf 
had  failed  to  levy  upon  such  property. 

Demurrers  to  all  the  pleas  except  the  eighth  were 
overruled,  and  as  to  the  eighth  were  properly  sustained. 
The  plea  was  addressed  to  the  whole  complaint,  but 
answered  only  the  first  count. — Kennon  v.  W.  U.  Tel. 
Co.,  92  Ala.  399.  It  also  affirmatively  appears,  that 
the  defendants  had,  under  other  pleas,  the  full  benefit 
of  every  fact  alleged  in  the  special  plea;  so  that  if  error 
had  intervened,  it  would  have  been  error  without  in- 
jury.— O icings  v.  Binfordy  80  Ala.  421.  The  fact  that 
the  sheriff  received  the  attachment  and  levied  it  upon 
certain  property  as  the  property  of  the  defendants,  is 
uncoutroverted.  As  to  the  property  so  levied  upon,  the 
presumption  obtains  that  it  was  liable  to  the  attach- 
ment.— Wilson  V.  Brown,  58  Ala.  62;  Abbott  v.  CriU 
lespjj,  75  Ala.  180.  The  presumption  is  not  conclusive ; 
and  it  was  permissible  for  the  defendants  to  show  that 
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the  property  was  not,  in  fact,  subject  to  levy. — Wilson 
r.  Strobachj  59  Ala.  488.  It  is  not  contended  that  the 
approval  by  the  sheriff  of  the  claim  bond,  tendered  by 
Edwards  relieves  the  defendants  from  liability  to  ac- 
count for  the  property  on  which  the  levy  was  made; 
nor  removes  from  them  the  burden  of  proving  that  the 
property  was  not  subject  to  the  levy.  Unaccompanied 
as  the  bond  was  by  the  affidavit  the  statute  requires, 
a  trial  of  the  right  of  property  was  not  instituted,  and 
the  delivery  of  the  property  to  Edwards,  was  not  there- 
by authorized. — Walker  v:  Ivey,  74  Ala.  475;  Graham 
V.  Hughes,  77  Ala.  590.  The  insistence  on  the  part  of 
the  appellants,  is,  first,  that  the  property  in  fact  be- 
longed to  Edwards;  next,  that  if  it  did  not,  and  it  and 
all  other  property  which  plaintiffs  insisted  was  sub- 
ject to  levy,  be  treated  as  property  of  the  defandants, 
it  was  all  less  in  value  than  the  amount  exempt  by  law ; 
and  lastly,  if  not  so  exempt,  the  value  as  fixed  by  the 
court  (trying  the  case  without  a  jury)  was  too  large. 
The  sale  by  Stanley  &  Co.,  or  Nat.  Stanley,  to  Ed- 
wards, was  of  all  the  property  in  both  places  of  busi- 
ness in  the  city  of  Birmingham,  and  it  is  not  insisted 
that  defendants  owned  any  other  property.  The  pri- 
mary question  is  as  to  the  validity  of  the  sale.  The 
court  below,  upon  the  evidence,  answered  this  question 
negatively,  and  we  are  not  convinced  there  was  error 
in  the  conclusion.  Upon  this  inquiry,  we  do  not  deem 
it  necessary  to  refer  to  more  than  one  phase  of  the  evi- 
dence. We  have  many  times  drawn  the  distinction  be- 
tween a  purchase  of  property  in  payment  of  an  antece- 
dent debt,  and  a  purchase  on  present  consideration.  In 
respect  to  the  latter,  we  have  repeatedly  held  that  if  the 
intent  of  the  seller  was  to  hinder,  delay  or  defraud 
creditors  and  the  buyer  knew  of  such  intent,  or  was  in- 
formed of  such  circumstances  as  would  lead  a  person  of 
ordinary  care  and  prudence  to  institute  inquiry  which, 
if  followed  up,  would  have  disclosed  the  intent,  then 
the  transaction  is  fraudulent  though  the  vendee  may 
pay  an  adequate  and  valuable  consideration. — Craw- 
ford V,  Kirksey^  55  Ala.  283;  Lehman  v.  Kelly,  68  Ala. 
192;  Dollins  &  Adams  v.  Pollock  &  Co. ,  89  Ala.-  351; 
SchaunguVs  Admr.  v.  Udell,  93  Ala.  302.  On  January 
6th,  Nat.  Stanley  purchased  the  interest  of  his  partner 
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Johnson  in  the  firm  assets  on  an  agreement  to  relieve 
Johnson  from  the  partnership  debts  and  the  payment 
of  seven  hundred  dollars  in  money.  In  the  transaction, 
Hinkle,  it  was  assumed,  had  no  interest,  so  that  the  in- 
terest of  Johnson  was  one-half.  The  debts  at  that  time 
were  about  two  thousand  dollars.  Assuming  Johnson's 
liability  as  between  the  partners  to  have  been  one-half 
and  the  bonus  paid  him  to  have  been  seven  hundred  dol- 
lars, we  would  have  seventeen  hundred  dollars  as  rep- 
resenting half  the  value  of  the  property,  or  thirty-four 
hundred  dollars  for  the  whole  on  January  6th.  The 
fact  admitted  in  argument  for  appellants  and  disclosed 
by  the  evidence,  that  Edwards  knew  of  this  sale,  knew 
that  Stanley  assumed  all  liabilities  and  paid  seven  hun- 
dred dollars  excess  for  Jolinson's  half  interest,  is  urged 
by  the  appellants  as  disclosing  Edwards'  want  of  knowl- 
edge tliat  Stanley  &  Co.  were  insolvent  or  in  embar- 
rassed circumstances.  Dissociated  from  later  occur- 
rences and  standing  alone,  such  might  be  the  inference. 
But  when  it  appears  that  Edwards  claims  to  have 
bought  all  the  property  two  days  afterwards  at  f 2,200 
— or  $1,200  less  than  the  estimate  placed  on  it  in  the 
transaction  between  Stanley  and  Johnson — the  infer- 
ence is  reversed.  If  the  assets  as  compared  with  the 
liabilities  were  sufficient  to  justify  the  payment  of 
seven  hundred  dollars  premium  for  Johnson's  half  in- 
terest on  the  6th,  was  it  not  highly  suggestive  to  Ed- 
wards that  something  was  wrong,  when,  two  days  later, 
the  same  property  was  offered  to  him  at  the  reduction 
named?  He  must  have  assumed  either  that  Stanley 
had  agreed  to  pay  more  than  the  property  was  worth, 
in  which  event  the  argument  of  the  appellants  in  this 
aspect  falls  to  the  ground,  or  that  some  exigency  had 
arisen  in  two  days  of  sufficient  importance  to  induce 
Stanley  to  suffer  a  large  loss.  Knowing  that  in  the 
original  trade,  the.  assets  exceeded  the  liabilities  only 
by  some  fourteen  hundred  dollars,  Edwards  agrees  to 
pay  for  the  property  a  sum  which  exceeded  the  liabili- 
ties only  by  two  hundred  dollars.  And  this  sum  was 
to  be  paid  to  the  debtor  in  cash,  (less  five  hundred  dol- 
lars to  be  paid  Smith ) ,  with  no  security  for  other  cred- 
itors or  provision  for  their  payment.  When  in  connec- 
tion with  these  facts,  the  intimate  relations  of  the  par- 
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ties  are  considered,  together  with  the  admission  by  Ed- 
wards (deposed  to  by  Bernard),  that  Stanley  con- 
tinued to  draw  money  out  of  the  business  after  the  sale, 
we  are  of  opinion  the  finding  of  the  court  below  that 
the  pale  was  fraudulent,  should  not  be  disturbed. 

Eliminating  Edwards'  purchase,  it  is  next  insisted, 
that  all  the  property  of  the  defendants  did  not  exceed 
in  value  the  amount  exempt  by  law;  and  the  principle 
is  invoked  that  the  sheriflf  can  not  be  held  liable  for  fail- 
ure to  levy  upon  exempt  property.  This  question  can 
^^t  arise  on  this  record  for  the  reason  that  in  respect 
t^  partnership  property  no  exemption  can  be  claimed 
^  against  partnership  debts.  It  is  expressly  provided 
by  statute  (Code  of  1886,  §2513;  Code  of  1896,  §2039), 
as  follows:  "No  property,  real  or  personal,  held  or 
owned  by  partners  as  partnership  property,  or  pur- 
chased with  partnersTiip  funds  for  partnership  pur- 
poses, shall  be  the  subject  of  homestead  or  other  exemp- 
tion as  against  copartners  or  partnership  creditors." 
As  against  partnership  creditors  Nat.  Stanley  did  not, 
by  vu'tue  of  his  purchase  from  Johnson,  become  the 
sole  owner  of  the  property.  There  was  another  partner 
— Hinkle.  True,  his  interest  is  said  to  have  been  "nom- 
inal;'^ but  this  was  so  only  as  between  the  partners 
themselves.  In  respect  to  creditors,  Hinkle's  liability 
and  his  joint  ownership  of  the  partnership  assets  were 
actual  and  not  nominal. — Schlapback  v.  Long,  90  Ala. 
525.  Nor  would  the  result  be  different  if  Hinkle  had 
joined  Johnson  in  the  sale.  Both  were  insolvent,  and 
the  transaction  would  have  been  fraudulent  as  to  part- 
nership creditors. — Aiken  v,  Steincr  &  Lohmatiy  98  Ala. 
355. 

In  respect  to  the  property  levied  upon,  the  fact  of  the 
levy,  as  we  have  said,  imposed,  prima  facie,  a  liability 
upon  the  sheriflf  to  preserve  and  apply  the  property  to 
the  judgment  when  rendered.  His  discharge  of  the 
levy  upon  the  mere  execution  of  a  claim  bond,  unaccom- 
panied by  affidavit,  did  not,  as  we  have  said,  relieve  him 
from  this  liability.  Assuming  that  Edwards  acquired 
no  title  by  his  purchase,  the  liability  of  the  sheriflf  for 
the  property  levied  on  is  beyond  question. 

But  the  burden  was  upon  the  plaintiffs  to  show  the 
extent  of  their  damage  by  proof  of  the  value  of  the  prop- 


Digitized  by  VjOOQIC 


206  SUPREME  COURT  t^ov.  Term. 

[Smith  v.  Heineman.] 

erty.  There  seems  to  have  been  no  special  effort  to 
prove  the  value  of  the  specific  property — but  one  wit- 
ness (Frank)  testifying  on  the  subject,  and  he  in  a  very 
indefinite  way.  The  plaintiffs  sought  to  prove,  rather, 
the  value  of  all  the  property  upon  which  it  was  insisted 
the  sheriff  should  have  levied,  as  alleged  in  the  second 
count,  and  which,  it  was  claimed,  largely  exceeded  in 
amount  and  value  that  actually  levied  upon.  If  there 
was  property  subject  to  levy  which  the  officer  neglected 
to  seize,  the  burden  was  upon  the  plaintiffs  to  show  it. 
The  presumption  is,  that  sworn  public  officers  have  per- 
formed their  duty,  and  this  presumption  obtains  until 
disproved  by  him  who  asserts  the  contrary.  Nearly  all 
the  evidence  adduced  by  the  plaintiffs  on  this  issue,  re- 
lates to  the  amount  and  value  of  the  property  on  hand 
at  the  date  of  the  sale  from  Johnson  to  Stanley.  The 
highest  estimate  as  of  that  date,  is  Johnson's,  who  fixes 
the  value  of  the  property  in  the  First  avenue  place  at 
twenty-three  hundred  dollars  (stock  $1,400  and  fixtures 
f900),  and  in  the  Twenty-first  street  house  at  thirteen 
hundred  dollars,  (stock  |700  and  fixtures  |600) ;  a  total 
of  thirty-six  hundred  dollars.  Frank  testifies  that  he 
assisted  in  taking  an  inventory  of  the  property,  includ- 
ing fixtures  in  the  First  avenue  store  at  the  time  of 
Johnson's  sale,  and  that  its  value  was  about  twenty- 
three  hundred  dollars.  He  agrees  with  Johnson  that 
the  stock  was  worth  |1,400,  and  the  fixtures  f  900.  The 
estimates  of  Johnson  and  Frank  relate,  it  will  be  seen, 
to  a  date  six  days  before  the  plaintiffs'  attachment  was 
received  by  the  sheriff*,  and  it  is  contended  for  plaintiffs 
that  having  thus  fixed  the  amount  and  value,  the  bur- 
den was  upon  the  defendants  to  account  for  any  diminu- 
tion. If  in  a  proceeeding  against  Stanley  &  Co.,  such 
an  issue  was  involved,  there  would  be  force  in  the  propo- 
sition. In  such  case,  the  presumption  of  a  continuance 
of  the  status,  would  operate  against  parties  having  spe- 
cial means,  not  open  perhaps  to  others,  of  accounting 
for  any  loss  or  diminution.  But  the  principle  can  have 
but  limited,  if  any  application  to  a  suit  like  the  present, 
where  the  duty  of  accounting  attaches  only  as  of  the 
time  when  the  officer  makes  a  levy,  or  should  have  made 
one.  It  was  not  the  duty  of  the  sheriff  to  account  for 
any  discrepancy  between  the  amount  of  property  in  ex- 
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istence  on  the  6th  day  of  January,  and  the  amount  sub- 
ject to  levy  when  the  process  came  into  his  hands.  The 
issue  was,  not  "how  much  Stanley  &  Co.  had  owned  a 
week  prior  to  January  12th,  but  what  property  there 
was,  subject  to  levy,  on  the  day  the  writ  reached  the 
ofiScer.  To  shed  light  on  this  issue,  it  was  doubtless 
Competent  to  prove  the  recent  ownership  by  defendants 
of  more  property  than  was  levied  on ;  but  such  evidence 
created  no  presumption  against  the  officer  which  would 
nhift  the  burden  of  proof.  It  was  merely  evidence  of  a 
fact,  the  probative  force  of  which  was  a  question  for  the 
jury,  or  in  this  case,  for  the  judge,  since  a  jury  was 
waived,  considered  in  connection  with  any  other  evi- 
dence tending  to  corroborate  or  weaken  it. 

The  evidence  of  but  one  witness  (Frank)  tended  to 
show  that  all  the  property  included  in  the  sale  from 
Johnson  to  Stanley,  was  in  the  First  avenue  house  on 
the  day  of  the  levy.  He  made  no  examination,  and  evi- 
dently testified  from  general  appearances.  Opposed,  is 
the  evidence  of  Edwards,  who  says  that  when  he  bought 
(two  days  before  the  levy),  the  property  in  that  store, 
aside  from  the  furniture  and  fixtures,  amounted  to  but 
1400  in  value,  and  the  evidence  of  the  sheriff  and  his 
deputy.  The  sheriff  made  the  levy  in  the  First  avenue 
store,  and  testified  that  the  cash  market  value  of  all  the 
property  he  could  find  there  was  |150  or  |200.  The 
deputy  levied  on  the  Twenty-first  street  property.  It 
was  of  small  value  aside  from  the  furniture  and  fixtures, 
both  together  being  estimated,  according  to  the  evidence 
of  the  shei-ifif  and  his  deputy,  at  between  $275  and  $300. 
On  the  whole  evidence,  we  reach  the  conclusion  that  the 
return  made  by  the  sheriff  on  plaintiffs'  attachment, 
coders  all  the  property  found  in  both  places  of  business, 
with  the  exception  of  the  furniture  and  fixtures  in  each. 

We  reach  the  further  conclusion,  that  the  plaintiffs 
were  not  damaged  by  the  failure  to  levy  on  the  furni- 
ture and  fixtures  in  the  First  avenue  house.  The  evi- 
dence shows  without  conflict  that  after  Edwards'  pur- 
chase he  executed  a  mortgage  to  secure  a  loan  of  $1,000 
made  on  the  faith  of  his  possession  and  ownership  of 
the  property.  The  mortgagee  was  a  purchaser  in  good 
faith,  for  value  without  notice  of  any  infirmity  in  the 
title,  and  entitled  to   protection   as   such. — Thames   r. 
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Rembcrt,  63  Ala.  561.  It  clearly  appears  that  the  prop- 
erty mortgaged  was  not  sufficient  to  secure  the  debt,  so 
that  the  plaintiffs  lost  nothing  by  the  failure  to  levy 
upon  it.  We  have  held,  that  on  such  facts,  the  officer 
is  not  liable. — Abbott  v,  Gillespyy  75  Ala.  180;  Gay  v, 
Buryess,  59  Ala.  575;  Sedgwick  on  Dam.,  §  634. 

As  regards  the  furniture  and  fixtures  in  the  Twenty- 
first  street  house,  the  sheriff  should  have  levied,  unless 
at  the  time  the  plaintiffs'  attachment  was  returned,  the 
property  was  already  under  seizure  by  virtue  of  older 
attachments  sufficient  in  amount  to  absorb  the  proceeds. 
But  if  the  levies  under  the  prior  attachments  had  been 
discharged  prior  to  the  return  of  plaintiffs'  attachment, 
then  the  mere  fact  of  the  existence  of  such  prior  at- 
tachments, or  that  they  had  at  one  time  been  levied,  can- 
not excuse  the  failure  to  levy. — Bell  v.  King,  8  Port.  147. 

We  are  of  opinion  that  the  value  of  fhe  proi)erty  lev- 
ied upon  was  less  than  that  ascertained  by  the  court  be- 
low and  for  which  judgment  was  rendered,  and  that  this 
appears  with  such  certainty  as  to  take  the  case  without 
the  influence  of  Woodrow  v,  Hawving,  105  Ala.  240. 

Many  exceptions  were  reserved  by  the  appellants  to 
the  admission  of  evidence,  but  as  they  are  not  (with  one 
exception)  insisted  upon  in  argument,  we  must  decline 
to  consider  them.  The  single  assignment  argued  re- 
lates to  the  admission  of  evidence  that  Stanley  &  Co. 
had  not,  prior  to  the  sale  by  Johnson,  taken  out  a  license 
as  retailers.  We  can  not  perceive  the  relevancy  of  this 
evidence.  Our  statutes  prohibiting  the  sales  of  liquor 
without  license  have  no  application  to  such  transac- 
tions. 

The  statute  regulating  the  practice  and  procedure 
in  civil  cases  in  the  circuit  court  of  Jefferson, 
authorizes  trials  without  the  intervention  of  a  jury,  and 
when  such  trials  are  had,  authorizes  the  conclusion  and 
judgment  of  the  court  upon  the  evidence  to  be  pre- 
sented to  this  court  for  revision  on  appeal.  And  if  in 
this  respect  this  court  finds  there  is  error,  authorizes 
a  judgment  of  reversal  or  remandment  to  be  rendered, 
or  the  rendition  of  such  judgment  as  the  trial  court 
ought  to  have  rendered. — Pamph.  Acts,  1888-89,  p.  800, 
§  7.  Having  reached  the  conclusion  that  the  plaintiffs 
were  not  entitled  to  recover  so  large  a  sum  as  was 
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adjudged,  to  avoid  protracting  the  litigation,  we  have 
carefully  examined  the  evidence  to  ascertain  for  what 
sum  judgment  should  have  been  rendered,  with  a  view 
to  the  rendition  of  the  proper  judgment  here.  Without 
discussing  the  evidence  in  detail,  and  after  giving  prece- 
dence to  the  attachments  levied  before  the  attachment  of 
the  appellees  was  levied,  and  after  ascertaining  the 
value  of  the  property  on  which  the  levies  were  made,  we 
are  of  opinion,  the  appellees  were  not  entitled  at  the 
time  of  the  trial  to  recover  a  sum  exceeding  four  hundred 
dollars,  and  for  this  sum  with  the  interest  thereon  to 
this  day,  a  judgment  will  be  rendered  against  the  appel- 
lants and  their  sureties  on  the  supersedeas  bond,  to- 
gether with  the  costs  of  suit  in  the  court  below.  The 
appellees  will  pay  two-thirds  of  the  costs  of  appeal,  and 
the  appellants  one-third  thereof. 
Eeversed  and  rendered. 


XJarlaiid  v.  Bostlek,  Acliur., 

and 

Stephens,  Guardian,  t.  Garland. 

Proceedings  to  set  aside  Homestead  Exemptions.  jiJS  ^ 

m~m\ 
1.  DecedenVs  estate;    homestead    exemption    to   widow  and  minor  las  883, 

children;  when  selection  unnecessary. — When  the  area  and  JIS  *SS 

value  of  a  homestead,  which  was  occupied  by  the  decedent  at  fi28  588| 

the  time  of  his  death,  does  not  exceed  the  limit  and  value  jus  8u9l 

allowed  by  law  as  exempt,  and  the  homestead  is  not  a  part  of  '^^  ^^' 

a  larger  tract  of  land,  (Code  of  1886,  §  2543;  Code  of  1896,  § 
2069),  a  selection  of  such  property  by  the  widow  and  minor 
child  or  children,  or  either,  is  unnecessary  to  enforce  the 
right  of  homestead  exemption;  since  in  such  case,  the  law, 
without  the  doing  of  any  act  on  the  part  of  the  widow  or 
minor  child  or  children,  or  either,  intervenes  and  attaches  the 
right  of  homestead  exemption  to  such  property  as  absolutely 
and  unconditionally  as  if  the  particular  property  had  been 
specifically  selected  and  set  apart  as  a  homestead. 

U 
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2.  Same;  homestead  exemption;   not   lost    by    temporary   renting. 

Under  the  act  approved  February  *28»  1889,  (Acts  of  1888-89» 
p.  113;  Code  of  1896,  §  2101).  "for  the  protection  of  widows 
and  minor  children/'  providing  that  when  homestead  exemp- 
tion has  been  allotted  to  the  widow  and  minor  child,  or  chLil- 
dren,  or  either,  they  shall  not  be  held  to  have  abandoned  or 
forfeited  the  same  by  removal  therefrom,  the  fact  that  the 
widow  (no  minor  child  or  children  surviving)  after  the  death, 
of  her  husband,  resided  for  a  few  weeks  on  the  homestead  oc- 
cupied by  him  at  his  death,  and  then  leased  it  during  a  tem- 
porary absence  therefrom,  does  not  constitute  an  abandonment 
of  such  homestead,  nor  does  such  leasing  result  in  a  forfeiture 
by  her  of  the  right  to  have  it  set  apart  to  her  as  her  home- 
stead, exempt  from  administration  and  the  payment  of  debts. 

3.  Same;  when  homestead  exemption  can  not  he  claimed  in  tracks 

of  land  not  contiguous. — ^Where  a  decedent  and  his  wife  occu- 
pied a  house  and  lot  in  a  town,  which  they  owned  Jointly,  aa 
their  homestead,  and  they  also  owned  a  small  house  in  a  dif- 
ferent part  of  the  town,  which  was  rented  to  a  tenant  who 
paid  the  rent  by  doing  the  laundry  for  the  family,  and  also 
owned  an  eighty-acre  farm  in  the  country,  receiving  as  rent 
therefor  a  certain  proportion  of  what  was  raised  on  the  farm, 
which  was  used  towards  the  support  of  the  family,  and  at 
times  wood  was  cut  from  said  farm  and  used  by  the  family, 
the  said  farm  and  rented  house  constitute  no  part  of  the 
homestead;  and,  therefore,  can  not  be  included  in  a  home- 
stead set  apart  to  the  widow,  in  a  proceeding  instituted  for 
that  purpose. 

Appeal  from  the  Probate  Court  of  Jackson. 

Heai'd  before  the  Hon.  William  B.  Bridges. 

This  was  a  proceeding,  instituted  in  the  probate 
court  of  Jackson  county,  by  Mrs.  Sallie  Garland,  to 
have  set  apart  to  her  a  homestead  in  the  estate  of  her 
deceased  husband,  John  C.  Garland. 

The  facts  in  this  case  are  in  substance  as  follows: 
John  C  Garland  died  intestate  in  Jackson  county,  in 
August,  1896,  leaving  Sallie  Garland,  the  appellant,  sur- 
viving him  as  his  widow.  He  had  no  lineal  descend- 
ants, and  his  brothers  and  sisters  and  their  descendants 
were  his  heirs-at-law.  At  the  time  of  his  death  and  for 
several  years  prior  thereto,  he  lived  in  Scottsboro  and 
occupied  as  his  liomestead  a  house  and  lot  in  said  town, 
which  was  oA\ned  by  him  and  his  wife  jointly.  They 
also  owned  another  house  and  lot  jointly,  situated  in 
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the  same  town  about  one-fourth  of  a  mile  from  the 
homestead,  and  a  tract  of  land  containing  eighty  acres, 
situated  in  the  county,  about  one  and  a  half  miles  from 
town. 

The  evidence  for  the  plaintiflf  tended  to  show  that  the 
decedent,  for  several  years  before  his  death,  rented  out 
the  80  acre  farm ;  while  the  evidence  for  the  defendant 
was  to  the  effect  that  he  rented  said  farm  not  for  money, 
but  for  a  certain  proportion  of  what  was  raised  on  the 
place,  and  that  whatever  was  paid  him  he  used  towards 
the  support  of  his  family;  and  that  at  times,  while  the 
said  place  was  rented,  wood  was  cut  from  the  place  and 
hauled  to  his  house  in  town  occupied  as  a  homestead. 
The  decedent  rented  the  house  and  lot  in  tow^n  not  occu- 
pied as  a  homestead,usually  to  a  tenant  who  washed  and 
ironed  for  him,  and  the  washing  and  ironing  was  about 
all  he  received  for  the  use  of  said  house  and  lot.  After 
his  death  his  widow  continued  to  occupy  the  homestead 
for  five  or  six  weeks.  •  She  then  went  to  stay  for  awhile 
with  her  niece  who  lived  in  said  town.  During  this  ab- 
sence some  of  her  household  goods  remained  in  the 
house  and  some  of  them  she  took  to  the  home  of  her 
niece.  In  January,  1897,  said  widow  rented  said  home- 
stead premises  to  J.  H.  Young  until  October,  1897,  and 
from  the  date  of  said  renting  to  the  hearing  of  this  case, 
said  Young  occupied  said  homestead,  and  had  the  ex- 
clusive use  and  control  of  the  same. 

On  April  20,  1897,  an  order  was  made  appointing  B. 
D.  Gross  administrator  of  the  estate  of  John  C.  Gar- 
land; and  in  said  order  it  was  decreed  that  a  commis- 
sion issue  to  certain  named  appraisers,  authorizing  and 
requiring  them  to  set  apart  to  Sallie  Garland,  the  widow 
of  the  deceased,  the  exemption  allowed  by  law  to  widow 
and  minor  children.  This  commission  to  said  apprais- 
ers w^s  regularly  issued  and  they  made  their  report, 
in  which  they  allotted  and  set  apart  to  the  widow  the 
house  and  lot  in  Scottsboro,  which  was  occupied  by  the 
decedent  at  the  time  of  his  death,  and  also  the  farm  in 
the  country,  as  a  homestead.  Said  house  and  lot  and 
farm  were  of  an  aggregate  value  of  less  than  two  thous- 
and dollars. 
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On  the  final  report  of  said  commissioners,  the  admin- 
istrator and  the  (jiiardian  ad  litems  who  had  been  ap- 
pointed for  the  minor  heirs,  filed  exceptions  thereto; 
the  grcmnds  of  the  exception  being  that  the  80  acre 
farm  in  the  country  was  not  a  part  of  the  homesteaJ, 
and  that  if  the  widow  had  been  entitled  to  the  home- 
stead exemption  she  was  not  then  entitled  thereto  by 
reason  of  her  abandonment;  the  said  house  and  lot  in 
the  town  of  Scottsboro  being  at  that  time  occupied  by 
tenants.  The  court  set  aside  the  report  of  the  commis- 
sioners as  to  the  80  acre  farm  in  the  country,  and  ren- 
dered a  decree  confirming  the  report  as  to  the  house  and 
lot  in  the  town  of  Scottsboro,  alloting  and  setting  apart 
that  house  and  lot  to  the  widow  as  exempt.  The  other 
house  and  lot,  which  was  rented  to  the  washerwoman  of 
the  widow  was  never  allotted  as  a  part  of  the  home- 
stead. From  this  decree  the  widow  appeals,  and  as- 
signs as  error  the  setting  aside  by  the  court  of  the  re- 
port of  the  commissioners  as  to  the  80  acre  farm.  The 
guardian  ad  litem  of  the  minor  heirs  took  a  cross  ap- 
peal from  the  judgment  confirming  the  report  as  to  the 
house  and  lot,  and  assigned  the  rendition  thereof  as 
error. 

After  the  cause  was  on  appeal  in  this  court,  the  resig- 
nation of  B.  1).  (xross,  as  administrator  of  the  estate  of 
John  C.  G;\rland,  deceased,  was  suggested,  and  by  con- 
sent, toe  cause  was  revived  in  the  name  of  F.  J.  Bostick, 
as  administrator  dc  bonis  non. 

J.  E.  Brown,  for  petitioner. — The  facts  of  this  case 
bring  it  directly  within  the  principle  declared  in  the 
ci^j  if  Dicus  i\  Hall,  83  Ala.  151);  Hod(/cs  v,  Winsft)n^ 
95  Ala.  514. 

The  leasing  of  the  premises  was  not  an  abandonment 
or  a  forfeiture  of  the  right  of  homestead. — Acts  of 
1888-89,  p.  113;  MrVonnanqhii  i\  Baxter,  55  Ala.  37ft; 
Barber  r.  Williams,  74  Ala!  331;  CahUcell  r.  PoUak,  91 
Ala.  357. 

Tally  &  Proctok,  contra, — The  homestead  occupied 
by  the  decedent  at  the  time  of  his  death  is  the  one  to 
which  the  widow  is  entitled,  and  the  one  to  be  allotted. 
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Code,  1886,  §2550.  The  theory  upon  which  two  tracts  of 
land  in  the  country,,  occupied  and  used  as  one  tract  of 
land,  can  be  claimed  as  a  homestead,  cannot  apply  to  a 
f  homestead  in  town  and  a  farm  in  the  country. — Dions  v. 

HalL  83  Ala.  159;  Hodges  v,  Winston,  95  Ala.  514;  Jaff- 
mj  V.  McGough,  88  Ala.  648. 

The  homestead  which  the  widow  is  entitled  to  claim 
and  have  alotted  to  her  is  the  **homestead  of  any  resi- 
dent of  this  State  ♦  ♦  ♦  with  the  improvements 
and  appurtenances,"  and  there  is  a  clear  distinction  be- 
tween urban  homesteads  and  rural  homesteads,  and  the 
court  cannot  extend  the  right  and  combine  the  two  in 
one,  without  going  beyond  reasonable  limits,  and  with- 
out violating  the  spirit  and  purpose  of  the  law,  and  the 
former  express  intent  of  the  legislature. — Turner  v.  Tur- 
ner, 107  Ala.  465. 

On  the  cross-appeal,  the  question  presented  is  that 
the  widow  forfeited  her  right  to  the  homestead  when 
she  leased  it.     The  widow's  right  is  that  of  occupancy. 
She  has  no  right  which  she  can  convey   or   lease,   and 
!  when  she  conveys  or  leases  the  homestead  she  abandons 

it  and  her  right  is  lost.  It  is  conceded  she  does  not  for- 
feit her  right  by  a  mere  temporary  absence  from  it,  but 
when  she  leases  it  so  that  her  right  to  occupancy  is  cut 
off,  whether  for  a  short  or  long  period  is  immaterial,  she 
abandons  its  use  and  the  right  of  the  heirs  is  not  cut  off. 
Barber  r.  Williams^  74  Ala.  331;  Xorton  v.  Xorto}i, 
94  .AJa.  481;  Banks  r,  Speers,  97  Ala.  560;  Miller  i\ 
ilarr,  55  Ala.  322. 

The  act  of  February  28th,  1889,  cannot  have  any  in- 
fluence upon  this  case  because  the  homestead  had  not 
been  allotted  at  the  time  ]Mrs.  Garland  leased  same  to 
J.  H.  Young. 

HARALSOX,  J. — It  is  claimed  by  the  guardian  ad 
litem  of  the  infant  defendant,  that  the  widow,  ^Irs.  Gar- 
land, forfeited  her  right  to  the  homestead,  when,  sliort- 
I  ly  after  tlie  death  of  lier  husband,  she  moved  from  and 

leased  it  temporarily  to  another.  This  contention  has 
no  foundation,  unless  it  could  be  justified  under  that 
chapter  of  the  Code  of  1886,  which  begins  with  section 
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2507.  But  that  chapter  relates  exclusively  to  "exemp- 
tions from  levy  and  sale  under  process." 

In  the  case  before  us,  the  husband  owned  and  resided 
on  the  town  homestead  in  question,  which  was  less  in 
value  than  f 2,000,  and  died  leaving  his  widow  in  pos- 
session thereof.  Such  a  case  is  governed,  not  by  the 
chapter  of  the  Code  above  referred  to,  but  by  the  suc- 
ceeding chapter,  tivOy  whicli  relates  to  "homestead  ex- 
emption in  favor  of  widow  and  minor  children."  Sec- 
tion 2543  of  this  last  named  chapter,  provides  for  a 
homestead  "in  favor  of  such  widow  and  minor  child  or 
children,  or  either,  in  any  event,  during  the  life  of  the 
widow,  and  the  minority  of  the  child  or  children,  which- 
ever may  last  terminate,"  and  provides  further  that 
"the  rents  and  profits  of  such  homestead,  if  there  be  a 
widow  and  no  minor  child,  shall  enure  to  her  benefit 
during  her  life;  or  if  there  be  a  minor  child  or  children, 
and  no  widow,  then  to  the  benefit  of  such  child  or  child- 
ren during  minority,"  etc. 

In  this  latter  class  of  exemptions  it  is  well  under- 
stood that  in  cases  where  the  value  of  the  personal 
property  of  a  decedent,  and  the  area  and  value  of  the 
homestead  do  not  exceeed  in  value  that  allowed  by  law 
to  the  widow  and  minor  children,  there  is  no  necessity 
for  the  widow  or  minors  to  lay  claim  thereto  by  having 
it  set  aside  to  her  or  tliem.  The  law  interferes  and  at- 
taches to  such  property  as  absolutely  as  if  the  particu- 
lar property  had  been  selected,  set  apart  and  ex- 
empted; and  tliis  would  be  the  case  whether  there  had 
been  administration  on  the  estate  of  the  husband  or 
father  or  not. — Jackson  v,  WihoUj  117  Ala.  432. 

Moreover,  the  legislature  by  an  act  approved  Feb- 
ruary 28th,  1889,  (Acts  1888-89,  p.  113),  "For  the  pro- 
tection of  widows  and  minor  children,"  provided  in  sub- 
stance, that  when  homestead  exemption  has  been  allot- 
ted to  the  widow  and  minor  child  or  children,  or  either, 
they  shall  not  be  held  to  have  abandoned  or  forfeited 
the  same  by  removal  therefrom. — Code,  1896,  §  2101. 

We  discover  no  error  in  the  ruling  of  the  court,  setting 
aside  and  declaring  the  exemption  in  favor  of  the  widow, 
to  the  house  and  lot  in  the  town  of  Scottsboro  where 
the  husband  resided  at  the  time  of  his  death,  and  that 
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the  same  had  not  been  forfeited  because  the  widow  had 
rented  and  temporarily  moved  from  it. 

It  is  unnecessary  to  discuss  the  facts  of  the  case,  re- 
lied on  by  appellant,  to  show  that  the  court  erred  in 
setting  aside  the  report  of  the  commissioners  in  allow- 
ing the  widow  as  part  of  the  homestead  the  80  acre  farm 
in  the  country ;  and  in  not  allowing  the  small  tenement 
house  in  the  town,  as  a  part  of  the  homestead  exemp- 
j  tion.    Neither,  under  the  facts  disclosed,  had  any  con- 

nection with  the  town  homestead,  in  such  sense  as  to 
make  it  a  part  thereof.  The  discussion  of  analogous 
facts  and  the  decisions  of  this  court  in  analogous  cases, 
render  it  unnecessary  to  repeat  the  argument  here. — 
Dicu8  V.  Hally  83  Ala.  159;  Jaffre^  v.  McGoughy  88  Ala. 
648;  Hodges  v.  Winston,  95  Ala.  514. 

The  decree  of  the  Probate  Court  is  affirmed  in  the 
main  case,  and  on  the  cross-appeal  by  the  guardian  ad 
litem. 

Affirmed. 


HowiHoii  V.  Oakley,  et  al.  %m^ 


-iction  hy  Heirs  of  Decedent  to  recover  Damages  result- 
^^^9  from  the  Failure  of  Purchaser  to  comply  with  the 
'^cnns  of 'Sale. 

•  ^^^e  of  decedent's  lands ;  sales  hy  personal  representative  un- 
^er  decree  of  probate  court  judicial. — Under  the  statutes 
authorizing  the  sales  of  lands  of  a  decedent  by  the  executor 
or  administrator  of  his  estate,  under  a  decree  of  the  probate 
court,  (Code  of  1896,  §§173-176),  such  sales  are  essentially 
and  strictly  judicial  sales,  in  which  the  court  is  the  real  ven- 

1  dor  and  the  executor  or  administrator  is  the  mere  agent  of 

!  the  court,  through  whom  the  negotiations  are  conducted. 

.  2.  Same;  duty  of  probate  court  when  sale  is  vacated. — If,  for  any 

of  the  causes  enumerated  in  the  statute,  a  sale  of  the  lands  of 
a  decedent,  ordered  by  decree  of  the  probate  court,    is  subse- 

J  quently  vacated,  it  is  the  duty  of  the  court,  under  the  statute. 
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(Code  of  1896.  §  176).  to  order  a  re-sale  of  the  lands,  which 
must  be  advertised  and  conducted,  in  all  respects,  as  the  first 
sale,  but  need  not  necessarily,  be  on  the  same  terms. 

3.  Same;    measure   of   damages   for   failure    to    comply   with    the 

terms  of  sale. — When  the  successful  bidder  at  the  sale  of  a 
decedent's  lands  under  the  probate  decree  fails  to  complete  the 
purchase  by  complying  with  the  terms  thereof,  the  land  may 
be  re-sold  at  his  risk;  and  if  a  less  price  be  brought  at  the 
second  sale,  the  first  purchaser  becomes  liable  to  the  person 
injured  by  his  default,  for  the  difference  between  the  amount 
paid  at  the  first  sale,  and  the  price  brought  at  the  second,  to- 
gether with  the  expenses  of  the  second  sale. 

4.  Same;    implied    condition    in    contract    of  purchase. — In    every 

judicial  sale,  there  is  a  condition  implied  by  law,  which  does 
not  depend  on  any  expression  of  the  condition  in  the  order  of 
sale,  or  in  the  terms  announced  at  the  time  of  the  sale,  that  if 
the  purchaser  fails  to  comply  with  the  terms  of  the  purchase, 
if  accepted  by  the  court,  the  land  may  be  re-sold  at  his  risk, 
and  he  will  pay  the  deficiency  arising  on  the  second  sale,  to- 
gether with  the  expenses  thereof. 

5.  Same;  upon  a  re-sale  the  difference  in  the  amount  of  the  sales, 

together  with  the  cost  is  stipulated  damages. — Where  the  pur- 
chaser, at  the  sale  of  a  decedent's  lands  under  an  order  of  the 
probate  court,  fails  to  complete  the  purchase  by  complying 
with  the  terms  thereof,  and  there  is  a  re-sale,  the  difference 
between  the  amount  paid  at  the  first  sale  and  the  price 
brought  at  the  second,  together  with  the  costs  of  the  second 
sale,  is  in  the  nature  of  damages  stipulated  by  the  parties, 
and  recoverable  as  such;  and  if,  for  any  cause,  such  stipulated 
damages,  which  are  the  measure  of  recovery  for  failure  to 
complete  the  sale,  are  not  recoverable,  there  can  be  no  recov- 
ery at  all,  not  even  of  nominal  damages. 

6.  Same;  when  there  is  no  re-sale;  measure  of  damages. — In  such 

case,  if,  after  the  failure  of  the  purchaser  to  complete  his  sale 
by  complying  with  Its  terms,  there  is  no  re-sale  of  the  prop- 
erty, the  implied  agreement  as  to  the  measure  of  damages  is 
no  longer  binding  on  the  parties;  and  in  that  event  there  can 
be  a  recovery  of  the  actual  damages  sustained,  the  measure  of 
which  damages  is  the  difference  between  the  amount  bid  and 
agreed  to  be  paid  and  the  market  value  of  the  land  at  the 
time  of  the  breach,  sold  on  the  same  terms. 

7.  Same:     recovery    of    liquidated    damages;    sufficiency    of    com- 

plaint.— The  liquidated  damages  recoverable  from  a  purchaser 
at  a  sale  of  decedent's  lands  under  an  order  of  the  probate 
court,  who  fails  to  complete  said  sale  by  complying  with  the 
terms  thereof,  being  composed    of  two  separate  and    distinct 
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items,  (1)  the  difference  between  the  amount  paid  at  the  first 
sale  and  that  brought  at  the  second,  and  (2),  the  necessary  ex- 
penses Incurred  by  reason  of  the  second  sale,  in  an  action 
against  such  purchaser  for  the  breach  of  his  contract,  a  com- 
plaint claiming  both  items  as  damages  is  not  demurrable  be- 
cause it  fails  to  show  that  the  plaintiff  Is  entitled  to  recover 
only  one  of  the  items,  if  it  contains  sufficient  allegations  to 
justify  a  recovery  of  the  other. 

8.  Same;    to    fix    liability,    the    re-sale    must    be    upon    the    same 

terms  and  without  unreasonable  delay. — In  order  that  a  pur- 
chaser of  a  decedent's  lands  at  a  sale  under  a  decree  of  the 
probate  court  shall  be  held  liable  for  loss  occasioned  by  a  re- 
sale, made  necessary  by  his  default  in  complying  with  the 
terms  of  the  first  sale,  the  second  sale  must  be  upon  the  same 
or  equally  beneficial  terms  as  the  first,  and  after  no  unreason- 
able delay,  or  at  least  there  must  be  no  injury  caused  thereby 
to  the  first  purchaser;  and  if  this  condition  as  to  the  second 
sale  is  not  observed,  the  liability  of  the  first  purchaser  is  con- 
fined to  the  necessary  expenses  incurred  by  reason  of  the  sec- 
ond sale.  And  this  rule  is  not  affected  or  changed  by  the  fact 
that  the  defaulting  purchaser  also  becomes  the  purchaser  at 
the  second  sale. 

9.  Same;    security    for    purchase    money    provided     by     statute; 

neither  court  nor  personal  representative  has  power  to  de- 
mand different  security. — When  the  lands  of  a  decedent  are 
sold  on  credit  by  a  decree  of  the  probate  court,  the  manner  in 
which  the  payment  of  the  purchase  money  must  be  secured  is 
not  left  to  the  court  nor  to  the  executor  or  administrator  to 
determine,  but  is  prescribed  by  statute,  which  provides  that 
"the  executor  or  administrator  must  secure  the  purchase 
money  by  taking  the  notes  or  bonds  of  the  purchaser  with  at 
least  two  sufficient  sureties,"  (Code  of  1896,  §171),  and 
neither  the  court  nor  the  executor  or.  administrator  has  power 
to  authorize  or  demand  security  of  a  different  character;  and 
upon  the  tender  by  the  purchaser  of  his  notes  or  bonds  with 
two  sufficient  sureties,  he  is  entitled  to  demand  that  the  sale  be 
confirmed. 

10.  Some;  same;   when  security  insufficient,   purchaser  should   be 

notified  thereof,  before  sale  vacated. — Where  the  lands  of  a 
decedent  are  sold  on  credit  by  decree  of  the  probate  court,  the 
purchaser  at  said  sale  is  not  in  default,  so  as  to  become  re- 
sponsible for  a  loss  occasioned  by  a  re-sale  merely  because, 
when  the  sale  is  reported  to  the  court,  it  ascertains  from  the 
evidence  presented  that  the  sureties  on  the  notes  are  insuffi- 
cient; but  the  condition  precedent  to  the  first  purchaser's  lia- 
bility for  failure  to  complete  the  purchase  is  that  he  should 
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be  notified  of  such  finding  by  the  court,  and  be  given  an  oi>- 
portunity  to  furnish  sureties  satisfactory  to  the  court,  and 
without  a  compliance  with  this  condition,  the  court  is  not 
justified,  under  the  statute,  (Code  of  1896,  §  175),  in  vacating 
the  first  sale  and  ordering  a  re-sale  at  the  risk  of  the  first  pur- 
chaser. 

11.  Same;    same;    same;    sufficiency  of  demurrer. — In  an   action 

against  a  purchaser  at  the  sale  of  lands  of  a  decedent  on 
credit,  under  a  decree  of  the  probate  court,  for  failure  to  com- 
plete the  purchase,  a  complaint  for  the  recovery  of  the  loss 
occasioned  by  a  second  sale,  which  fails  to  aver  that  the  de- 
fendant was  given  notice  that  his  sureties  were  founa  by  the 
court  to  be  insulficient,  and  that  he  had  notice  of  such  insuffi- 
ciency and  an  opportunity  to  furnish  satisfactory  sureties,  or 
which  fails  to  aver  facts  from  which  the  fact  of  such  notice 
and  opportunity  follows  as  a  necessary  inference,  is  insuffi- 
cient and  bad  on  demurrer,  when  it  appears  from  the  other 
averments  therein  that  the  sale  was  on  credit. 

12.  Same;  in  action  for  failure  to    complete   purchase,    complaint 

should  aver  acceptance  and  approval  hy  the  court. — Since  the 
administrator's  sale  of  lands  of  a  decedent  under  an  order  of 
the  probate  court  is  judicial  in  its  nature  and  subject  to  con- 
firmation by  the  court,  a  complaint  in  an  action  for  the  re- 
covery of  loss  sustained  by  failure  of  the  purchaser  to  com- 
plete the  purchase  by  complying  with  the  terms  thereof,  wnich 
aoes  not  aver  that  the  bid  of  the  defendant  was  accepted  and 
approved  by  the  court,  or  that  there  was  any  re-sale  of  the 
land,  and  there  are  averred  in  said  complaint  no  facts  from 
which  the  fact  of  such  acceptance  and  approval  is  a  necessary 
inference,  is  insufficient  and  bad  on  demurrer. 

13.  Same;   action  for  failure  to  complete  purchase;  sufficient  aver- 

ment in  complaint. — In  an  action  for  the  recovery  of  loss  sus- 
tained by  the  re-sale  of  land  of  a  deceased,  which  was  pur- 
chased by  the  defendant  at  a  sale  on  credit  under  a  decree  of 
the  probate  court,  which  re-sale  was  occasioned  by  the  failure 
of  the  purchaser  to  complete  the  purchase  by  complying  with 
the  terms  of  the  sale,  the  averment  of  the  complaint  that  the 
probate  court  ordered  a  re-sale  "on  account  of  his  (defend- 
ant's) failure  to  give  notice  with  approved  security,"  and  that 
the  lands  were,  therefore,  sold  in  obedience  to  said  order,  is 
not  demurrable,  since  said  averment  is  sufficient  to  show 
that  the  defendant's  bid  was  accepted  by  the  court,  and  the 
re-sale  was  ordered  solely  because  of  his  failure  to  furnish  the 
required  security. 

14.  Sayne:  same;  same. — ^In  such  a  complaint,  it  is  not  necessary 

to  aver  that  there  was  a  re-sale;  for  if  there  was  no  re-sale  of 
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the  lands,  the  plaintiff  would  be  entitled  to  recover  uctual 
damages  sustained,  the  measure  of  which  damages  would  be 
the  difference  between  the  amount  bid  for  the  land,  as  ac- 
cepted by  the  court,  and  its  market  value  at  the  time  of  the 
breach,  on  the  same  terms. 

15.  Same;  same;  fact  of  re-sale  not  being  on  the  same  terms  or 

caxising  the  injury  to  the  defendant,  no  ground  for  demurrer, 
hut  mu^t  be  pleaded. — In  an  action  for  damages  caused  by  the 
failure  of  a  purchaser  of  decedent's  lands,  at  a  sale  under  an 
order  of  the  probate  court,  to  complete  the  purchase  by  com- 
plying with  the  terms  of  the  sale,  where  it  does  not  affirma- 
tively appear  from  the  complaint  that  a  re-sale  of  the  prop- 
erty was  on  the  same  or  equally  as  beneficial  terms  as  the 
first,  or  was  not  had  until  after  an  unreasonable  delay,  caus- 
ing injury  to  the  defendant,  injury  caused  by  the  change  of 
terms  or  unreasonable  delay  is  a  matter  of  defense,  and  should 
De  set  up  by  special  plea. 

16.  Same;  same;  when  averment  of  complaint   shows    the   defend- 

ant estopped  to  set  up  unreasonable  delay. — In  an  action  for 
damages  caused  by  the  failure  of  the  purchaser  of  lands  of  a 
decedent,  sold  under  a  decree  of  the  probate  court,  to  complete 
the  purchase  by  complying  with  the  terms  thereof,  the  aver- 
ment in  the  complaint  that  the  said  lands  were  not  re-sold  un- 
til nearly  three  years  after  the  first  sale  by  and  with  the  con- 
sent of  the  defendant,  is  sufficient  to  show  that  the  defendant 
consented  to  the  delay,  and  that  he  thereby  estopped  himself 
from  setting  up  the  delay  as  a  defense. 
n.—Same;  same;  pleading  and  proof. — When  a  complaint  shows 
that  one  of  two  or  more  elements  of  damages  claimed  is  not 
recoverable,  or  fails  to  aver  facts  to  show  that  such  element  is 
recoverable,  such  defect  should  be  taken  advantage  of  by  mo- 
tion to  strike,  or  by  objection  to  the  evidence  by  which  it  is 
sought  to  prove  such  damages,  or  by  requests  for  appropriate 
instructions  to  the  jury  and  not  by  demurrer. 

18.  Same;  same;  fraud  in  sale  is  matter  of  defense  to  be   set   up 

by  plea. — In  an  action  to  recover  the  loss  occasioned  by  re- 
sale of  lands  of  a  decedent's  estate,  which  was  caused  by  the 
failure  of  the  purchaser  to  complete  the  purchase  by  comply- 
ing with  the  terms  of  the  first  sale,  it  is  not  necessary  to 
allege  in  the  complaint  that  the  first  sale  was  fairly  con- 
ducted; since  fraud,  collusion  or  unfairness  of  any  kind  in 
the  conduct  of  such  sale,  is  a  matter  of  defense  to  be  specially 
pleaded. 

19.  Same;    same;    action    properly    brought    in  the  name  of  the 

heirs. — An  action  for  damages  for  the  failure  of  a  purchaser 
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of  a  decedent's  lands,  sold  under  a  decree  of  tlie  probate  court 
for  partition  among  heirs,  to  complete  the  sale,  may  be  prop- 
erly brought  in  the  name  of  the  heirs;  the  legal  title  to  the 
lands  being  in  such  heirs  and  they  being  entitled  to  the  pro- 
ceeds of  the  sale  thereof,  and  likewise  to  anything  recovered 
for  the  breach  of  the  contract. 

20.  Same;  same;  sufficient  description  of  parties  plaintiff, — In  an 

action  for  damages  for  the  failure  of  a  purchaser  to  complete 
the  purchase  of  lands  sold  by  an  administrator  for  partition 
among  heirs  under  an  order  of  the  probate  court,  a  complaint 
alleging  that  the  plaintiffs  are  "the  heirs  at  law  of  ♦  ♦  • 
(saidj  deceased."  is  sufficient  on  demurrer  to  show  that 
the  plaintiffs  are  the  only  heirs  of  said  decedent. 

21.  Pleading  and  practice;  joinder  of  counts. — Counts    on    a    pro- 

missory note,  the  common  count  and  special  counts  declaring 
on  a  contract  of  purchase  and  claiming  damages  for  the 
breach  thereof,  are  all  in  assumpsit;  and,  therefore,  can  all  be 
properly  joined  in  the  same  complaint. 

22.  Same;    xchen    demurrer  to  two  or  more  counts  properly  over- 

ruled.— When  a  demurrer  is  interposed  to  two  or  more  counts 
of  a  complaint  jointly,  and  only  one  of  such  counts  is  subject 
to  the  defect  urged,  the  demurrer  is  properly  overruled. 

Appeal  from  the  Circuit  Court  of  Bibb. 
Tried  before  the  Hon.  John  ilooKE. 

Tliis  action  was  broujrht  by  the  appellees  against  the 
appellant.  The  complaint  as  originally  filed  contained 
seven  counts,  which  were  as  follows:  ''First,  The 
plaintiff  claims  of  the  defendant  the  sum  of  eight  thou- 
sand, nine  hundred  and  twenty-five  (|8,925)  dollars, 
due  by  promissory  note  made  by  him  on,  to-wit,  the  31st 
day  of  January,  1887,  and  payable  twelve  months  after 
the  date  of  same,  with  interest  thereon. 

''Scco7i(L  The  plaintiffs  further  claim  of  the  defend- 
ant the  sum  of  ei^lit  tliousand,  nine  hundred  and 
twenty-five  (i?8,925)  dollars,  due  by  promissory  note 
made  by  him  on,  to-wit,  the  31st  day  of  January,  1887, 
due  two  years  after  the  date  of  the  making  thereof,  with 
the  interest  thereon. 

''Third.  The  plaintiffs  further  claim  of  the  defendant 
the  sum  of  seventeen  tliousand,  eight  hundred  and 
fifty  (f  17,850)  dollars  as  damages  with  the  interest 
thereon,  from  the  31st  day  of  January,    1887,    for   the 
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breach  of  the  following  described  contract,  to-wit: 
Plaintiffs  aver  that  they  are  the  heirs  at  law  of  William 
Oakley,  deceased,  who  died,  intestate,  in  the  year  1883. 
That  said  William  Oakley  was  at  the  time  of  his  death 
a  resident  citizen  of  Bibb  county,  Alabama,  and  that 
during  his  life  he  was  seized  and  possessed  of  a  large 
estate  of  lands  situated  in  said  State  and  county.  That 
on  or  about  the  10th  day  of  July,  1883,  N.  P.  Oakley  and 
Fielding  Oakley  were  duly  appointed  administrators  of 
the  estate  of  said  William  Oakley,  deceased,  by  the  pro- 
bate court  of  said  State  and  county,  and  that  they  im- 
mediately qualified  as  such  administrators.  That  said 
administrators,  on  the  1st  or.  2d  day  of  July,  1884,  filed 
their  i>etitions  in  said  court,  praying  that  the  lands  be- 
longing to  said  estate  be  sold  by  said  court  for  the  pur- 
pose of  division  among  the  heirs  of  said  estate.  That  on 
the  hearing  of  said  petition  by  said  court  the  said  lands 
of  said  estate  were  decreed  to  be  sold  at  public  outcry 
to  the  highest  bidder,  in  accordance  with  the  prayer  of 
said  petitions,  for  the  purpose  of  division  among  the 
heirs  of  said  estate,  and  that  the  said  lands  should  be 
sold ona credit  of  one  and  two  years,  one-half  of  the  pur- 
chase price  to  be  i)aid  in  one  year,  and  the  other  half  in 
two  years  from  the  date  of  the  sale,  and  each  payment 
be  secured  by  note  with  approved  security.  That  due  and 
legal  notice  of  said  sale  was  given  as  required  by  law, 
that  in  pursuance  of  said  decree  and  notice,  and  by  the 
authority  of  said  court  in  them  vested  for  said  purpose, 
they  did  expose  for  sale,  as  aforesaid,  said  lands,  that 
at  said  sale  the  defendant  A.  P.  llowison,  did  become 
the  highest  bidder  for  a  portion  of  said  lands,  to-wit: 
two  thousand  and  forty  (2,040)  acres  at  the  price  of 
eight  dollars  and  seventy-five  (|8.T5)  cents  per  acre, 
amounting  in  all  to  seventeen  thousand,  eight  hundred 
and  fifty  (f  17,850)  dollars.  That  the  terms  of  said  sale 
were  as  aforesaid,  one-half  payable  in  one  year  and  the 
other  half  in  two  years  from  the  date  of  the  sale,  which 
sums  were  to  be  secured  by  the  note  of  the  purchaser 
with  approved  security,  that  the  defendant  well  knew 
the  terms  of  said  sale  at  the  time  he  bid  off  said  lands. 
That  said  defendant  did  and  does  now  fail  and  refuse 
to  comply  with  the  terms  of  his  said  purchase,  that  is, 
to  give  notes   for   the  purchase   price,   with   approved 
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security,  in  accordance  with  the  orders  of  said  court  and 
terms  of  said  sale  and  as  he  had  promised  to  do,  but  has 
wholly  failed  so  to  do,  to  the  damage  of  the  plaintiffs  in 
the  sum  of  seventeen  thousand,  eight  hundred  and  fifty 
(f  17,850)  dollars,  with  interest  thereon  from  fhe  31st 
day  of  January,  1887,  the  date  of  said  sale,  for  which 
they  sue. 

''Fourth.  The  plaintiffs  claim  of  the  defendant  the 
sum  of  seven  thousand,  four  hundred  and  thirty-six 
(17,436)  dollars,  with  interest  thereon  from  the  31st 
day  of  January,  1887,  as  damages,  by  reason  of  the 
breach  by  him  of  the  following  contract,  to-wit:"  (liere 
follows  substantially  the  same  allegations  as  con- 
tained in  the  third  count  as  to  the  plaintiffs  being  the 
heirs  at  law  of  William  Oakley,  and  as  to  the  sale  of 
the  land  under  the  probate  court  proceedings,  and  of 
the  purchase  thereof  by  A.  P.  Howison,  the  defendant. ) 
This  count  then  avers  as  follows :  "That  the  said  defend- 
ant did  then  and  does  till  yet  refuse  and  fail  to  perform 
his  part  of  said  contract  of  purchase,  in  this,  that  he  has 
always  and  does  now  refuse  and  fail  to  execute  or  give 
the  notes,  with  approved  security,  for  the  amount  of  his 
bid  and  according  to  his  promise  so  to  do,  and  according 
to  the  terms  of  said  sale  and  the  orders  and  decrees  of 
the  said  court,  all  of  which  he  well  knew  at  the  time  he 
bid  off  and  became  the  purchaser  of  said  lands  as  afore- 
said. That  the  said  administrators,  as  required  by  law, 
reported  back  to  the  court  the  proceedings  of  said  sale, 
as  aforesaid,  and  the  defendant's  failure  to  give  the 
notes,  with  approved  security,  or  the  purchase  price,  ac- 
cording to  the  contract  of  sale  and  the  previous  orders 
and  decrees  of  the  court.  That  on  the  hearing  of  said 
report  by  the  court  it  was  ordered  by  the  court  that  said 
lands  be  resold,  on  account  of  his  failure  to  give  notes, 
with  approved  security,  as  ordered  by  the  court,  and 
as  he  had  promised  to  do,  as  aforesaid.  That  said  lands 
were  again  oltered  for  sale  by  said  administrators,  by 
virtue  and  under  the  orders  and  decrees  of  the  court  for 
the  purpose  aforesaid,  that  due  and  legal  notice  of  said 
sale  was  again  given  as  required  by  law  for  Slich  pur- 
poses. That  the  defendant  had  notice  of  all  such  orders, 
decret^s  and  notices,  and  at  the  next  sale  of  said  lands, 
as  aforesaid,  to-wit,  On  the  4th  day  of  November,  1889, 
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the  said  defendant  again  became  the  best  and  last  bid- 
der of  said  lands,  and  which  were  knocked  off  to  him 
as  the  purchaser  at  much  less  price  than  before,  to-wit, 
at  the  price  of  five  dollars  and  thirty-five  cents  (f5.35) 
per  acre,  amounting  in  all  to  ten  thousand,  nine  hun- 
dredandfourteen(f  10,914)  dollars,  being  six  thousand, 
nine  hundred  and  thirty-six  dollars  (f  6,936)  less  than 
his  bid  at  the  first  sale.  The  defendant,  "having  com- 
plied with  the  terms  of  the  last  sale,  the  same  was  re- 
ported back  to  the  court,  as  aforesaid,  and  a  deed  or- 
dered to  be  made  to  the  defendant  conveying  said  lands, 
which  was  accordingly  done,  as  required  by  law.  That 
in  consequence  of  defendant's  failure  to  give  notes,  with 
approved  security,  as  required  by  the  orders  and  the 
decrees  of  the  court,  and  the  terms  of  the  first  sale,  as 
aforesaid,  expenses  and  costs  incurred  necessarily  in 
making  the  last  sale  to  the  amount  of  five  hundred 
(1500)  dollars;  wherefore  the  plaintiffs  claim  the  sum 
of  seven  thousand,  four  hundred  and  thirty-six 
(17,436)  dollars,  with  interest  thereon,  or  damages 
equivalent  thereto,  for  his  failure,  as  aforesaid,  to  com- 
ply with  the  terms  of  the  first  sale,  as  aforesaid,  for 
which  they  bring  their  suit." 

"Fifth,  The  plaintiffs  further  claim  of  the  defendant 
the  sum  of  seven  thousand,  four  hundred  and  thirty-six 
($7,436)  dollars,  due  by  an  account  stated  by  and  be- 
tween plaintiffs  and  the  defendant,  on  the  day,  to-wit, 
the  31st  day  of  January,  1887. 

^'Sixth.  The  plaintiffs  further  claim  of  the  defendant 
the  sum  of  seven  thousand,  four  hundred  and  thirty-six 
(17,436)  dollars,  due  for  mercliandise,  lands  and  chat- 
tels, sold  by  the  plaintiffs  to  the  defendant  the  day,  to- 
wit,  the  3l8t  day  of  January,  1887. 

^'Seventh.  The  plaintiffs  further  claim  of  the  defend- 
ant the  sum  of  seven  thousand,  four  hundred  and  thirty- 
six  (17,436)  dollars,  due  for  money  had  and  received 
hj  the  defendant  to  the  use  of  plaintiffs,  on,  to-wit,  the 
31st  day  of  January,  1887,  which  amount,  with  the  in- 
terest thereon,  is  now  due  and  unpaid." 

To  the  different  counts  of  the  complaint  the  defend- 
ant interposed  many  demurrers,  as  follows :  To  the  first 
and  second  counts,  he. demurred  upon  the  following 
grounds:    1.  That  it  was  not  averred  in  either  of  said 
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counts  to  whom  said  note  declared  upon  was  payable. 
2.  Because  it  was  not  shown  by  the  averments  of  either 
of  said  count«3  that  the  complainants  are  the  owners  of 
said  notes,  or  have  any  interest  therein. 

To  the  third  count  of  the  complaint,  the  defendant  de- 
murred, separately,  upon  the  following  grounds :  1.  Said 
count  fails  to  aA'er  that  the  plaintiffs  are  all  the  heirs 
at  law  of  William  Oakley,  deceased.  2d.  Said  count 
does  not  show  that  any  contract  had  ever  been  entered 
into  between  the  said  plaintiffs  and  the  defendant.  3. 
That  the  said  count  does  not  show  that  there  has  been  a 
re-sale  of  the  land  therein  specified.  4.  That  it  is  not 
shown  in  said  count  that  the  sale  of  the  land  there  re- 
ferred to  was  fairly  conducted.  5.  That  said  count  does 
not  aver  that  the  first  sale  was  confirmed  by  the  probate 
court  as  to  the  defendant  and  the  re-sale  ordered.  6. 
That  said  count  does  not  aver  that  the  second  sale  was 
had  upon  the  same  terms  as  the  first  sale. 

To  the  fourth  count  the  defendant  demurred  upon  the 
following,  among  other,  grounds :  1.  That  said  count  is 
framed  for  the  purpose  of  recovering  the  difference  be- 
tween the  two  sales  of  land  there  referred  to  as  on  a  con- 
tract, and  does  not  state  or  aver  that  the  condition  of 
said  first  sale  was  that  if  the  purchaser  failed  to  comply 
the  land  was  to  be  resold  at  his  risk.  2.  The  said  count 
does  not  aver  or  show  that  either  of  said  sales  was  fairly 
conducted.  3.  That  said  count  does,  not  aver  that  the 
first  sale  was  confirmed  by  the  probate  court  as  to  the 
defendant,  and  a  re-sale  ordered.  4.  That  said  count 
does  not  aver  that  said  second  sale  was  had  upon  the 
same  terms  as  the  first  sale.  14.  That  the  averments  of 
said  count  fail  to  show  that  after  the  probate  court  had 
adjudged  the  security  on  defendant's  notes,  as  orig- 
inally given  and  reported  to  the  court,  to  be  not  ap- 
proved, that  there  was  any  opportunity  given  to  the  de- 
fendant to  give  security  for  the  purchase  money  to  the 
satisfaction  of  the  court.  15.  That  the  averments  of 
said  count  show  that  there  was  an  unreasonable  delay 
in  making  the  second  sale  alleged  to  have  been  made  by 
said  administrator. 

The  defendants  also  demurrred  to  the  complaint  as  a 
T^^ole,  upon  the  following  grounds :  1.  "That  there  is 
a  misjoinder  of  counts  in  said  complaint  in  this,  that 
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the  first,  second,  fifth,  sixth,  and  seventh  counts  of  said 
complaint  are  counts  ex  contractu,  while  the  third  count 
is  ex  delwto  and  sounds  in  tort."  2.  "That  there  is  a 
misjoinder  of  counts  to  said  complaint  in  this  tbat,  the 
first,  second,  fifth,  sixth,  and  seventh  counts  of  said  com- 
plaint are  counts  ex  contractu,  while  the  fourth  count  is 
ex  delicto  and  sounds  in  tort." 

Upon  the  hearing  of  these  demurrers  the  court  sus- 
tained the  3d,  5th  and  6th  grounds  of  demurrer  to  the 
third  count,  and  the  3d,  4th,  14th  and  15th  grounds  to 
the  fourth  count  of  the  complaint;  and  the  court  also 
sustained  the  Ist  and  2d  grounds  of  demurrer  to  the  com- 
plaint as  a  whole.  The  other  grounds  of  demurrer  were 
overruled.  The  court  having  sustained  the  demurrers 
to  the  complaint  for  misjoinder  of  counts,  the  plaintiffs 
amended  the  complaint  by  adding  the  following  counts : 
8.  '*The  plaintiffs  further  claim  of  the  defendant  the 
sum  of  seven  thousand,  four  hundred  and  thiry-six 
( 17,436)  dollars,  with  the  interest  thereon  from  the  31st 
day  of  January,  1887,  as  damages  by  reason  of  the 
breach  by  him  of  the  following  contract,  to-wit:  The 
plaintiffs  aver  that  they  are  the  heirs  at  law  of  William 
Oakley,  who  died  intestate  in  the  year  1883,  and  who  at 
the  time  of  his  death  was  seized  and  possessed  of  a  large 
estate  of  lands,  situated  in  the  county  of  Bibb,  and  the 
State  of  Alabama,  and  that  said  decedent  was  resident 
of  said  State  and  county  at  the  time  of  his  death.  That 
on  the  10th  day  of  July ,^1883,  N.  P.  Oakley  and  Fielding 
Oakley  were  duly  and  legally  appointed  administrators 
of  said  William  Oakley's  estate,  by  the  probate  court 
of  Bibb  county,  and  that  they  immediately  qualified  and 
entered  upon  their  duties  as  such  administrators.  That 
after  they  had  thus  duly  qualified  they  filed  in  the  pro- 
bate court  of  said  county  their  petitions,  praying  for 
a  sale  of  the  lands  of  said  estate  for  the  purpose  of  divi- 
sion among  the  heirs  of  said  estate.  That  on  the  hear- 
ing of  said  petitions  by  said  court  the  said  lands  were 
decreed  to  be  sold  for  the  purpose  of  division  as  afore- 
said, in  accordance  with  the  prayer  of  the  petitions,  and 
ordered  and  decreed  that  said  lands  be  sold  at  public 
outcry  to  the  highest  bidder,  on  a  credit,  one-half  due 
one  year  and  the  other  half  two  years  after  the  date  of 
the  sale,  and  that  said  amounts  be  secured  by  notes, 
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with  approved  security.  That  due  and  legal  notice  of 
said  sale  was  given  as  required  by  law.  That  on,  to-wit, 
the  31st  day  of  January,  1887,  said  administrators,  un- 
der and  by  virtue  of  the  orders  and  decrees  of  said  court 
for  said  purposes,  did  oflfer  and  expose  said  lands  for 
sale  to  the  highest,  best  and  last  bidder,  and  that  the 
defendant,  A.  P.  Howison,  bid  oflf  a  portion  of  said 
lands,  to-wit,  two  thousand  and  forty  (2,040)  acres 
at  the  price  of  eight  dollars  and  seventy-five  (|8.75)  per 
acre,  amounting  in  all  to  seventeen  thousand,  eight  hun- 
dred and  fifty  (f  17,850)  dollars,  and  that  said  lands 
were  knocked  off  to  defendant  at  said  price,  he  being 
the  highest,  best  and  last  bidder,  and  on  terms  of  sale 
aforesaid,  and  defendant  well  knew  the  terms  of  said 
sale  at  the  time  he  bid  off  said  lands  and  had  the  same 
knocked  off  to  him  as  aforesaid.  Tliat  the  said  defend- 
ant did  then  and  does  yet  refuse  and  fail  to  perform  his 
part  of  said  contract  of  purchase  in  this,  that  he  has 
always  and  does  now  refuse  and  fail  to  execute  or  give 
the  notes,  with  approved  security,  for  the  amount  of 
his  bid,  and  according  to  his  promise  so  to  do  and  ac- 
cording to  the  terms  of  said  sale,  and  the  orders  and  de- 
crees of  said  court,  all  of  which  he  well  knew  at  the  time 
he  bid  oft*  and  became  the  purchaser  of  said  lands  as 
aforesaid.  That  the  said  administrators,  as  required 
by  law,  reported  back  to  the  court  the  proceedings  of 
said  sale  as  aforesaid  and  the  defendant's  failure  to  give 
the  notes,  with  approved  security,  for  the  purchase 
price,  according  to  the  contract  of  sale,  and  the  previous 
orders  and  decrees  of  the  court.  That  on  the  hearing 
of  said  report,  it  was  ordered  by  the  court  that  said 
lands  be  resold  on  account  of  his  failure  to  give  notes, 
with  approved  security,  as  ordered  by  t'he  court  and  as 
he  had  promised  so  to  do,  as  aforesaid.  That  the  said 
lands  were  again  offered  for  sale  by  the  said  adminis- 
trators, by  virtue  and  under  the  orders  and  decrees  of 
the  court  for  the  i)urpose  as  aforesaid,  that  due  and 
legal  notice  of  said  sale  was  given  as  required  by  law  for 
such  purposes,  and  that  the  defendant  had  notice  of  all 
such  orders,  decrees  and  notices,  and  at  the  next  sale 
of  said  lands  as  aforesaid,  to-wit,  on  the  ifh  day  of  No- 
vember, 1889,  the  said  defendant  was  again  the  best 
and  last  bidder  for  said  lands,  and  which  were  knocked 
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off  to  him  as  the  purchaser,  but  at  a  much  less  price 
than  before,  to-wit,  at  the  price  of  five  dollars  and  thir- 
ty-five ($5.35)  cents  per  acre,  amounting  in  all  to  ten 
thousand,  nine  hundred  and  fourteen  ($10,914)  dollars, 
l)eingsix  thousand  nine  hundred  and  thirty-six  ($6,936) 
dollars  less  than  his  bid  at  the  first  sale.  The  defend- 
ant having  complied  with  the  terms  of  the  last  sale,  the 
same  was  reported  back  to  the  administrators,  as  afore- 
said, and  a  deed  ordered  to  be  made  to  the  defendant 
conveying  said  lands,  which  was  accordingly  done,  as 
required  by  law.  And  plaintiffs  aver  that  said  lands 
were  not  resold  after  the  first  sale,  namely,  the  sale 
made  on  the  31st  day  of  January,  1887,  until  the  4th 
day  of  November  1889,  by  and  with  the  consent  of  the 
defendant.  That  in  consequence  of  defendant's  failure 
to  give  notes,  with  approved  security,  as  required  by 
the  order  and  decree  of  the  court,  and  the  terms  of  the 
first  sale  as  aforesaid,  expenses  and  costs  were  incurred 
necessarily  in  making  the  last  sale  to  the  amount  of  five 
hundred  ($500)  dollars;  wherefore  the  plaintiffs  claim 
the  sum  of  seven  thousand,  four  hundred  and  thirty- 
six  ($7,436)  dollars,  with  the  interest  thereon,  or  dam- 
ages equivalent  thereto,  for  his  failure,  as  aforesaid,  to 
comply  with  the  terms  of  the  said  first  sale,  as  aforesaid, 
for  which  they  bring  this  suit." 

In  the  9th  count,  the  averments  as  to  the  sale  of  the 
land  and  the  purchase  thereof  by  the  defendant  were 
the  sane  as  those  contained  in  the  8th  count,  as  above 
set  out.  The  other  averments  of  the  9th  count  were  as 
follows:  '*That  said  administrators,  as  required  by 
law,  reported  back  to  the  court  the  proceedings  of  said 
^le,  as  aforesaid,  and  that  said  court  accej)ted  said  bid 
and  approved  said  sale  in  all  things,  but  on  account  of 
defendant's  failure  to  give  notes,  with  approved  securi- 
ty, for  the  purchase  price,  according  to  the  previous  or- 
der of  the  court  in  the  premises,  the  said  court  ordered 
that  the  said  lands  be  re-sold.  That  the  said  lands  were 
again  offered  for  sale  by  the  administrators,  by  virtue 
and  under  the  orders  and  decrees  of  the  court  for  the 
purposes,  as  aforesaid;  that  due  and  legal  notice  of  said 
sale  was  given,  a^  required  by  law  for  such  purposes, 
and  that  the  defendant  had  notice  of  all  such  orders, 
decrees  and  notices,  and  at  the  next  sale  of  said  lands,  as 
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aforesaid,  to-wit,  on  November  4tli,  1889,  the  said  de- 
fendant again  became  the  best  and  last  bidder  for  said 
lands,  which  were  knocked  oflf  to  him  as  the  purchaser, 
but  at  a  much  less  price  than  before,  to-wit,  at  the  price 
of  five  dollars  and  thirty-five  (|5.35)  cents  per  acre, 
amounting  in  all  to  ten  thousand,  nine  hundred  and  four- 
teen (110,914)  dollars,  being  six  thousand  nine  hundred 
and  thirty-six  ( $6,936)  dollars  less  than  his  bid  at  the 
first  sale.  The  defendant  having  complied  with  the  terms 
of  the  last  sale,  the  same  was  reported  back  to  the  court 
by  the  administrators  as  aforesaid,  and  a  deed  ordered 
to  be  made  to  the  defendant  conveying  said  lands,  which 
was  accordingly  done,  as  required  by  law.  And  plain- 
tiffs aver  that  said  lands  were  not  resold  after  the  first 
sale,  namely,  the  sale  made  on  the  31st  day  of  January, 
1887,  until  the  Itli  day  of  November,  1889,  and  by  and 
with  the  consent  of  said  defendant.  That  in  conse- 
quence of  defendant's  failure  to  give  notes,  with  aj)- 
proved  security,  as  required  by  the  order  and  decrees  of 
the  court  and  the  terms  of  the  first  sale,  as  aforesaid, 
expenses  and  costs  were  incurred  necessarily  in  making 
the  last  sale,  to  the  amount  of  five  hundred  (|500)  dol- 
lars; wherefore  plaintiffs  claim  the  sum  of  seven  thou- 
sand, four  hundred  and  thirty-six  ($7,436)  dollars,  with 
interest  thereon,  or  damages  equivalent  thereto,  for  his 
failure,  as  aforesaid,  to  comply  with  the  terms  of  the 
said  first  sale,  as  aforesaid,  for  which  they  bring  this 
suit.-' 

The  10th  count  in  its  averments  as  to  the  sale  of  the 
land  and  the  orders  of  the  court,  and  the  purchase  by 
the  defendant  was  the  same  as  the  8t'h  count.  After 
such  averments  the  10th  count  then  continued  with  the 
following  averments:  ''That  the  defendant  did  then, 
and  does  till  yet,  fail  to  perform  his  part  of  said  con- 
tract of  purchase,  in  this,  that  he  has  always,  and  does 
now,  fail  to  execute  or  give  notes,  with  approved  securi- 
ty, for  the  amount  of  liis  bid,  and  according  to  his 
promise  so  to  do,  and  according  to  the  terms  of  said  sale 
and  orders  and  decrees  of  said  court,  all  of  which  he 
well  knew  at  the  time  he  bid  oft'  and  became  the  pur- 
chaser of  said  lands,  as  aforesaid.  That  the  administra- 
tors, as  re(]uired  by  law,  reported  back  to  the  court 
the  proceedings  of  said  sale,  as  aforesaid,  and  that  said 
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court  accepted  said  bid  and  approved  said  sale  in  all 
things,  but  on  account  of  defendant's  failure  to  give 
notes,  with  approved  security,  for  the  purchase  price, 
according  to  the  previous  order  of  the  court  in  the 
premises,  the  said  court  ordered  that  the  said  lands  be 

resold.     That  on,  to-wit,  the day  of ,  1888, 

the  said  administrators  again  offered  the  said  lands  for 
sale  at  public  outcry,  under  and  in  pursuance  of  the  or- 
ders and  decrees  of  said  court,  as  aforesaid,  and  that 
said  administrators  could  not  and  did  not  receive  any 
bids  for  said  land  at  said  sale,  which  the  said  court 
would  approve,  the  said  bids  being  less  than  the  real 
value  of  said  land,  and  disproportionate  thereto. 
That  the  said  lands  were  again  offered  for  sale  by  the 
said  administrators,  by  virtue  and  under  the  orders 
and  decrees  of  the  court  for  the  purposes  as  aforesaid, 
that  due  and  legal  notice  of  said  sale  was  given,  as  re- 
quired by  law  for  such  purposes,  and  that  the  defendant, 
A.  P.  Howison,  had  notice  of  all  such  orders,  decrees 
and  notices,  and  the  next  sale  of  said  lands,  as  afore- 
said, to-wit,  on  November  4th,  1889,  the  said  defendant 
again  became  the  best  and  last  bidder  for  said  lands, 
which  were  knocked  off  to  him  as  the  purchaser,  but. 
at  a  much  less  price  than  before,  to-wit,  at  the  price  of 
five  dollars  and  thirtj^-flve  (|5.35)  cents  per  acre, 
amounting  in  all  to  ten  thousand,  nine  hundred  and 
fourteen  (f  10,914)  dollars,  being  six  thousand  nine  hun- 
dred and  thirtv-six  (|6,936)  dollars  less  than  his  bid  at 
the  first  sale.  The  defendant  having  complied  with  the 
terms  of  the  last  sale,  the  same  was  reported  back  to  the 
(*oupt,  as  aforesaid,  and  a  deed  ordered  to  be  made  to 
the  defendant,  conveying  said  lands,  which  was  accord- 
ingly done,  as  required  by  law.  And  plaintiffs  aver 
fhat  said  lands  were  not  resold  after  the  first  sale   on 

the  3l8t  day  of  January,  1887,  until  the day 

of  November,  1889,  by  and  with  the  consent  of  the  said 
defendant.  That  in  consequence  of  defendant's  failure 
to  give  notes,  with  approved  security,  as  required  by 
the  order  of  the  court  and  the  terms  of  the  first  sale,  as 
aforesaid,  expenses  and  costs  were  incurred  necessarily 
in  making  the  last  sale  to  the  amount  of  five  hundred 
(1500)  dollars,  wherefore  the  plaintiffs  claim  the  sum 
of  seven  thousand  four  hundred  and  thirty-six  (|7,436) 
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dollars,  with  interest  thereon,  or  damages  equivalent 
thereto,  for  his  failure,  as  aforesaid,  to  comply  with  the 
terms  of  said  first  sale,  as  aforesaid,  on  which  they 
bring  this  suit." 

After  the  same  averments  as  to  the  order  of  sale  of 
the  probate  court  of  the  lands  involved  in  controversy, 
and  the  purchase  thereof  by  the  defendant,  the  11th 
count  then  coiitained  the  following  averments:  *'That 
the  defendant  did  then,  and  does  till  yet,  fail  to  per- 
form his  part  of  said  contract  of  purchase,  in  this,  that 
he  has  always,  and  does  now,  fail  to  execute  or  give 
notes,  with  approved  security,  for  the  amount  of  his  bid, 
and  according  to  his  promise  so  to  do,  and  according  to 
the  terms  of  said  sale  and  orders  and  decrees  of  said 
court,  all  of  which  he  well  knew  at  the  time  he  bid  olf 
and  became  the  purchaser  of  said  lands  as  aforesaid. 
That  the  administrators,  as  required  by  law,  reported 
back  to  the  court,  the  proceedings  of  said  sale,  as  afore- 
said, and  that  said  court  accepted  said  bid  and  ap- 
proved said  sale  in  all  things,  but  on  account  of  defend- 
ant's failure  to  give  notes,  with  approved  security  for 
the  purchase  price,  according  to  the  previous  order  of 
the  court  in  the  premises,  the  said  court  ordered  that 
the  said  lands  be  resold.  That  on,  to-wit,  the  8th  day 
of  January,  1888,  the  said  administrators  again  offered 
the  lands  for  sale  at  public  outcry,  under  and  in  pur- 
suance of  the  orders  and  decrees  of  said  court,  as  afore- 
said, and  that  said  administrators  could  not  and  did 
not  receive  any  bids  for  said  lauds  at  said  sale,  which 
the  said  court  would  approve,  the  said  bids  being  less 
than  the  real  value  of  said  land,  and  disproportionate 
thereto.  That  the  said  lands  were  again  offered  for 
sale  by  the  said  administrators,  by  virtue  and  under  the 
orders  and  decrees  of  the  court  for  the  purposes  as 
aforesaid,  that  due  and  legal  notice  of  said  sale  was 
given,  as  required  by  law  for  such  purposes,  and  that 
the  defendant,  A.  P.  Howison,  had  notice  of  all  such 
orders  and  decrees  and  notices,  and  the  next  sale  of 
said  lands,  as  aforesaid,  to-wit,  on  November  4th,  1889, 
the  said  defendant  again  became  the  best  and  last  bid- 
der for  said  lands,  which  were  knocked  off  to  him  as 
the  purchaser,  but  at  a  much  less  price  than  before,  to- 
wit,  at  the  price  of  five  dollars  and  thirty-five  ($5.35) 
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cents  i)er  acre,  amoimting  in  all  to  ten  thousand,  nine 
hundred  and  fourteen  (|10,914)  dollars,  being  six  thou- 
sand, nine  hundred  and  thirty-six  (|6,936)  dollars  less 
than  liis  bid  at  the  first  sale.  The  defendant,  having 
complied  with  the  terms  of  the  last  sale,  the  same  was 
reported  back  to  the  court  by  the  administrators,  as 
aforesaid,  and  a  deed  ordered  to  be  made  to  the  defend- 
ant conveying  said  lands,  which  was  accordingly  done, 
as  required  by  law,  and  plaintiffs  aver  that  said  lands 
were  not  resold  after  the  first  sale  on  the  31st  day  of 
January,  1887,  until  the  4th  day  of  November,  1889,  by 
and  with  the  consent  of  said  defendant.  That  in  con- 
sequence of  defendant's  failure  to  give  notes,  with  ap- 
proved security,  as  required  by  tlie  order  of  the  court 
and  the  terms  of  the  first  sale,  as  aforesaid,  expenses 
and  costs  were  incurred  necessarilv  in  making  the  last 
«ale  to  the  amount  of  five  hundred  (|500)  dollars; 
wherefore  the  plaintiffs  claim  the  sum  of  seven  thou- 
sand, four  hundred  and  thirty-six  (|7,436)  dollars, 
T^ith  interest  thereon,  or  damages  equivalent  thereto, 
for  his  failure,  as  aforesaid,  to  comply  with  the  terras 
of  said  first  sale,  as  aforesaid,  for  which  t'hev  bring  this 
suit." 

The  12th  count  was  as  follows :  "The  plaintiffs  claim 
of  the  defendant  the  sum  of  ten  thousand  (|10,000)  dol- 
lars damages  for  the  breach  of  the  following  contract : 
That  defendant  did,  on  or  about  the  31st  day  of  Jan- 
uary, 1887,  contract  with  the  plaintiffs  to  sell  him  two 
thousand  and  forty  (2,040)  acres  of  land,  situated  in 
the  counties  of  Bibb  and  Shelby,  Alabama,  at  the  price 
of  eight  dollars  and  seventy-five  cents  ($8.75)  per  acre, 
aggregating  in  all  seventeen  thousand,  eight  hundred 
and  fifty  (|17,850)  dollars.  That  the  defendant  con- 
tracted to  pay  said  amount  in  one  and  two  years,  one- 
half  iu  one  year  from  the  date  of  sale  and  the  other  half 
two  years  from  the  date  of  the  sale,  and  said  amounts 
to  be  secured  by  the  note  of  the  defendant,  with  ap- 
proved security,  that  the  defendant,  disregarding  his 
contract  with  thfe  plaintiffs,  as  aforesaid,  did  fail  and 
does  until  now  fail  to  give  his  notes  with  approved  se- 
curity, as  he  had  contracted  so  to  do,  but  offered  plain- 
tiffs his  note,  with  insuflftcient  and  worthless  security, 
which  the  defendant  well  knew  would  not  be  approved. 
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and  which  were  not  approved.  That  plaintiffs  per- 
formed their  part  of  the  said  contract  as  fully  as  they 
could  and  were  willing  and  ready  to  convey  the  title  to 
said  lands,  whenever  the  defendant  would  execute  his 
notes  for  the  purchase  money,  as  aforesaid,  but  the  said 
defendant  failed  and  does  now  fail  to  execute  his  notes 
for  the  purchase  money,  as  aforesaid,  to  the  damage  of 
those  plaintiffs  in  the  sum  of  ten  thousand  (|10,000) 
dollars,  wherefore  they  bring  this  suit." 

To  the  8,  9,  10  and  11th  counts  the  defendant  demur- 
red, separately,  upon  the  following  grounds:  ''First. 
That  the  averments  of  said  count  show  that  there  was 
an  unreasonable  delay  in  making  the  second  in  order 
of  time  of  the  two  sales,  alleged  to  have  been  made  by 
said  administrators  which  oi)erated  as  an  abandonment 
of  the  first  sale,  and  that  the  averments  of  said  count 
that  said  lands  were  not  sold  after  the  first  sale,  name- 
ly, the  sale  made  on  the  31st  day  of  January,  1887,  until 
the  4th  day  of  November,  1889,  by  and  with  the  consent 
of  the  defendant,  do  not  show  that  the  defendant  con- 
tracted or  agreed  to  remain  bound,  or  that  the  sale 
made  on  the  ith  of  November,  1889,  should  be  made  at 
his  risk,  and  with  a  liability  on  his  part  to  pay  the 
difference  between  the  amounts  at  which  the  lands  were 
knocked  down  and  bid  off  at  the  two  sales. 

''Second.  That  the  averments  of  said  count  show  that 
more  than  a  reasonable  time  elapsed  after  the  making 
of  the  first  sale  before  the  second  sale  was  made,  w^here- 
by  defendant  was  discharged  from  any  liability  by  rea- 
son of  his  bidding  off  said  lands  at  the  first  sale,  ana 
that  the  averment  of  said  count  that  the  said  lands  were 
not  resold  until 'the  4th  day  of  November,  1889,  by  and 
with  the  consent  of  the  defendant,  does  not  show  any- 
thing more  than  that  the  defendant  acquiesced  in  the 
abandonment  of  the  first  sale,  and  wholly  fails  to  show 
that  the  defendant  agreed  or  consented  to  remain  bound 
or  liable  for  the  loss  or  a  resale,  notwithstanding  the 
delay  in  making  such  resale. 

''Third.  That  the  averments  of  said  count  fail  to 
show  that  the  said  sale,  alleged  to  have  been  made  on 
the  4th  of  November,  1889,  was  made  on  the  same 
terms  as  the  sale  made  on  the  31st  day  of  January, 
1887. 
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^^Foiirth.  That  the  averments  of  said  count  fail  to 
show  that  the  bid  of  defendant  at  the  sale  made  on  the 
31st  day  of  January,  1887,  was  accepted  by  the  probate 
court  and  the  sale  ratified  and  confirmed  by  said  court. 

''Fifth.  That  the  averments  of  said  count  fail  to  show 
that  the  said  sale  made  on  the  31st  day  of  January, 
1887,  was  confirmed  by  the  probate  court  as  to  the  de- 
fendant and  a  resale  ordered. 

''Sixth.  That  the  averments  of  said  count  do  not  show 
that  the  plaintiffs  are  the  only  heirs  at  law  of  said  Wil- 
liam Oakley. 

''Seventh.  That  the  averments  of  said  count  do  not 
show  that  any  contract  was  ever  entered  into  between 
the  plaintiffs  and  the  defendant. 

"Eighth.  That  the  averments  of  said  count  show  that 
the  right  of  action,  if  any  there  was,  for  the  alleged  fail- 
ure of  defendant  to  give  notes,  with  approved  security, 
for  the  amount  of  his  bid  at  the  said  sale  made  on  the 
3l8t  day  of  January,  1887,  was  vested  in  the  said  ad- 
ministrators of  William  Oaklev,  and  not  in  the*  plain- 
tiffs. 

''Ninth.  That  the  averments  of  said  count  do  not 
show  that  there  was  any  duty  assumed  by  defendant  to 
plaintiflfs  by  contract  or  otherwise,  or  any  failure  on  de- 
fendant's part  to  perform  any  duty  owed  to  them  by 
defendant. 

"Tenth.  That  the  averments  of  said  count  fail  to 
show  that  said  sale  made  on  the  31st  day  of  January, 
1887,  was  fairly  conducted. 

"Eleventh.  That  the  averments  of  said  count  show 
that  the  terms  of  sale  under  which  the  sale  made  on  the 
31st  day  of  January,  1887,  was  made,  required  that 
each  payment  be  secured  by  note,  with  approved  securi- 
ty; whereas  the  terms  of  sale  prescribed  by  law  re- 
quired the  purchaser  at  such  sale  should  give  notes  or 
bonds,  with  at  least  two  sufficient  sureties. 

"Twelfth.  That  the  averments  of  said  count  fail  to 
show  that  the  defendant  was  ever  notified  or  informed 
in  any  w^ay  that  the  probate  court  of  Bibb  county  de- 
termined or  adjudged  that  defendant  had  failed  to  give 
notes,  with  approved  security,  or  was  given  his  day  in 
court  upon  the  question  whether  or  not  it  should  be  so 
determined  as  adjudged  by  said  court. 
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'^Thirteenth.  That  the  averments  of  said  count  fail 
to  show  that  any  rule  or  notice  was  served  upon  defend- 
ant to  show  cause  why  he  should  not  comply  with  the 
alleged  terms  of  said  sale,  made  on  the  3l8t  day  of  Jan- 
uary, 1887,  or  that  the  defendant  was  in  any  other  way 
given  his  day  in  court  as  to  the  confirmation  or  vacation 
of  said  sale. 

^'Fourteenth.  That  the  averments  of  said  count  fail 
to  show  that  after  the  probate  court  of  Bibb  county  had 
adjudged  the  security  of  defendant's  notes  not  ap- 
proved, that  any  notice  was  given  to  defendant  of  said 
adjudication,  and  that  the  defendant  then  failed  or  re- 
fused to  give  security  for  the  purchase  money,  approved 
by  the  court. 

''Fifteenth.  That  the  averments  of  said  count  fail  to 
show  that  after  the  probate  court  had  adjudged  the  se- 
curity on  defendant's  note  as  originally  given  and  re- 
ported to  the  court  to  be  not  approved,  that  there  was 
any  opportunity  given  the  defendant  to  give  security 
for  the  purchase  money  approved  by  the  court. 

"Sij'teenth.  That  the  averments  of  said  count  show 
that  the  said  administrators  reported  to  the  probate 
court  that  the  defendant  had  not  given  notes  with  secur- 
ity approved  by  them,  the  said  .administrators,  for 
the  amount  of  his  bid  at  the  sale  made  on  the  31st  day 
of  January,  1887,  and  that  thereupon  and  for  this  cause 
the  lands  were  ordered  to  be  resold  without  any  accept- 
ance or  ratification  of  defendant's  said  bid  by  the  court, 
and  without  any  notice  issued  and  served  upon  defend- 
ant to  show  cause  why  the  sale  to  him  should  not  be  set 
aside  because  of  his  alleged  failure  to  give  notice,  with 
approved  security. 

'"Eighteenth.  That  the  averments  of  said  count  fail 
to  show  upon  what  terms  of  credit  or  payment  the  lat- 
ter in  order  of  time  of  the  two  sales  of  said  land  w^ere 
made. 

''Xineteenfh.  That  the  averments  of  said  count  fail 
to  show  that  the  alleged  consent  of  the  defendant  to 
the  delay  in  the  resale  of  said  lands  was  made  upon, 
or  supported  by  any  consideration  whatever. 

''Twentieth.  That  the  averments  of  said  count  fail  to 
show  that  the  probate  court  ordered  that  the  said  lands 
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be  resold  upon  the  same  terms  upon  which  they  had 
been  sold  at  the  first  sale  thereof. 

'^Twenty'first.  That  the  averments  of  said  count  fail 
to  show  that  the  said  probate  court  ordered  that  the 
said  lands  be  resold  at  the  risk  of  defendant." 

To  the  12th  count  the  defendant  demurred  upon  the 
following  grounds :  1.  That  said  count,  in  so  far  as  it 
undertakes  to  aver  performance  on  the  part  of  plain- 
tiffs, avers  a  mere  conclusion  of  the  pleader;  and  does 
not  show  the  facts  constituting  such  alleged  perform- 
ance. 2d.  That  said  count  does  not  allege  performance 
on  the  part  of  plaintiffs  of  the  obligation  assumed  by 
them  under  said  alleged  contract." 

To  the  entire  complaint  as  amended,  the  defendant 
demurred  upon  the  following  ground:  1,  That  there 
is  a  misjoinder  of  counts,  in  that  the  12th  count  sets 
forth  an  action  ex  contractu^  while  the  8th,  9th,  10th 
and  11th,  set  forth  a  cause  of  action  ex  delicto. 

Upon  t*he  cause  being  submitted  to  the  court  upon 
the  demurrers  filed  to  the  complaint  as  amended,  the 
court  overruled  each  of  the  grounds  of  demurrer;  and 
the  defendants  declining  to  plead  further,  judgment 
was  rendered  for  the  plaintiffs,  assessing  their  dam- 
ages at  an  amount  agreed  upon  between  the  parties  in 
open  court.  From  this  judgment  the  defendant  ap- 
peals, and  assigns  as  error  the  overruling  of  his  de- 
murrers to  the  complaint,  as  originally  filed  and  as 
amended,  and  the  separate  counts  thereof.  There  was 
also  a  cross  appeal  by  the  plaintiffs,  wlio  assign  as  error 
the  judgment  of  the  court  in  sustaining  the  grounds  of 
demurrer  to  the  complaint  as  originally  filed. 

Logan  &  VandeGkaaff,  for  appellant. — There  was 
a  misjoinder  of  counts  in  the  original  complaint.  The 
third  count  was  in  case.  Sales  by  administrators  are  ju- 
dicial sales  requiring  report  to  the  court  which  is  the 
vendor. — McCulIy  v. Chapman,  58  Ala.  325;  Criiikshank 
r,  Ltittrcll  67  Ala.  322;  Comer  v.  Hart,  79  Ala.  389; 
Austin  V,  WilliSy  90  Ala.  421.  It  was  long  ago  decided 
by  this  court  that  a  count  like  the  third  is  in  case. 
Commissioners  v.  Aiken ,  5  Port.  169.  These  authorities 
likewise  apply  to  the  fourth  count,  which  does  not  aver 
acceptance  or  ratification  of  the  bid  by  the  probate 
court.  There  can  not  be  a  contract  without  the  meeting 
of  minds. 
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2.  The  demurrers  directed  to  the  3d  and  4th  counts, 
as  failing  to  show  that  the  first  sale  was  confirmed  as 
to  defendant,  or  in  other  words,  that  defendant's  bid 
was  accepted  by  the  court,  was  properly  sustained, 
upon  the  authority  of  the  cases  above  cited,  to  the  effect 
that  the  court  and  not  the  administrator  was  the  ven- 
dor.— Campe  v.  Saucier,  24  Am.  St.  Rep.  273;  Leslie  v. 
Goodhue,  69  Hun  (N.  Y.)  71. 

3.  The  demurrer  to  the  third  count,  that  it  does  not 
show  a  re-sale,  was  properly  sustained  under  Code, 
§2122.  The  probate  court  is  of  limited  powers.  It  does 
not  have  the  power  to  enforce  the  performance  of  the 
puchaser's  bid  by  attachment  like  the  chancery  court, 
iiorer  on  Judicial  Sales  (2d  ed.),  §161.  That  it  is  an 
implied  condition  or  term  of  public  judicial  sale,  that 
bidders  who  fail  to  perform  shall  be  liable  for  loss  aris- 
ing from  the  re-sale,  is  held  in  Hutton  v,  Williams^  35 
Ala.  503;  Lamkin  v.  C ran  ford,  8  Ala.  158.  It  was  of 
course  competent  for  the  administrators  or  the  parties 
in  interest  to  abandon  the  idea  of  selling  the  land  at  all 
after  defendant  had  failed  to  perform.  Defendant, 
being  in  default,  had  no  standing  to  insist  either  upon 
a  re-sale,  or  upon  an  acceptance  of  his  bid.  If  the 
plaintiffs  elected  not  to  proceed  with  the  re-sale,  but  to 
retain  their  lands,  it  is  not  conceived  that  they  could 
complain  of  defendant's  conduct  or  found  an  action 
ui)on  it,  any  more  than  they  could  had  the  lands,  on 
being  re-sold,  brought  more  and  not  less  than  at  the 
original  sale — over  and  above  the  costs  of  making  re- 
sale, so  that  the  net  result  was  gain  and  not  loss  to 
them.  That  the  gain  on  re-sale,  if  any,  belongs  to  the 
owners  and  not  to  the  defaulting  purchasers,  is  held  in 
Commissioners  v.  Aikin,  5  Port.  169. 

Ellison,  Jones  &  Mayfield,  contra. 

BRICKELL,  C.  J.— This  was  an  action  by  the  heirs 
at  law  of  William  Oakley,  deceased,  to  recover  damages 
for  the  failure  of  appellant  to  comply  with  the  terms 
of  his  purchase  of  certain  lands  belonging  to  the  estate 
of  said  William  Oakley,  which  were  ordered  to  be  sold 
for  division  by  decree  of  the  probate  court,  and  were 
offered  for  sale  by  the  administrator  of  said  estate,  and 
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bid  in  by  appellantj]  The  questions  presented  by  the 
assignments  of  error  relate  solely  to  the  rulings  of  the 
trial  court  on  the  many  demurrers  to  the  various 
counts  of  the  complaint.  There  was  a  cross-appeal  by 
the  plaintiffs  below,  on  which  the  sustaining  of  some 
of  the  grounds  of  demurrer  to  the  original  complaint 
is  assigned  as  error,  and  the  overruling  of  the  demur- 
rers to  the  amended  complaint  is  assigned  as  error  by 
the  appellant  in  the  original  appeal. 

The  statutes  authorizing  the  sale  of  lands  of  a  dece- 
dent by  the  executor  or  administrator  of  the  estate,  un- 
der decree  of  the  probate  court,  require  the  sale  to  be 
reported  to  the  court,  and  make  it  subject  to  confirma- 
tion or  vacation  by  the  court.  Such  sales  are,  there- 
fore, strictly  judicial  sales,  in  which  the  court  is  the 
real  vendor,  and  the  executor  or  administrator  is  a 
mere  agent  of  the  court  through  whom  the  negotiations 
are  conducted.  Until  the  sale  is  confirmed  it  rests  in 
negotiation  only,  and  the  bid  of  the  purchaser  is  a  mere 
proposition  to  purchase,  which,  though  accepted  by  the 
agent  because  the  highest  and  best  bid,  may  be  rejected 
by  the  court  if  the  sale  has  not  been  fairly  conducted 
in  obedience  to  its  decree,  or  if  the  amount  bid  is  great- 
ly less  than  the  real  value  of  the  land,  or  if  the  required 
security  for  the  payment  of  the  purchase  money  is  not 
given. — Cruikshank  t\  Luttrell,  67  Ala.  321;  Code  of 
1896,  §  §  173,  174.  If  for  any  of  the  above  causes  the 
sale  is  vacated,  it  is  the  duty  of  the  court  to  order  a  re- 
sale, which  must  be  advertised  and  conducted  in  all 
respects  as  the  first  sale,  but  need  not  necessarily  be 
^  the  same  terms. — Code  of  1896,  §  176. 
'  When  the  successful  bidder  at  a  judicial  sale  fails 
to  complete  the  purchase  by  complying  with  the  terms 
thereof,  the  land  may  be  re-sold  at  his  risk,  and  if  a  less 
price  be  brought  at  the  second  sale,  he  becomes  liable 
to  the  persons  injured  by  his  default  for  the  difference 
between  the  amount  bid  at  the  first  sale  and  the  price 
brought  at  the  second,  together  with  the  expenses  of 
the  second  sale.  This  right  to  re-sell  at  the  first  pur- 
chaser's risk  is,  under  the  former  decisions  of  this 
court,  a  condition  of  every  judicial  sale  implied  by  law, 
and  does  not  depend  on  any  expression  of  the  condition 
in  the  order  of  sale,  or  in  the  terms  announced  at  the 
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time  of  the  sale. — Lamkin  v.  Crawford,  8  Ala.  153; 
Hutton  T,J\ViUiam8,  35  Ala.  513;  Grid  v.  Randolph^  108 
Ala.  601.^  The  condition,  therefore,  becomes  a  part  of 
every  bid  and  is  incorporated  in  the  contract  of  every 
successful  bidder,  although  it  may  not  have  been  ex- 
pressly agreed  to  by  him,  and  may  not  have  been  an- 
nounced at  the  sale,  or  known  to  him.  By  reason  of 
this  implied  condition  he  agrees  that,  in  the  event  he 
fails  to  comply  with  the  terms  of  the  purchase,  if  ac- 
cepted by  the  court,  the  land  may  be  re-sold  at  his  risk, 
and  he  will  pay  the  deficiency  arising  on  the  second 
sale,  together-  with  the  expenses  of  the  same.  When 
such  a  condition  is  inserted  in  an  agreement  between 
private  parties  for  the  sale  of  property,  it  is  treated  as 
a  stipulation  for  liquidated  damages. — Adams  r.  Mc- 
Millan, 7  Port.  73.  And  in  case  of  judicial  sales  it  is 
likewise  held  by  the  former  decisions  of  this  court  that 
the  difference  between  the  amount  bid  at  the  first  sale 
and  the  price  brought  at  the  second,  together  with  the 
costs  of  the  second  sale,  is  in  the  nature  of  damages  stip- 
ulated by  the  parties  and  recoverable  as  such. — Lajnkin 
r.  Crawford^  t^upra;  Hutton  v,  Williams,  supra.  ^  Now, 
it  is  a  universal  rule  that  when  the  i)arties  to  a  con- 
tract, by  a  stipulation  therein,  agree  upon  the  amount 
to  be  i)aid  by  the  one  to  the  other  for  the  breach  there- 
of, all  inquiry  as  to  the  extent  of  the  actual  injury 
suffered  is  irrelevant,  if  the  amount  agreed  upon  is 
held,  in  law,  to  be  stipulated  damages,  and  not  a  i)en- 
alty.  The  stipulation  is  in  lieu  of  actual  damages  and 
fixes  and  controls  the  amount  of  the  recovery;  and,  if 
for  any  cause  not  attributable  to  the  defendant,  this 
amount  cannot  be  recovered,  there  can  be  no  recovery 
at  all,  even  of  nominal  danuiges. — 5  Am.  &  Eng.  SJncyc. 
of  Law,  (1st  ed.),  24;  23  lb,  8()7;  Krlso  r.  Rcid,  145  Pa. 
St.  ()()().  If,  therefore,  in  the  case  of  a  judicial  sale,  the 
loss  occasioned  by  the  re-sale  is  in  the  nature  of  stipu- 
lated danmges,  this  loss,  and  this  alone,  constitutes  the 
measure  of  recovery,  and  if  for  any  reason  it  be  not  re- 
coverable in  a  particular  case,  the  plaintiff,  when  there 
has  been  in  fact  a  re-sale,  cannot  waive  the  stijnilation, 
and,  falling  back  on  the  ordinary  measure  of  damages 
for  the  breach  of  a  contract  for  the  i)urchase  of  real 
estate,  r(H*over  the  actual  damages  sustained;  that   is, 
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the  difference  between  the  amount  agreed  to  be  paid 
and  the  market  value  of  the  land  at  the  time  of  the 
breach.  By  tlie  stipulation  for  the  liquidated  damages 
he  has  waived  all  right  to  claim  actual  damages  meas- 
ured by  the  ordinary  legal  standard.  But  if  there  has 
been  no  re-sale  of  the  property — if,  for  instance,  the  ap- 
plication for  the  sale  was  withdrawn,  or,  by  request  of 
the  administrator,  no  re-sale  was  ordered — ;the  implied 
agreement  to  measure  the  damages  caused  by  the  pur- 
chaser's default  by  the  loss  occasioned  by  the  re-sale 
is  no  longer  binding  on  the  parties.  The  implied  agree- 
ment is,  not  that  there  shall  be  a  re-sale,  but  that  there 
may  be  one,  and  if  there  is  a  re-sale,  the  loss  occasioned 
thereby  shall  constitute  the  measure  of  the  first  pur- 
chaser's liability.  In  the  event  there  is  no  re-sale,  there 
may,  therefore,  be  a  recovery  of  the  actual  damages  sus- 
tained by  the  purchaser's  default.  The  liquidated 
damages  agreed  to  be  paid,  namely,  the  loss  occasioned 
by  the  second  sale,  if  a  less  price  is  brought  than  at  the 
first,  is  composed  of  two  items;  first,  the  difference  be- 
tween the  amount  bid  at  the  first  sale  and  that  brought 
at  the  second;  and,  second,  the  necessary  expenses  in- 
curred by  reason  of  the  second  sale;  and  each  of  these 
amounts  the  first  purchaser  impliedly  agrees  to  pay. 
In  an  action  for  the  breacli  of  his  contract,  claiming 
both  items  as  damages,  although  the  circumstances  coixzj 
nected  with  the  second  sale^iiay  ])reclude  a  recovery  of 
the  first  item,  yet  the  expenses  of  the  second  sale  may 
be  recoverable;  and  a  complaint  is  not,  therefore,  de- 
murrable because  it  fails  to  show  that  plaintiff  is  enti- 
tled to  recover  the  one  item,  if  it  contains  sufficient  to 
justify  a  recovery  of  the  other. 

The  implied  condition  of  a  judicial  sale,  that  the  pur- 
chaser shall  be  responsible  for  the  loss  occasioned  by  a 
re-sale,  made  necessary  by  his  default,  is  itvself  subject 
to  the  condition  that  the  second  sale  shall  be  upon  the 
same  terms  as  the  first — or  at  least,  upon  terms  equally 
beneficial  to  the  first  purchaser — ^and  that  it  shall  not 
be  delayed  for  an  unreasonable  time,  or,  if  upon  differ- 
entterms  or  after  an  unreasonable  delay,  that  injury 
be  not  caused  thereby  to  the  first  purchaser.  Such  a 
condition  precedent  to  his  liability  is  manifestly  Avithin 
the  contemplation  of  the  parties,  and  both  reason  and 
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justice  demand  that  if,  without  the  consent  of  the  first 
purchaser,  the  second  sale  shall  be  made  upon  different 
and  less  beneficial  terms,  or  after  unreasonable  delay, 
and  injury  be  thereby  caused  to  the  first  purchaser  by 
reason  of  the  reduced  price  brought  at  the  second  sale, 
owing  to  the  change  of  terms  or  delay,  he  should  be  re- 
leased from  all  liability  for  the  deficiency  arising  on 
the  second  sale;  for  there  are  no  means  of  ascertaining 
what  the  land  would  have  brought  at  the  second  sale, 
if  it  had  been  held  on  the  same  or  equally  beneficial 
terms  as  the  first  and  within  a  reasonable  time  thereaf- 
ter, and  therefore  no  means  of  determining  the  amount 
to  be  paid  under  the  implied  stipulation. — Hare  v.  Be- 
dell, 98  Pa.  St.  485;  Shinn  v.  Roberts^  20  N.  J.  L.  435; 
Riggs  v.  Pursell,  74  N.  Y.  370.  Under  these  circum- 
stances the  liability  of  the  first  purchaser  should  be 
confined  to  the  expenses  of  second  sale,  which  his  own 
default  made  necessary.  The  fact  that  the  defaulting 
purchaser  at  the  first  sale  was  also  the  purchaser  at  the 
second  sale,  held  under  diflferent  terms  and  after  unrea- 
sonable delay,  should  not  make  the  above  rule  inappli- 
cable. It  cannot  be  said  that  his  injury  as  the  first  pur- 
chaser, occasioned  by  the  delay  and  the  change  in  the 
terms,  whereby  a  reduced  price  was  brought  at  the  sec- 
ond sale,  is  offset  bj'  his  gain  as  the  second  purchaser 
in  procuring  the  land  at  a  reduced  price,  and  that  he 
was  not,  therefore,  injured;  for  the  second  sale,  if  con- 
firmed, must  be  presumed  to  have  brought  a  sum  not 
greatly  disi>roportionate  to  the  real  value  of  the  land, 
considering  the  terms  and  time  of  the  sale.   | 

When  the  lands  of  a  decedent  are  sold  onncredit  by 
decree  of  the  probate  court,  the  manner  in  which  the 
payment  of  the  purchase  money  must  be  secured  is  not 
left  to  the  court,  nor  to  the  administrator,  but  is  pre- 
scribed by  statute,  which  provides  that  "the  executor  or 
administrator  must  secure  the  purchase  money  by  tak- 
ing the  notes  or  bonds  of  the  purchaser  with  at  least 
two  sufficient  sureties.''— Code,  1896,  §  171.  The  court 
has  no  power  to  authorize,  and  the  executor  or  adminis- 
trator has  no  i)ower  to  demand,  security  of  a  different 
character.  It  is  manifest,  therefore,  that  if  the  admin- 
istrator should  demand  of  the  purchaser  any  kind  of 
security  other  than  his  notes  or  bonds,  with  at  least  two 
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suflScient  sureties,  the  purchaser  would  not  be  in  de- 
fault for  failure  to  give  such  security,  but  would  be  en- 
titled to  tender  his  notes  or  bonds,  with  two  sufficient 
sureties,  and  demand  that  the  sale  be  confirmed.  Nor 
is  the  purchaser  in  default  so  as  to  become  responsible 
for  a  loss  occasioned  by  a  re-sale,  merely  because,  when 
the  sale  is  reported  to  the  court,  the  court  finds  from 
the  evidence  presented  that  the  sureties  on  the  notes  are 
insufficient.  Section  175  provides  that  when  it  is  made 
to  appear  to  the  court  that  the  sureties  on  the  notes  or 
bonds  of  the  purchaser  are  insufficient,  the  sale  "must 
not  be  confirmed  until  he  gives  security  for  the  purchase 
money  to  the  satisfaction  of  the  court;  and  if  such  se- 
curity is  not  given,  the  sale  must  be  vacated  as  to  the 
purchaser  thus  failing.''  The  statute  thus  clearly  con- 
templates that,  in  the  event  the  sureties  on  the  notes 
first  given  are  found  by  the  court  to  be  insufficient,  the 
purchaser  shall  have  notice  of  this  finding  and  be  given 
an  opportunity  to  furnish  sureties  satisfactory  to  the 
court.  It  is,  therefore,  a  condition  precedent  to  the 
first  purchaser's  liability  for  failure  to  complete  the 
purchase, — at  least,  where  he  has  furnished  notes  or 
bonds  with  two  sureties, — that  he  have  such  notice  and 
opportunity,  and  without  a  compliance  with  this  condi- 
tion, the  court  is  not  justified  in  vacating  the  first  sale 
and  ordering  a  re-sale  at  the  risk  of  the  first  purchaser. 
A  complaint  for  the  recovery  of  the  loss  occasioned  by 
the  second  sale,  which  fails  to  aver  that  the  defendant 
was  given  notice  that  his  sureties  were  found  by  the 
court  to  be  insufficient,  and  had  an  opportunity  to  fur- 
nish satisfactory  sureties,  or  which  fails  to  aver  facts 
from  which  the  fact  of  such  notice  and  opportunity  fol- 
lows as  a  necessary  inference,  is  bad  on  demurrer,  if  it 
appears  that  the  sale  was  on  credit,  and  the  averments 
are  susceptible  of  the  construction  that  the  purchaser 
gave  to  the  administrator  his  notes  or  bonds  with  two 
sureties,  or  fail  to  distinctly  shoAv  that  he  failed  or  re- 
fused to  give  such  notes.  Xo  default  on  the  part  of  the 
purchaser  is  shown  in  the  absence  of  such  averments. 

By  the  application  of  the  above  principles  the  various 
grounds  of  demurrer  may  be  disposed  of.  The  third 
count  of  the  complaint  fails  to  aver  that  the  bid  of  de- 
fendant was  accepted  or  approved  by  the  court,  or  that 
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there  was  any  re-sale  of  the  land,  and  there  are  no  facts 
averred  from  which  the  fact  of  such  acceptance  or  ap- 
proval is  a  necessary  inference.  As  we  have  already 
seen,  the  court  was  the  real  vendor,  and  the  adminis- 
trator was  its  mere  agent  to  conduct  the  negotiations, 
whose  acts  were  subject  to  confirmation  by  the  court. 
Until  the  bid  was  accepted  by  the  court,  the  purchase 
was  incomplete,  the  bid  was  a  mere  proposition  to  pur- 
chase, and  did  not,  therefore,  amount  to  a  contract  on 
which  any  liability  could  be  incurred.  For  aught  that 
appears  in  t*his  count,  the  court  may  have  found  the 
amount  of  defendant's  bid  to  be  greatly  less  than  the 
real  value  of  the  land,  and  may  on  this  account  have  re- 
fused to  confirm  the  same.  It  is,  therefore,  essential 
to  the  sufficiency  of  each  of  the  special  counts  that  it 
be  averred  in  some  form  that  the  bid  of  the  defendant 
was  accepted  and  approved  by  the  court. — Stout  v. 
Philippi  Mfg.  Co.,  41  West  Va.  339 ;  Cruikshank  v.  Imt- 
trell,  67  Ala.  321.  In  the  fourth  and  each  of  the  other 
special  counts,  except  the  fhird  and  twelfth,  although 
there  is  no  direct  averment  of  the  acceptance  and  ap- 
proval of  the  bid,  yet  it  is  alleged  that  the  administrator 
reported  the  sale  to  the  court,  and  that  the  court  or- 
dered a  re-sale  "on  account  of  his  failure  to  give  notes 
with  approved  security,"  and  the  lands  were  again  sold 
in  obedience  to  said  order.  We  are  of  the  opinion  these 
allegations  are  sufficient  to  show  that  the  bid  was  ac- 
cepted, and  that  the  sale  was  vacated  solely  on  the 
ground  of  the  failure  to  furnish  the  required  security. 
Grkl  V.  Randolph,  108  Ala.  601.  Although  the  third 
count  was  bad  for  the  reason  pointed  out,  yet  the  de- 
murrer specifying  this  objection  went  to  the  third  and 
fourth  counts  jointly,  and  since  the  fourth  count  was 
not  demurrable  on  this  ground,  the  demurrer  was  prop- 
erly overruled.  If  there  was  no  re-sale  of  the  land,  then, 
as  stated  above,  the  actual  damages  sustained  were  re- 
coverable, and  the  true  measure  of  such  damages  would 
be  the  difference  between  the  amount  bid  for  the  land, 
if  accepted  by  the  court,  and  its  market  value  at  the 
time  of  the  breach  on  the  same  terms. — Old  Colony  Co. 
V.  Evans,  6  Gray  (Mass.)  25;  5  Am.  &  Eng.  Encyc.  Law, 
28.  It  was  not,  therefore,  necessary  to  the  statement  of 
a  cause  of  action  that  a  re-sale   be   averred,   and   the 
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demurrer  specifying  this  objection  should  have  been 
overruled.  The  fourth  ground  of  demurrer  to  the  third 
and  fourth  counts  jointly  was  too  general  to  be  consid- 
ered and  should  have  been  overruled. 

In  each  of  the  special  counts,  except  the  twelfth,  it  is 
alleged  that  the  court  ordered  the  first  sale  to  be  made 
"on  a  credit,  one-half  due  in  one  year,  and  the  other  half 
two  years  after  the  sale,  and  that  said  amounts  be  se- 
cured by  notes  with  approved  security/^  and  the  breach 
assigned  is,  that  defendant  "has  always  and  does  now 
refuse  and  fail  to  execute  or  give  the  notes  with  ap- 
proved security;'^  and  it  is  further  averred  that  the 
court  ordered  a  re-sale  "on  account  of  his  failure  to 
give  notes  with  approved  security."  It  is  not  averred 
that  the  defendant  failed  or  refused  to  give  any  notes 
or  bonds,  or  that  he  failed  or  refused  to  give  his  notes 
or  bonds  with  two  sureties,  and  that  on  account  of 
Huch  failure  a  re-sale  was  ordered,  nor  is  it  averred  that 
defendant,  previously  to  the  order  for  the  re-sale,  had 
any  notice  that  the  sureties  offered  by  him  were  found 
to  be  insufficient  by  the  court,  or  any  opportunity  to 
furnish  satisfactory  security,  which  notice  and  oppor- 
tunity, we  have  seen,  the  statute  contemplates.  The 
character  of  the  security  required  of  defendant  by  the 
administrator  may  have  been  different  from  that  re- 
quired by  the  statute,  and  if  it  was,  defendant  was  jus- 
tified in  refusing  to  give  it,  and  incurred  no  liability 
by  reason  of  such  refusal.  The  counts  aver,  it  is  true, 
that  "defendant  had  notice  of  all  such  orders,  decrees 
and  notices,"  but  the  only  orders  and  notices  previously 
mentioned  in  the  counts  are  the  order  for  the  re-sale 
and  notices  of  such  re-sale,  whereas  the  notice  to  which 
defendant  was  entitled  was  a  notice,  previously  to  the 
order  for  the  re-sale,  that  his  sureties  were  found  to  be 
insuflScient.  Applying  the  principles  above  stated  to 
these  averments,  the  counts  were  defective  for  the  rea- 
sons pointed  out,  and  the  demurrer  to  the  amended 
counts  presenting  these  objections  should  have  been 
sustained. 

The  special  counts  fail  to  show  that  the  second  sale 
was  upon  the  same,  or  equally  beneficial,  terms  as  the 
first,  and  show  aflftrmatively  that  nearly  three  years 
elapsed  between  the  first  and  second  sales.    As  stated 
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above,  if  the  terms  of  the  second  sale  were  substantially 
different  from  those  of  the  first,  or  if  there  was  unrea- 
sonable and  unexplained  delay  in  making  the  second 
sale,  and  injury  to  the  first  purchaser  was  caused  there- 
by, he  is  released  from  all  liability  for  the  deficiency 
arising  on  the  second  sale,  although  he  may  still  be  lia- 
ble for  the  expenses  of  the  second  sale.  But  injury 
caused  by  the  cliange  of  terms  or  unreasonable  delay  is 
a  matter  of  defense,  and,  unless  it  aflSrmatively  appears 
from  the  complaint,  should  be  set  up  by  special  plea. 
It  was  not  necessary  to  aver  that  the  terms  of  the  sec- 
ond sale  were  the  same  as  those  of  the  first,  and  it 
does  not  affirmatively  appear  that  defendant  was  in- 
jured by  the  long  delaj^  in  making  the  second  sale.  The 
reduced  price  brought  at  the  second  sale  may  have  been, 
caused  by  the  change  in  the  terms,  if  any,  or  by  the  gen- 
eral depreciation  in  the  value  of  lands  located  where 
these  were.  Each  of  these  counts  avers,  in  explanation 
of  the  delay,  that  '^said  lands  were  not  re-sold  after  the 
first  sale,  namely,  the  sale  made  on  the  31st  day  of  Jan- 
uary, 1887,  until  the  4th  day  of  November,  1889,  by  and 
with  the  consent  of  the  defendant.''  This  averment,  we 
think,  sufficiently  shows  that  defendant  consented  to 
the  delay,  and  thereby  estopped  himself  from  setting  up 
the  delay  as  a  defense.  The  demurrers  presenting  these 
objections  should  have  been  (nerruled.  Moreover,  the 
objections  go  only  to  one  element  of  the  damages 
claimed,  namely,  the  difference  between  the  amount  bid 
at  the  first  sale  and  the  price  brought  at  the  second, 
while,  as  we  haAe  seen,  the  expenses  of  the  second  sale 
may  be  recoverable,  although  the  difference  between  the 
two  sales  may  not  be.  When  the  complaint  shows  that 
one  of  tAvo  or  more  elements  of  damages  claimed  is  not 
recoA^erable,  or  fails  to  aver  facts  sufficient  to  show  that 
such  element  is  recoverable,  the  defect  should  be  taken 
advantage  of  by  a  motion  to  strike,  or  by  objection  to 
the  evidence  by  which  it  is  sought  to  prove  such  dam- 
ages, or  by  a  request  for  appropriate  instructions  to  the 
jury,  and  not  by  demurrer. 

It  was  not  necessary  to  allege  in  the  complaint  that 
the  first  sale  was  fairly  conducted.  If  there  was  any 
fraud,  collusion  or  unfairness  of  any  kind  in  the  con- 
duct of  the  sale,  this  was  a  matter  of  defense.    Nor  was. 
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it  necessary  to  aver  that  the  order  for  the  re-sale  pro- 
vided that  such  re-sale  should  be  at  the  risk  of  the  de- 
fendant. This,  as  we  have  stated,  is  a  condition  of 
every  judicial  sale  arising  by  implication  of  law,  and  is 
not  dependent  upon  any  expression  thereof  in  the  or- 
der for  the  first  sale  or  that  for  the  re-sale,  or  any  an- 
nouncement thereof  at  'the  sale.  ...» 

The  trial  court  erred  in  sustaining  the  demurrer  for 
misjoinder  of  counts.  The  counts  on  the  promissory 
notes,  the  common  counts,  and  the  special  counts  de- 
claring on  the  contract  and  claiming  damages  for  the 
breach  thereof,  were  all  in  assumpsit,  and  were,  there- 
fore, properly  joined.  The  action  was  properly 
brought  in  the  name  of  the  heirs  of  William  Oakley,  de- 
ceased, although  it  might  also  have  been  brought  in  the 
name  of  the  administrators.  The  legal  title  to  the 
lands  was  in  the  heirs;  they  were  entitled  to  the  pro- 
ceeds of  the  sale  thereof,  the  sale  having  been  for  divi- 
sion, and  they  will  be  entitled  to  anything  that  may  be 
recovered  for  the  breach  of  the  contract,  wliether  in 
their  names  or  in  the  name  of  the  administrator.  They 
were,  therefore,  the  i)ersons  injured  by  the  defendant's 
default  and  are  entitled  to  sue  for  the  injury. — Hntton 
r.  WUUam.s,  35  Ala.  512;  Grid  r.  Randolph,  108  Ala. 
601.  The  averment  that  plaint ilfs  are  ''the  heirs  at 
law  of  William  Oakley,  deceased,'-  is  sufficient,  on  de- 
murrer, to  show  that  they  are  the  only  heirs  of  said  de- 
cedent. The  demurrers  to  the  12th  count,  which  de- 
clares on  a  contract  made  directly  with  plaintiffs  for 
the  purchase  of  lands,  were  properly  overruled. 

It  results  from  what  has  been  said  that  on  the  cross- 
appeal  all  the  assignments  of  error  are  Avell  taken,  ex- 
cept that  relating  to  the  sustaining  of  the  fourteenth 
ground  of  demun*er  to  the  fourth  count  of  the  original 
complaint,  which  specified  the  failure  of  the  count  to 
aver  that  defendant  had  any  opportunity,  previously  to 
the  order  for  the  re-sale,  to  furnish  security,  satisfac- 
tory to  the  court.  Of  the  assignments  of  error  on  the 
original  appeal  those  only  are  well  taken  which  relate 
to  the  overruling  of  the  11th,  12th,  13th,  14th  and  15th 
grounds  of  demurrer  to  the  8th,  Dth,  10th  and  11th 
counts  of  the  amended  complaint. 
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First  National  Bank  of  Talladegra  v. 
Chaffin  et  al. 

Action  upon  a  Note  under  Seal. 

1.  Promissory  note;  admission  of  indebtedness  thereon  does  not 
estop  maker  from  denying  payment. — The  fact  that  the  maker 
of  a  note  admitted  to  the  transferee  thereof  that  he  owed  a 

,  balance  on  said  note  and  promised  to  pay  it,  does  not  estop 

118    246  «-    *        »  -- 

139  2oi\  the  maker,  upon  being  sued  on  said  note  by  the  transferee. 

Ins  240  from  setting  up  the  defense  that  the  note  had  been  paid,  and 

'           '  from  showing  that  there  was  nothing  due  on  the  note. 

2.  Trial  by  court   without   jury;   when   error  in  admission  of  evi- 

dence requires  a  reversal. — ^Where  a  cause  is  tried  by  the 
court  without  a  Jury,  the  admission  of  illegal  evidence  raises 
a  presumption  of  injury  and  requires  a  reversal  of  the  judg- 
ment, unless  the  remaining  evidence  is  without  conflict  and 
is  sufficient  to  support  the  judgment.  (Overruling  and  mod- 
ifying the  following  cases,  in  so  far  as  they  conflict  with  the 
rule  here  announced:  Bcarhrough  v.  Borders  d  Co.,  115  Ala. 
446;  Berlin  Machine  Works  v.  Alabama  Furniture  Co.,  112 
Ala.  488;  York  Manfg.  Co.  v.  Bessemer  Ice  Manfg.  d  Storage 
Co.,  Ill  Ala.  332;  McAnally  v.  Hawkins  Lumber  Co.,  109  Ala. 
307;  Ramey  v.  Peeples  Grocery  Co.,  108  Ala.  476;  Holmes  v. 
State,  108  Ala.  24 ;  Bayonne  Knife  Co.  v.  Umbenhauer,  107  Ala. 
496;  Woodrow  v.  Hawving,  105  Ala.  240;  McDonald  v.  Jacobs, 
85  Ala.  64;  Gaillard  v.  Duke,  57  Ala.  619;  Hurt  v.Nav'eTiS 
Ala.  459;  Kirksey  v.  Kirksey,  41  Ala.  626;  Bogle  v.  Bogle,  23 
Ala.  544.)     Coleman  and  Habalson,  J  J.,  dissenting. 

3.  Evidence;  admissibility    of    testimony  as    to    ledger    accounts. 

In  an  action  where  one  of  the  issues  is  as  to  the  payment  of 
the  indebtedness  sued  for,  ledger  accounts  between  the  parties 
and  the  testimony  of  a  witness  in  relation  thereto  are  inad- 
missible in  evidence,  when  the  accounts  do  not  appear  on  their 
faces  to  be,  and  are  not  shown  to  have  been,  the  original  en- 
tries made  contemporaneously  with  the  sales  and  payments 
noted  therein. 

4.  Action  on  a  note  by  transferee;  testimony  of  maker  as  to  pay- 

ment to  the  payee  in  the  notes  inadmissible. — In  an  action  on 
a  note  by  a  transferee  to  whom  said  note  had  been  transfer- 
red as  collateral  security,  for  a  debt  owing  the  transferee  from 
the  original  payee  in  the  note,  who  after  said  transfer  had 
died,  where  the  defendant,  who  was  the  maker  of  the  note 
Vol.  118. 
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pleaded  pajrment  to  the  payee  without  notice  of  the  transfer, 
or  that  payment  had  been  made  to  him  as  agent  of  the  trans- 
feree, the  defendant  is,  under  the  statute,  (Code  of  1896, 
S1794,  Code  of  1886,  $2765),  incompetent  to  testify  that  he  had 
paid  said  note  to  said  payee;  the  estate  of  the  deceased  payee 
being  interested  in  the  issue  as  to  whether  or  not  the  note  had 
been  paid  by  the  defendant. 
5.  Evidence;  objection  to  interrogatories. — In  an  action  on  notes, 
where  payment  is  set  up  as  a  defense,  and  to  interrogatories 
propounded  to  a  witness  for  the  defendant  there  is  attached 
copies  of  the  notes  sued  on,  it  is  no  objection  to  questions 
asked  said  witness  relating  to  the  execution  of  said  notes  and 
the  purpose  for  which  they  were  made,  that  said  questions 
have  reference  to  copies  of  the  notes,  and  the  witness  is  re- 
quested to  testify  concerning  copies,  without  producing  the 
original,  or  accounting  for  the  loss  of  the  same;  it  not  being 
pretended  that  the  papers  so  attached  to  the  interrogatories 
were  not  correct  copies  of  the  notes  in  suit  and  inquired  about 
in  the  interrogatories,  and  the  purpose  of  attaching  said  copies 
being  merely  to  describe  and  identify  the  notes,  so  that  the 
witness  might  intelligently  testify  about  them. 

Appeal  from  the  City  Court  of  Talladega. 
Tried  before  the  Hon.  John  W.  Bishop. 

This  suit  was  brought  by  the  appellant,  the  First 
National  Bank  of  Talladega,  against  the  appellees, 
John  W.  Chaffin  and  Mrs.  M.  E.  Chaffin ;  and  counted 
upon  three  notes  under  seal,  two  for  one  hundred  dol- 
lars each,  and  one  for  fifty  dollars.  These  notes  were 
made  by  the  defendants  and  were  payable  to  Warren 
F.  Smith,  by  whom  the  plaintiff  alleges  they  had  been 
transferred  to  it. 

The  pleas  and  replications  are  sufficiently  stated  in 
the  opinion.  To  the  second  replication  defendants  de- 
murred, assigning  several  grounds,  which  were,  in  sub- 
stance, as  follows :  1st.  No  facts  are  averred  that  show 
that  plaintiff  changed  its  position,  or  claim  to  said 
notes  by  reason  of  such  admission,  and  the  bringing  of 
this  suit  is  no  change  in  the  rights  of  the  plaintiff 
in  respect  to  said  notes.  2d.  No  facts  are 
stated  that  show  that  plaintiff  was  induced  to 
believe  that  the  notes  had  not  been  paid,  and 
because  of  such  belief  changed  its  previous  position 
in  respect  to  such  notes,  and  such  admission  does  not 
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estop  defendants  from  setting  up  the  defense  of  pay- 
ment. 3d.  The  facts  stated  fail  to  show  any  considera- 
tion for  the  alleged  promise  to  pay  |125  or  $150,  and 
the  agreement  to  pay  such  sum  set  up  in  the  replication, 
is  without  consideration  and  is  founded  upon  a  past 
consideration,  and  such  agreement  does  not  estop  the 
defendants  from  setting  up  the  defense  of  payment. 
4th.  The  replication  is  a  departure  from  the  complaint, 
complaint  declaring  on  three  notes  or  bonds  under  seal 
aggregating  $250,  and  such  replication  setting  up  a  new 
independent  agreement  to  pay  $125  or  $150.  This  de- 
murrer was  sustained.  The  cause  was  tried  upon  issue 
joined  upon  the  first  replication. 

The  uncontradicted  evidence  showed  that  the  notes, 
under  which  plaintiff  claimed,  were  made  by  the  de- 
fendants to  Warren  F.  Smith,  and  by  him  transferred 
to  the  plaintiff  as  collateral  security.  After  the  trans- 
fer was  made  by  Smith  to  the  plaintiff  and  before  the 
said  notes  fell  due,  they  were  turned  over  to  him,  as 
agent  of  the  plaintiff,  to  collect,  being  among  a  number 
of  notes  which  were  so  turned  over  to  said  Smith  by 
plaintiff,  the  proceeds  of  said  notes  to  be  returned  to 
plaintiff.  Some  months  after  these  notes  were  turned 
over  to  Warren  F.  Smith,  he  died  without  either  return- 
ing the  notes  or  accounting  for  the  money,  if  any  was 
collected  on  them.  After  his  death  demand  was  made 
upon  his  executors  for  the  notes,  but  they  were  never 
turned  over  to  the  plaintiff,  and  then  the  defendants 
in  this  suit  were  notified  that  the  plaintiff  bank  owned 
the  notes,  and  for  the  defendants  not  to  pay  them  to 
the  executors  of  said  Warren  F.  Smith.  After  this 
notice  was  given,  one  of  the  defendants  stated  that  they 
had  paid  some  on  the  notes,  but  still  owed  a  balance  of 
$125,  and  would  pay  the  same  in  the  fall.  Relying 
upon  this  statement,  that  there  was  still  a  balance  due 
on  these  notes,  the  plaintiff  brought  suit  against  the 
defendants.  On  the  trial  the  defendants  produced  the 
notes,  claiming  to  have  them  in  their  possession,  they 
having  been  turned  over  to  them  by  Warren  F.  Smith, 
and  they  also  claimed  to  have  paid  them  in  full. 

Under  the  opinion  on  the  present  appeal  it  is  not  nec- 
essary to  set  out  the  facts  of  the  case  in  further  detail. 
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Defendants  introduced  as  a  witness  E.  J.  Smith,  who 
testified  that  lie  was  one  of  the  administrators  of  the 
estate  of  his  brother,  Warren  F.  Smith,  and  identified 
certain  books  as  the  books  which  had  come  into  his  pos- 
session as  the  ledgers  of  said  Warren  F.  Smith.  Wit- 
ness was  shown  an  account  in  said  books  of  John  W. 
ChaflSn  and  Mary  A.  Chaffin,  and  asked  the  following 
question:  ^'State  whether  or  not  the  said  payments 
shown  by  the  said  account  to  have  been  paid  by  John 
W.  and  Mary  A.  Chaffin  were  made  to  Warren  F. 
Smith."  Upon  plaintift's  inquiry,  the  witness  stated 
that  he  did  not  see  any  of  the  entries  made,  and  did  not 
know  that  they  were  correct,  and  that  he  had  no  per- 
sonal knowledge  of  the  payment  of  any  money  for  the 
sale  of  any  goods.  After  this  statement  by  the  witness 
the  plaintiff  objected  to  the  foregoing  question,  on  the 
following  grounds,  to-wit:  1st.  The  witness  is  testify- 
ing from  an  account  shown  not  to  be  the  original  entry; 
2d,  it  is  hearsay ;  3d,  the  witness  is  not  shown  to  be  com- 
petent to  testify  concerning  the  matters  asked  about. 
The  objection  was  overruled,  and  plaintiff  duly  ex- 
cepted. The  witness  testified  in  answer  to  the  said  ques- 
tion that  the  said  payments  were  upon  the  books  at  the 
time  the  administrators  received  the  same,  and  they 
were  allowed  by  the  administrators,  and  that  the  debits 
and  credits  were  in  the  handwriting  of  Warren  F. 
Smith,  or  of  J.  W.  Hud.^on,  his  bookkeeper,  who  lived 
in  the  State  of  (leorgia.  Thereupon  the  plaintiff  moved 
to  exclude  the  answer  of  said  witness  to  said  question, 
on  the  same  grounds  as  the  objection  to  the  question 
WAS  based.  The  court  overruled  the  said  motion,  and 
plaintiff  duly  excepted.  The  defendants  then  intro- 
duced the  books  of  Warren  F.  Smith  containing  the  ac- 
counts of  John  W.  Chaffin  and  M.  A.  Chaffin.  Plaintiff 
objected  to  the  introduction  of  said  accounts  from  the 
said  books  on  the  following  grounds:  1st,  they  show 
hy  the  evidence  that  they  are  not  original  entries 
which  were  made  at  the  time  the  original  transaction 
took  place;  2d,  they  are  not  shown  by  competent  evi- 
dence to  be  correct;  3d,  they  are  illegal,  irrelevant  and 
immaterial.  The  objection  was  overruled,  and  the 
books  were  admitted,  and  plaintiff  duly  excepted. 
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John  W.  Chaffin  was  introduced  as  a  witness,  and  in 
his  testimony  denied  that  he  had  admitted  that  "he 
owed  a  balance  on  the  notes  sued  on  of  about  |125;  but 
stated  in  his  testimony  that  he  had  paid  the  said  notes. 
The  defendants  asked  witness  the  following  question: 
"Did  you,  or  not,  deliver  or  turn  over  to  Warren  F. 
Smith  the  cotton  raised  by  you  and  your  mother  during 
such  year,  or  any  part  of  such  cotton,  or  the  proceeds 
thereof?"  Defendants  objected  to  said  question,  on 
the  following  grounds,  to- wit :  1st.  It  asks  concerning 
a  conversation  and  transaction  with  Warren  F.  Smith, 
who  is  dead,  and  whose  estate  is  interested  in  the  re- 
sult of  this  controversy;  2d,  it  asks  concerning  a  con- 
versation and  transaction  with  third  parties,  and  the 
plaintiff  was  not  present.  Said  objection  was  over- 
ruled, and  plaintiff  duly  excepted.  In  answer  to  said 
question,  the  witness  stated  that  he  turned  over  all  the 
cotton  to  Warren  F.  Smith,  and  that  he  received  re- 
ceipts from  said  Smith  for  a  portion  of  said  cotton 
turned  over  to  him,  and  said  cotton  was  turned  over  to 
said  Smith  to  pay  the  notes  sued  on  and  the  accounts 
for  which  the  notes  were  given.  The  plaintiff  moved  to 
exclude  the  answer  of  said  witness  to  said  question,  on 
the  same  grounds  as  were  the  foundation  of  the  objec- 
tion urged  to  the  question.  The  motion  was  overruled, 
and  plaintiff  duly  excepted.  This  witness  was  also 
asked  to  state  whether  or  not  he  and  his  mother  "had 
paid  W.  F.  Smith  anything  on  his  notes  or  indebtedness. 
Plaintiff  objected  to  this  question,  upon  the  grounds 
that  it  called  for  illegal  and  irrelevant  evidence;  that  it 
related  to  a  transaction  with  Warren  F.  Smith,  who  is 
dead,  and  whose  estate  was  interested  in  the  result  of 
the  controversy,  and  because  it  called  for  testimony 
concerning  transactions  between  third  parties,  at 
which  plaintiff  was  not  present.  This  objection  was 
overruled  and  the  plaintiff  duly  excepted. 

The  defendants  then  introduced  the  deposition  of 
J.  W.  Hudson,  who  testified  in  substance  that  he  was 
acquainted  with  the  parties  to  the  suit  and  was  book- 
keeper for  Warren  F.  Smith  during  his  lifetime;  that 
said  Smith  was  engaged  at  that  time  in  a  general  mer- 
chandise business  in  Sylacauga,  Alabama,  and  the  de- 
fendants traded  with  said  Smith.    He  stated  that    he 
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neTer  heard  the  said  W.  F.  Smith  say  that  the  copies 
of  certain  notes  which  were  attached  to  the  deposition 
as  Exhibit  A,  and  which  were  the  copies  of  the  notes 
sued  on,  had  been  settled,  but,  to  the  best  of  his  recol- 
lection, they  were  delivered  to  the  defendants;  but  he 
did  not  remember  being  present  at  the  time  they  were 
80  delivered,  or  were  paid.  That  the  notes  were  given 
by  the  defendants  to  Smith  early  in  the  spring  of  1893 
for  advances  to  be  furnished  during  the  year,  as  they 
might  be  required  by  the  defendants,  and  that  Smith 
advanced  more  than  the  amount  of  the  notes  to  the  de- 
fendants during  the  year,  and  that  in  the  fall  of  1893, 
or  some  time  in  the  early  part  of  1894,  a  settlement  was 
had  with  the  defendants,  and  the  notes  were  paid,  but 
he  had  no  remembrance  of  the  circumstance  and  did  not 
remember  to  whom  the  payments  were  made  or  to  whom 
the  notes  were  delivered.  To  the  interrogatories  filed 
by  the  defendants  there  were  attached  copies  of  the 
notes  under  seal,  or  bonds  sued  on,  marked  "Exhibit 
A."  The  plaintiff  objected  to  the  several  questions  con- 
tained in  the  said  interrogatories,  which  inquired  about 
the  execution  of  said  notes,  and  the  purposes  for  which 
they  were  made.  The  grounds  of  each  of  these  objec- 
tions were,  1st,  that  said  questions  ask  concerning  the 
copies  of  notes,  and  said  witness  is  asked  to  testify  con- 
cerning copies,  without  producing  the  originals  or  ac- 
counting for  the  loss  of  the  same;  and  2d,  that  there  is 
higher  and  better  evidence  of  said  notes.  These  several 
objections  were  each  overruled,  and  to  each  of  these  rul- 
ings the  plaintiflf  separately  excepted. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury;  and  upon  the  hearing  of  all  the  evi- 
dence the  court  rendered  judgment  in  favor  of  the  de- 
fendants. To  the  rendition  of  this  judgment  the  plain- 
tiflf excepted.  Plaintiff  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Kxox,  Bowie  &  Dixon,  for  appellant. — 1.  The  court 
erred  in  sustaining  demurrers  to  the  rejoinder  of 
estoppel;  and  holding  tliat  the  defendants  were  not 
^topped  to  plead  payment.  Plaintiff  changed 
its    position    and    incurred     expenses     in     bringing 
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the  suit  relying  on  the  statement  of  defendant  that 
there  was  a  balance  due  on  the  notes. — See  Myers  v. 
Byars,  99  Ala.  484;  Bigelow  on  Estoppel,  550;  Stevens 
v.  Ludlnm^  13  L.  R.  A.  270,  Note;  2d  Uerman  on  Estop- 
pel, 752;  Meistcr  l\  Birncy^  24  Mich.  435;  liohh  t\  Shep- 
hard,  50  Mich,  189;  7  Amer.  &  Eng.  Encyc.  of  Law,  p. 
21;  Ashicorth  v.  Brown,  15  Phil.  (Pa.)  207. 

2.  There  is  error  in  the  ruling  of  the  court  in  allow- 
ing the  defendant  John  W.  Chaffin  to  testify  concern- 
ing transactions  with  Warren  F.  Smith,  for  the  reason 
that  Smith  was  dead  and  his  estate  was  pecuniarily  in- 
terested in  the  result  of  this  suit. — Code  of  1886, 
§2765,  and  amendment  thereto  Acts,  '90-91;  Disniukes 
V.  Tolson,  67  Ala.  386;  Uoch/es  c.  Denny,  86  Ala.  226; 
Warten  i\  Stranc,  82  Ala.  312;  Louis  i\  Easton,  50  Ala. 
470;  Drew  r.  Simnions,  58  Ala.  463. 

3.  The  court  erred  in  allowing  the  introduction  of 
the  books  of  Warren  F.  Smith  in  evidence  and  in  over- 
ruling the  objection  of  plaintiff  to  the  question  asked 
E.  J.  Smith  as  shown  on  page  six  (6)  of  the  abstract, 
and  to  testify  concerning  the  payments  shown  by  the 
books,  on  the  ground  that  there  was  higher  and  better 
evidence,  and  also  that  it  was  shown  by  the  evidence 
that  the  entries  on  the  books  were  not  made  contempora- 
neously with  the  facts  to  which  they  related,  and  by  one 
having  personal  knowledge  of  the  facts. — Disniukes  i\ 
I'olson,  67  Ala.  386;  Moore  i\  Annison,  5  Porter,  105; 
Morton  r.  Miller,  84  Ala.  537;  Powell  i\  State,  84  Ala. 
444. 

4.  The  court  erred  in  overruling  the  objections  to 
the  (luestions  asked  about  copies  of  papers  without 
l)roducing  the  originals  or  accounting  for  their  loss,  and 
called  for  conclusions  of  the  witness;  and  also  erred  in 
overruling  plaintiff's  objections  to  the  answers  to  said 
questions. — 1  Oreenleaf  on  Evidence,  §89. 

5.  We  are  aware  that  in  the  case  of  Wood  row  r.  Haw- 
ri^tg,  105  Ala.  249,  and  also  in  the  case  of  Ramcy  v. 
Pcrplcs  Grocery  Co.,  108  Ala.  476,  that  this  court  has 
held  the  ju'ovision  in  act  creating  the  city  court  of  Tal- 
ladega, that  the  Supreme  Court  will  review  the 
conclusion  and  judgments  of  the  city  court  with- 
out   any    presumption    in    favor    of    the    rulings    of 
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the  court  below  on  the  evidence,  applies  only 
to  eases  where  all  the  legal  evidence  and  data 
are  before  the  trial  court,  and  not  where  the  witnesses 
were  examined  ore  tenus;  but  we  do  not  believe 
(hat  the  Supreme  Court  will  hold  that  where  there  was 
clearly  erroneous  evidence,  as  we  believe  there  was  in 
this  case,  admitted  under  the  idea  of  the  trial  court  that 
it  was  legal  evidence,  and  the  same  was  considered  by 
the  lower  court  as  legal  evidence,  and  in  considering 
ilie  same  as  such  has  reached  a  conclusion  which  proba- 
bly would  not  have  been  reached  otherwise,  that  they 
would  not  reverse  the  case  on  the  admission  of  this  tes- 
timony, especially,  as  we  contend  in  this  case,  if  the  ille- 
gal testimony  was  excluded  there  would  have  been  no 
sufBcient  testimony  remaining  to  sustain  the  defend- 
ants' plea  of  payment. 


Whitsox  &  Graham,  contra. — 1.  The  ruling  of  the 
court  in  sustaining  the  demurrer  to  the  replication  was 
correct.  At  most,  all  that  is  averred  in  the  replication 
is  that  after  the  notes  fell  due  and  while  held  by  plaint- 
iff, defendants  admitted  to  plaintitf  that  they  were  in- 
debted "thereon  in  the  sum  of  $125  to  f  150,  and  agreed 
with  plaintiff  to  pay  such  sum,  and  upon  such  repre- 
sentation plaintiff  brought  this  suit,  and  defendants  are 
stopped  to  set  up  the  defense  herein  sought  to  be 
pleaded."  Such  facts  do  not  deprive  the  defendants  of 
the  right  to  set  up  the  plea  of  payment,  or  any  other 
lep:al  defense  to  the  notes.  And  a  promise  to  pay  plain- 
tiff 125  or  150  dollars,  as  therein  averred,  was  without 
consideration  or  founded  wholly  on  a  past  considera- 
tion.—IVar^,  Murphji  (t  Co,  r.  Morgan,  67  Ala.  461. 

2.  It  is  equally  true  that  an  admission  that  they  owed 
a  part  of  the  debt,  and  a  promise  to  pay  the  same  by 
the  defendants,  as  averred,  does  not  estop  them  from 
setting  np  the  defense  of  payment,  and  such  promise  to 
pay  said  amount,  as  is  averred,  is  gratuitous  and  with- 
out consideration. — Ware  v,  Morgan,  67  Ala.  supra; 
KelUfH  Heirs  v.  Allen,  34  Ala.  664;  IVare  f.  Coirles,  24 
Ala.  449;  Finn  and  Delaneij  r.  Barclay,  15  Ala.  626; 
('lemeuH  r.  hoggins,  1  Ala.  623;  Hnckahee  v,  Alhritton, 
10  Ala.  657;  Carroll  t\  Malone,  28  Ala.  521;  Jones  v. 
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McPhilUpSy  82  Ala.  102;  Leinkaiiff  v.^Mutiter,  76   Ala. 
194;  Sullivan  v.  Conway ^  81  Ala.  153. 

3.  Whatever  claim  or  interest  plaintiff  had  in  said 
notes,  it  possessed  at  the  time  the  declarations  were 
made,  and  was  and  is  the  same  it  held  at  the  time  of 
bringing  this  suit.  It  parted  with  nothing  of  value,  did 
nothing  to  its  detriment,  and  in  fact  did  not  change  its 
position  in  respect  to  such  notes,  because  of  such  alleged 
statements  and  declarations.  The  doctrine  of  estoppel 
rests  for  its  vindication  on  the  manifest  idea  that  to 
allow  such  representation  to  be  gainsaid,  would  be  a 
fraud  on  liim  who  had  acted  on  the  faith  of  it,  believing 
it  to  be  true.  The  element  of  fraud  is  essential,  either 
in  the  intention  of  the  party  estopped  or  in  the  effect 
of  the  evidence  he  attempted  to  set  up. — Jones  v.  Mc- 
Phillips,  82  Ala.  102,  and  authorities  cited;  Leinkauff 
V.  Muntery  76  Ala.  198;  Sullivan  v.  Conway j  81  Ala.  153 ; 
and  authorities  supra. 

4.  Bringing  a  suit  is  not  such  a  change  of  position  or 
liability  incurred  by  plaintiff  as  would  constitute  such 
an  admission  of  indebtedness,  or  promise  to  pay  such 
an  amount,  an  estoppel  in  pais,  cutting  off  all  defense 
against  plaintiff's  claim.  Non  constat,  but  the  plaintiflf 
would  have  brought  the  suit  without  such  statements. 
The  promise  to  pay  the  sum  of  |125  or  $150,  as  averred 
in  the  replication,  is  gratuitous  and  without  considera- 
tion, or  is  founded  wholly  on  a  past  consideration. 
Crim  V.  Nelms,  78  Ala.  608;  Ware  v.  Morgan,  67  Ala. 
461;  Kenan  v,  Holloway,  16  Ala.  59;  1  BrickelPs  Di- 
gest, 385,  §124. 

5.  The  testimony  of  E.  J.  Smith  indentifying  the 
books  of  Warren  F.  Smith,  and  that  the  entries  of  cred- 
its or  payments  on  the  accounts  of  M.  A.  Chaffin  and 
Jno.  W.  Chaffin,  were  in  the  handwriting  of  Warren  F. 
Smith,  who  was  dead,  and  of  J.  W.  Hudson,  his  book- 
keeper, who  was  living  in  the  State  of  Georgia,  and 
were  on  such  books  and  accounts  when  the  same  came 
into  his  hands  as  administrator,  was  competent.  Such 
books  were  shown  to  have  been  kept  in  the  regular 
course  of  business,  and  the  entries  purport  to  have  been 
made  at  or  about  the  time  of  the  transaction. — Elliott 
V.  Dycke,  78  Ala.  157;  Bank  of  Montgomery  v.  Plannett, 
37  Ala.  226;  Hancock  v.  Kelly,  81  Ala.  378;  McDonald 

Vol.  118. 


Digitized  by  VjOOQIC 


"»7.1  OF  ALABAMA.  255 

[First  National  Bank  of  Talladega  v.  Chaffln  et  aZ.] 

t?.  CarneSy  90  Ala.  148;  Boiling  v.  Fannin,  97  Ala.  619; 
Hart  V.  Kendall,  82  Ala.  147. 

McCLELLAN,  J. — This  action  is  prosecuted  by  the 
appellant  bank  against  John  W.  and  M.  A.  Chaffin  for 
the  recoTery  of  money  which  defendants  by  writing  un- 
aer  seal  had  promised  to  pay  W.  F.  Smith,  the  trans- 
ferror of  plaintiff.  Defendants  pleaded:  (1)  pay- 
ment; (2)  payment  to  Smith  without  notice  that  the 
obligations  had  been  by  him  assigned  to  plaintiff;  (3) 
payment  to  Smith  shortly  after  maturity,  and  that  the 
bonds  were  then  surrendered  to  them  by  Smith;  and  (4) 
payment  to  Smith  who  had  the  obligations  for  collec- 
tion as  agent  of  the  bank,  and  who  upon  such  payment 
surrendered  the  same  to  defendants.  Plaintiff  filed 
replications  to  said  pleas  as  follows :  "1st.  That  all  the 
said  pleas  are  untrue.  2nd.  That  said  defendants  are 
estopped  from  setting  up  said  defense  in  said  suit,  for 
that  before  the  bringing  of  this  suit,  and  after  the  said 
notes  fell  due  and  after  notice  from  said  plaintiff  that 
it  held  said  notes  [and  after  the  time  defendants  claizn 
to  have  paid  said  notes] ,  the  defendants  stated  to  the 
plaintiff  that  they  were  indebted  upon  said  notes  in 
the  sum  of  f  125  or  f  150,  and  agreed  with  the  said  plain- 
tiff to  pay  said  sum,  and  that  upon  the  said  statement 
and  representation  of  the  said  defendants  the  said 
plaintiff  brought  this  suit,  and  plaintiff  alleges  that 
said  defendants  are  estopped  thereby,  and  cannot  set 
up  the  said  defense  herein  sought  to  be  pleaded."  De- 
fendants' demurrer  to  this  replication  was  sustained  by 
the  court ;  and  the  propriety  of  that  ruling  is  challenged 
by  the  first  assignment  of  error. 

The  demurrer  was  properly  sustained.  The  gist  of 
the  replication  is  that  defendants  admitted  owing  a 
balance  on  the  notes,  and  promised  to  pay  it.  The  ad- 
niission  can  operate  only  evidentially  as  going  to  show 
indebtedness,  and  not  by  way  of  estoppel  to  show  the 
truth  of  the  admission  to  the  contrary  notwithstanding. 
And  the  promise  to  pay  is  not  supported  by  a  considera- 
tion unless  in  point  of  abstract  fact  there  was  an  un- 
paid balance;  in  which  latter  case  the  promise  would 
^  of  no  advantage  to  plaintiff — except,  perhaps,  as 
tending  to  show  a  balance  unpaid  on  the  original  obli- 
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gation — since  recovery  could  be  had  on  the  notes  them- 
selves without  the  new  promise.  The  case  of  Myers  v, 
ByarSj  99  Ala.  484,  upon  which  reliance  is  put  by  ap- 
pellant in  this  connection,  is  clearly  distinguishable 
from  the  case  at  bar.  In  that  case  Myers  agreed  with 
Byars  and  Landrum  to  hold  |1,000,  part  of  a  certain 
fund,  to  await  the  decision  of  the  courts  as  to  whether 
that  sum  belonged  to  Byars  or  not,  and  the  action 
against  Myers  for  the  sum  he  thus  agreed  to  hold  was 
brought  upon  his  assurance  to  Byars  that  he  had  re- 
ceived the  fund  and  then  had  it.  Mj^ers  was  held  estop- 
ped to  disclaim  or  deny  his  receipt,  and  possession  of 
the  fund,  on  the  same  principle  that  a  party  who  repre- 
sents that  he  has  possession  of  chattels,  choses  in  action 
or  valuable  papers,  and  thereby  induces  an  action  of 
detinue  for  their  recovery,  is  held  estopped  to  deny  or 
disclaim  such  possession. — Sullivan  et  ah  v.  Conicay, 
81  Ala.  153;  Hull  i\  ^^hitc^  3  C.  &  P.  136.  But  the  prin- 
ciple has  never  been  applied  to  a  mere  admission  of  in- 
debtedness. 

This  cause  was  tried  upon  oral  testimony  by  the 
judge  of  the  city  court  without  a  jury,  as  authorized  by 
the  statute  creating  that  court.  On  the  issue  of  pay- 
ment I'd  non — the  only  issue  in  the  case — there  was 
much  of  illegal  and  incompetent  testimony  adduced  by 
the  defendants  against  the  objection  of  the  plaintiff. 
If,  however,  all  this  had  been  rejected,  and  only  the 
legal  evidence  set  forth  in  the  abstract  had  been  intro- 
duced, it  would,  though  conflicting,  be  sufficient  to  sup- 
port the  conclusion  of  the  court,  that  the  notes  sued  on 
had  been  paid,  on  appeal  to  this  court  under  the  rule 
for  revising  such  conclusions  declared  in  Woodroio  i\ 
Ha  wring,  105  Ala.  240.  And  it  has  been  repeatedly, 
though  not  uniformly,  held,  before  and  since,  as  also  in 
that  adjudication,  that,  in  such  case  on  appeal,  the  con- 
clusion and  judgment  below  will  be  referred  to  the  legal 
evidence  before  the  trial  court,  and  concurred  in  and 
affirmed  notwithstanding  the  errors  committed  in  the 
admission  of  illegal  testimony. — Knife  Co.  v.  Ufnben- 
/?a//rr,  107  Ala.  496;  Holmes  i\  Htate,  108  Ala.  24; 
Woodrow  r.  Hairving,  supra:  Kirksey  r.  Kirksey,  41 
Ala.  626;  Gaillard  r.  Duke,  57  Ala.  619.  But,  with 
obvious  propriety,  it  has  been  decided  that  the  rule  just 
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stated  does  not  apply,  "when  it  appears  that  the  judg- 
ment was  based  upon  illegal  evidence,  which  was  re- 
ceived against  the  objection  and  exception  of  the  appel- 
lant,  and  without  which  the  judgment  cannot  be  sup- 
ported.''— Dolan  V.  Dolan,  89  Ala.  256.  On  the  other 
hand,  in  the  best  considered  case  we  recall  upon  this 
subject,  the  rule  itself  was  expressly  and  unequivocally 
repudiated,  upon  grounds  which  carry  conviction  of  the 
correctness  of  the  conclusion  reached  with  them,  when 
we  keep  in  mind  that  the  trial  judge  in  such  cases  is  the 
jury,  that  his  finding  of  fact  will  be  disturbed  only  upon 
such  appearance  of  error  therein  as  would  justify  the 
setting  aside  of  the  verdict  of  a  jury,  that  the  appellate 
court  cannot  know  that  such  finding  was  uninfluenced 
by  illegal  testimony  any  more  than  it  can  know  that  tes- 
timony improperly  allowed  to  go  to  a  jury  w^as  without 
effect  upon  their  verdict,  and  hence  in  neither  case  can 
be  assured  that  the  erroneous  admission  of  testimony 
worked  no  injury  to  the  party  objecting;  and,  finally, 
that  the  application  of  the  rule  to  any  case  in  which  the 
legal  evidence  is  materially  conflicting  may  well  lead 
to  and  require  the  affirmance  of  a  judgment  which  never 
shc'UlJ  have  been  rendered,  and  which  would  not  have 
been  rendered  but  for  an  erroneous  view  taken  by  the 
trial  judge  as  to  the  admissibility  of  testimony.  The 
ca^e  referred  to  is  Harwoodj  Adnir.  v.  Harper  et  al., 
54  Ala.  659.  There  the  rule  for  revising  the  conclusion 
of  fact  reached  by  a  judge  sitting  without  jury  is  de- 
clared to  be  that  a  judgment  or  decree  based  upon  and 
following  such  conclusion  will  not  be  reversed  unlesj^ 
it  is  manifestly  wrong;  "and  where  illegal  evidence  is 
admitted,  the  presumption  of  injury  arises,  compelling 
a  reversal,  unless  the  remaining  evidence  is  without 
conflict,  and  supports  the  judgment."  The  opinion  on 
this  point  by  Brickeij.^  C.  J.,  is  so  clear  that  we  venture 
to  reproduce  it  here:  "The  court  of  probate,  on  the 
settlement  of  administrations,  determines  questions  of 
fact  without  the  intervention  of  a  jury.  Its  action 
upon  the  whole  evidence  thus  becomes  matter  of  law, 
revisable  on  error.  It  has  grown  to  be  a  rule  of  prac- 
tice not  to  reverse  its  judgment  on  the  facts  unless  it  is 
manifestly  wrong.  In  Bogle  v.  Bogle,  23  Ala.  544,  it 
is  held,  when  the  whole  evidence  is  set  out,  its  judgment 
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fc^hould  not  be  reversed,    if,    rejecting   illegal   eyidence 
Avhieli  may  have  been  received,  enough  remains  to  sup- 
port it.     In  Minis  v,  Sturdevant,  23  Ala.  664,  fhe  decree 
of  the  court  was  reversed  for  the  single  error  of  admit- 
ting incompetent  evidence,  though  it  was  urged  the  ad- 
mission of  such  evidence  worked  no  injury,  as  without 
it  there  was  abundant  evidence  to  support  the  decree. 
The  court  said  in  answer :     'It  is  true  the  bill  of  excep- 
tions sets  out  much  other  evidence,  but  it  is  not  for  this 
court  to  say  that  the  proof  was  abundant  without   the 
evidence  in  question,   and   that,   therefore,   no   injury 
could  arise  from  the  admission  of  the  testimony.     The 
rule  of  this  court  is,  that  it  will  presume  injury  from 
error,  unless  the  record  itself  rebuts  the  presumption. 
This  the  record,  in  our  opinion,  does  not  do.     We  may 
have  our  own  private  opinion  as  to  which  side  has  the 
advantage  in  the  weight  of  testimony  offered,   but   we 
cannot  pretend  to  say  the  court  below   was   not  mate- 
rially influenced  by  the  evidence  in  question.     If  tlie  de- 
fendants in  error  would  avail  themselves  of  the  prin- 
ciple which  they  invoke,  they  should  show  by  the  bill 
of  exceptions,  or  in  some  other  manner  by  the  record, 
that  the  court  below  was  in  no  respect  influenced  by  the 
testimony  admitted,  or  that  no  injury  resulted  to  the 
plaintiff  in  error  from  the  ruling  of  the  court.'     Again 
it  is  said,  the  question  was  one  purely  of  the  competency 
of  the  evidence  offered.    In  Kirkscy  v.  Kirksey,  41  Ala. 
626,  without  any  reference  to  former  decisions,  it  was 
said,  in  revising  the  decree  of  the  court  of  probate  on 
a  final  settlement,  each  assignment  of  error    relating 
only  to  the  admission  or  rejection  of  evidence,  that  4n 
passing  on  the  merits  of  the  case,  we  must  look  at  the 
evidence,  as  the  probate  judge  should  have  done;  and, 
consequently,  no  injury  will  result  from  the  admission 
of  illegal  or  irrelevant  testimony.'     The  decree  of  the 
court  of  probate  was  reversed,  and  yet  the  only  errors 
the  court  could  have  committed  was  in  the  admission 
or  exclusion  of  evidence.     It  cannot  be    doubted   that 
wLicn  illegal  evidence  is  admitted,  or  legal  evidence  ex- 
cluded, on  a  trial  before  a  jury,  the  error  creates  pre- 
sumption of  injury,  compelling  a  reversal,  unless  the 
presumption  is  repelled.     We  do  not  propose  now  to 
examine  the  various  decisions  on  the  point,  but  a  criti- 
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cal  analysis  of  them  will  result  in  this,  that  the  evi- 
dence admitted,  or  rejected,  discarding  all  considera- 
tions of  its  credibility,  was  merely  superfluous  or  cumu- 
lative, when  the  presumption  of  injury  has  been  re- 
garded as  repelled.  The  court  has  never  assumed  to 
enter  the  jury  box,  and  say  the  jury  ought  not  to  have 
been  affected  by  the  evidence  admitted,  or  could  not 
have  been  by  the  evidence  excluded,  if  it  had  been  ad- 
mitted. It  is  enough  that  the  one  or  the  other  could 
have  had  a  legitimate  influence  on  the  jury.  How  far 
the  jury  ought  to  have  been  controlled  by  the  one  or  the 
otlier  is  a  matter  resting  in  the  honest,  enlightened  and 
just  discretion  of  the  court,  on  a  motion  for  a  new  trial. 
In  our  system,  the  judge  is  often  substituted  for  the 
jury,  and  is  made  not  only  to  declare  the  law,  but  is  the 
trier  of  facts.  From  his  judgment  an  appeal  lies  to 
this  court.  The  record  discloses  all  the  evidence,  and 
that  parts  of  it  were  admitted,  against  the  party  com- 
plaining of  error.  How  can  th^s  court  pronounce  judg- 
ment? A  judgment  should  never  be  reversed  here,  un- 
less it  can  be  said,  in  the  language  of  the  common  law 
writ  of  error,  there  is  ^manifest  error  to  the  great  pre- 
judice' of  the  party  appealing.  When  error  is  found, 
ihe  presumption  of  prejudice  or  injury  arises,  and  un- 
less it  is  clearly  repelled,  a  reversal  must  follow.  If 
illegal  evidence  has  been  admitted  the  judgment  must 
be  reversed,  unless  the  remaining  evidence  is  without 
conflict,  and  supports  the  judgment.  When  there  is 
conflict,  and  the  judgment  can  be  supported  only  by  an 
inquiry  as  to  the  credibility  of  the  witnesses,  and  the 
preponderance  of  evidence,  it  is  better  to  submit  that 
question  anew  to  the  decision  of  the  primary  court, 
which  can  have  the  witnesses  before  it,  and,  observing 
their  demeanor,  is  the  better  able  to  pass  on  their  cred- 
ibility. Discarding  the  evidence  we  have  declared  in- 
admissible, that  remaining  is  in  painful  conflict,  and 
without  expressing  an  opinion  as  to  its  weight,  we  are 
not  prepared  to  render  judgment  on  it." 

We  see  no  escape  from  the  conclusion  enforced  by 
these  views.  The  conclusion,  indeed,  follows  so  logi- 
cally and  necessarily  from  the  premises — a  trial  of  an 
issue  of  contested  fact  on  oral  testimony  by  a  judge  sit- 
ting as  a  jury,  the  admission  of  illegal  evidence,    con- 
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flicting  legal  evidence — that  we  are  impelled  to  return 
to  and  adopt  it  as  embodying  the  true  rule  of  appellate 
action  in  such  cases,  notwithstanding  our  reluct- 
ance to  overrule  or  modify  so  many  of  our  own  decis- 
ions taking  a  contrary  view. 

The  judgment  now  before  us  must  be  reversed,  there- 
fore, since  we  have  assurance  neither  that  it  should  nor 
that  it  would  have  been  rendered  by  the  judge  of  the 
city  court  had  the  illegal  evidence  been  rejected  by  him; 
and,  for  the  purposes  of  another  trial,  we  will  avert 
briefly  to  the  court's  rulings  upon  the  admissibility  of 
testimony. 

The  ledger  accounts  of  Warren  F.  Smith,  deceased, 
against  the  defendants  and  the  testimony  of  E.  J. 
Smith  in.  relation  thereto  should  have  been  excluded  for 
the  reason  that  said  accounts  do  not  appear  prima  fdcie, 
and  are  not  shown  to  have  been,  the  original  entries 
made  contemporaneously  with  the  sales  and  payments 
noted  in  them. — Dismukcs  r.  TolsoUy  67  Ala.  386;  Hor- 
ton  V,  Miller,  84  Ala.  537. 

The  notes  sued  on  having  been  made  to  Warren  F. 
Smith  and  by  him  transferred  to  the  plaintiff  as  collat- 
eral security  to  a  note  which  plaintiff  held  against  him, 
his  estate,  he  being  dead,  was  obviously  interested  on 
the  issue  whether  they  had  been  paid  by  the  defendants 
to  him  in  his  lifetime,  as  the  agent  of  the  plaintiff,  or 
without  notice  of  the  transfer;  and  under  the  statute, 
John  W.  Chafftn,  a  party  defendant  to  the  action,  was 
incompetent  to  testify  that  he  had  paid  the  notes  to 
Smith. — Acts,  1890-91,  p.  557;  Disrmikes  v.  Tolson,  67 
Ala.  386. 

There  was  no  error  in  overruling  the  objections  to  in- 
terrogatories propounded  by  defendants  to  the  witness 
Hudson.  It  is  not  pretended  that  the  papers  attached 
to  the  interrogatories  marked  "Exhibit  A"  were  not  cor- 
rect copies  of  the  notes  in  suit  and  inquired  about  in 
the  interrogatories;  and  the  purpose  of  attaching  these 
copies  was  merely  to  describe  and  identify  the  notes  to 
the  witness  that  he  might  intelligently  testify  on  the 
issue  of  their  payment ;  and  with  no  view  of  proving  the 
contents  of  the  notes. 

For  the  errors  committed  by  the  trial  court  in  the 
admission  of  the  book  accounts  and  the  testimony  of  E. 
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J.  Smith  as  to  the  payment  of  said  accounts,  of  which 
it  was  shown  he  had  no  knowledge  except  that  derived 
from  the  accounts  themselves,  and  in  the  admission  of 
the  testimony  of  one  of  the  defendants  in  reference  to 
payments  made  to  Warren  F.  Smith  in  his  lifetime,  the 
judgment  of  the  city  court  must  be  reversed.  The 
cause  will  be  remanded. 
Reversed  and  remanded. 

COLEMAN,  J.,  dissenting. — This  case  was   tried   by 
the  court  without  the  intervention  of  a  jury,  and  judg- 
ment rendered  for  the  defendants.     It  cannot  be  ques- 
tioned that  the  court  erred  in  the  admission  of  illegal 
mdenee  offered  by  the  defendants;  and  the  first  ques- 
tion for  consideration  is,  whether  such  error  as  matter 
of  right  entitles  the  appellant  to  a  reversal.  The  rule  set- 
tled by  a  long  line  of  decisions,  to  which  there  have  been 
ht  few  exceptions,  is,  that  where  the  court  decides  upon 
the  facts  as  well  as  pronounces  the  law,  if  the  legal  evi- 
dence justified  the  finding,  the  judgment  would  be   af- 
^fined,  notwifhstanding  the  court  had  admitted  the  in- 
troduction of  illegal  evidence. 

In  the  case  of  Bogle  v.  Bogle^  23  Ala.  544,  the  court 

iJses  the  following  language :     "We  consider  it  unneces- 

^^7  to  inquire  into  the  rulings  of  the  court   upon    the 

other  portions  of  the  evidence.     Much  of  it  was  illegal, 

"^^  if  it  had  all  been  rejected,  we  think  enough  remains 

^^  sustain  the  judgment  of  the  court;  and  as  under  the 

a^t  of  11  February,  1850,  (Pamphlet  Acts,  27),  it  is  the 

^^^y  of  the  court  to  decide  questions  of  fact,  growing 

?^^  of  administrations,  without  the  intenention   of  a 

l^^y,  unless  upon  the  application  of  one  of  the  parties, 

^^  follows  that  its  action  upon  the  whole  evidence  is  a 

matter  of  law,  and  revisable  here  in  the  same  manner 

^s  the  decision  of  the  court  upon  questions  of  fact  aris- 

^^8  upon  a  trial  in  the  common  law  forums,  which  are 

MeiTed  to  the  court  rather  than  the  jury;  as  where  the 

^i^petency  of  a  witness  is  to  be  determined,  the  loss 

of  a  WTiting,  or  other  questions  of  a  like  character.     In 

these  cases,  this  court  will  look  to  the  whole  evidence, 

i^  it  is  to  be  found  in  the   record,   and  will   not  send 

it  back  for  another  trial,  if  enough  remains  to  sustain 

ite  judgment,  rejecting  testimony  which  may  have  been 

ilMly  admitted." 
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In  the  case  of  Kirksey  v.  Kirksey,  41  Ala.  626,  635, 
the  court  uses  the  following  language :  "In  passing  on 
the  merits  of  the  case,  we  must  look  at  the  evidence  as 
the  probate  judge  should  have  done;  and  consequently 
no  injury  will  result  to  appellants  from  the  admission 
of  illegal  or  irrelevant  testimony."  In  the  case  cited, 
the  court  critically  examined  the  legal  evidence,  though 
conflicting,  and  reversed  the  judgment,  not  because  of 
the  admission  of  illegal  evidence,  but  because  the  legal 
evidence  did  not  warrant  the  finding  of  the  trial  court. 

In  Hurt  v.  Nave^  49  Ala.  459,  it  was  said :  "When  a 
cause  is  tried  without  the  intervention  of  a  jury,  the  ap- 
pellate court  will  not  scan  with  critical  accuracy,  mere 
technical  objections  to  evidence  which  was  admitted, 
but  will  presume  that  the  presiding  judge,  in  making 
up  his  decision,  disregarded  all  illegal  evidence." 

In  Gaillard  v,  Duke,  57  Ala.  619,  the  same  rule  was 
held,  the  court  declaring,  that  the  cause  would  not  be 
reversed,  because  of  the  admission  of  irrelevant  testi- 
mony. 

In  McDonald  v.  Jacobs,  85  Ala.  64,  it  was  held  that 
the  admission  of  illegal. evidence,  "would  be  error  with- 
out injury,  as  the  decree  of  the  probate  court  is  fully 
sustained  without  this  evidence." 

In  Dolan  r.  Dolan,  89  Ala.  256,  it  was  said,  that  the 
rule  does  not  apply  "when  it  appears  that  the  conclu- 
sion and  judgment  of  the  court  are  based  upon  illegal 
and  incompetent  evidence,  without  the  consideration 
of  which  the  finding  cannot  be  supported." 

In  Woodroiv  t*.  Hawving,  105  Ala.  240,  it  was  held 
that  when  the  case  was  tried  by  the  court  without  a 
jury,  although  the  trial  court  may  have  erred  in  the  ad- 
mission of  evidence,  yet  if  the  judgment  is  sustained  by 
all  the  legal  evidence,  this  court  will  not  reverse  the 
case. 

In  Holmes  t\  The  State,  108  Ala.  24,  the  same  rule 
was  declared,  the  court  saying,  "the  presumption  being 
here  indulged  that  the  action  of  the  court  in  rendering 
its  judgment,  was  induced  by  and  rested  upon  the  suffi- 
cient legal  evidence." 

In  Rameif  v.  Pee  pies  Grocery  Co,,  lb.  476,  we  have 
the  same  principle  declared ;  also  in  Bayonne  Knife  Co. 
V.  Umbenhauer,  107  Ala.  496;  Manufacturing    Co.    v. 
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Bessemer  Co.,  Ill  Ala.  332;  Machine  Works  v.  Furni- 
ture  Co.,  112  Ala.  488. 

Other  cases  might  be  cited.     In  one  of  the  latest  de- 
cisions by  this  court — Scarbrough  v.  Borders,  115  Ala* 
436 — the  legal  evidence  was  conflicting,  and  there  were 
exceptions^  to  the  rulings  of  the  court  upon  the  admis- 
sion of  this  testimony.     Following  the  many  decisions 
of  this  court,   Haralson^  J.,   speaking  for  the  court, 
said:    "The  court  rendered  judgment  on  the  evidence 
in  favor  of  the  defendant.     We  will  not  review  the  evi- 
dence.    It  was  not  free  from  conflict."     "On  the  trial 
l>y  the  court  without  a  jury,  error  in  the  admission  of 
evidence  will  not  work  a  reversal,  if  the  judgment  ren- 
dered is  sustained  by  the  legal  evidence."     The  case  was 
affirmed,  on  the  ground    that  the   legal   evidence   sus- 
tained the  judgment,  although  there  was  conflict  in  the 
l^gal  evidence,  and  although  the  record  may  have  shown 
tie  admission  of  illegal  evidence.     This  principle  was 
<?leaply  recognized  in  the  case  of  Dolan  v.  Dolan^  89  Ala. 
?56,  the  court  adding  that  it  has  "no  application,  when 
^^  appears  that  the  conclusion   and   judgment   of   the 
^^urt  are  based  upon  illegal  and  incompetent  evidence, 
^^thout  the  consideration  of  which  the  finding  cannot 
^  Supported."    The  rule  with  this  qualification  has  be- 
^^yie  the  settled  law  of  this  State. 
,,^t  is  true  that  in  the  case  of  Ear  wood  v.  Harper,  54 
:^'   669,  it  was  said,  "if  illegal  evidence  has  been  ad- 
ma  •  ^^'  the  judgment  must  be  reversed,  unless  the   re- 
•    ^^ing  evidence  is  without  conflict  and  supports   the 
\u\x^ent.''     This  rule  is  at  variance   with  the   estab- 
I  Wsbed  doctrine  of  this  court,  when    applied  to    cases 

tried  by  the  court  without  a  jury.     It  is  rare  that  a  case 
tried  by  the  court  without  the  intervention  of  a  jury, 
conies  to  this  court  for  review  in  which  there  was  no 
[  conflict  in  the  evidence,  and  it  has  never  been  held  or 

contended,  that  a  mere  conflict  in  the  evidence  entitled 
\  the  appellant  to  a  reversal.     If  the  rule  stated  in  Bogle 

I  t;.  Bogle,  23  Ala.  544,  546,  that  "in  these  cases    (tried 

[  by  the  court  without  a  jury),  this  court  will  look  to  the 

[  whole  evidence,  if  it  is  to  be  found  in  the  record,  and 

[  will  not  send  it  back  for  another  trial,  if   enough   re- 

Diains  to   sustain    its   judgment,    rejecting   testimony 
Which  may  have  been  illegally  admitted ;"  and  in  Kirk- 
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8cy  V.  Kirkseifj  41  Ala.  supra,  p.,  655,  where  it  is  said : 
**Part  of  their  evidence  was  clearly  admissible  and 
other  parts  were  objectionable.  ♦  ♦  ♦  All  the  evi- 
dence being  set  out,  and  being  addressed  to  the  court, 
and  not  to  the  jury,  it  was  at  most  error  without  injury. 
*  *  *  In  passing  on  the  merits  of  the  case,  we  must 
look  at  the  evidence  as  the  probate  judge  should  have 
done,  and  consequently  no  injury  will  result  to  appel- 
lants from  the  admission  of  illegal  or  irrelevant  testi- 
mony;" and  in  the  many  other  cases  cited  supra,  be  ap- 
plied, the  illegal  and  irrelevant  evidence  will  be  re- 
jected, and  the  cause  considered  precisely  as  if  there 
had  been  no  illegal  evidence  admitted.  There  has  al- 
ways been  a  distinction,  in  cases  tried  by  the  court 
without  a  jury,  and  cases  where  the  facts  were  submit- 
ted to  a  jury. 

In  view  of  the  long  line  of  decisions,  establishing  the 
practice  of  this  court,  all  of  which  must  be  set  aside  and 
overruled,  in  order  to  declare  the  principle  now  con- 
tended for,  nameh ,  that  if  on  a  trial  by  the  court  with- 
out a  jury,  there  is  error  in  the  admission  of  evidence, 
the  case  must  be  reversed,  unless  all  the  legal  evidence 
is  without  conflict  and  supports  the  judgment  of  the 
trial  court,  we  cannot  yield  our  assent  to  its  adoption. 

We  will  now  briefly  refer  to  the  evidence.  After  re- 
jecting the  illegal  evidence,  to-wit,  the  ledger  accounts 
of  WaiTen  F.  Smith,  deceased,  against  the  defendants, 
and  the  testimony  of  E.  J.  Smith,  in  relation  thereto 
(1) ism  likes  v.  Tolson^  07  Ala.  386;  Horton  v.  Miller, 
84  Ala.  587),  and  the  testimony  of  John  W.  Chaffin,  a 
party  defendant  to  the  action,  that  he  had  paid  the 
notes  to  Smith  in  his  lifetime,  as  the  agent  of  the  plain- 
tiff to  collect  them,  (Acts  of  1890-91,  p.  557;  67  Ala. 
supra)  the  only  material  conflict  relates  to  the  admis- 
sion of  one  of  the  defendants,  John  W.  Chaffin,  as  to 
whether  there  was  a  balance  due  on  the  notes  sued 
upon.  There  was  no  conflict  of  the  execution  of  the 
notes,  the  transfer  to  plaintiff  by  the  payee,  Warren  F. 
Smith,  as  collateral  security,  their  re-delivery  subse- 
quently to  him,  and  that  he  was  to  collect  the  notes  as 
the  agent  of  the  plaintiff.  John  W.  Dixon,  a  disinter- 
ested witness,  testified  that  the  defendant  admitted  on 
two   occasions,   that   there   was   still  due  on  the  notes 
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about  f  125.  B.  F.  Cliett,  a  disinterested  witness  in- 
troduced by  the  defendant,  testified  that  John  W.  Chaf- 
fin  admitted  to  Dixon  that  he  owed  from  flOO  to  |125 
on  the  note.  There  was  the  letter  also,  signed  "John 
W.  Chaffin,  May  A.  Chaffin,  his  mother." 

John  W.  Chaffin  himself  denied  having  stated  that 
he  owed  any  amount  on  the  notes,  but  admitted  that  he 
said  his  mother  owed  a  balance  on  account  to  W.  F. 
Smith,  and  that  he  thought  it  was  about  one  hundred 
dollars.  If  there  were  no  other  facts  to  support  the 
plea  of  payment  but  those  stated,  we  might  proceed  to 
render  judgment  for  plaintiflF,  but  there  are  some  other 
facts  in  the  case,  and  there  are  circumstances  which 
lead  us  to  believe  the  existence  of  legal  evidence,  as  to 
facts  which  we  are  not  at  liberty  to  consider,  in  the  con- 
dition of  the  record.  The  record  presents  a  case  which 
in  our  opinion  necessitates  a  reversal  and  remandment 
of  the  cause,  that  exact  justice  may  be  done  between 
the  parties. 

Where  a  mortgage  secures  a  note  and  also  such  addi- 
tional indebtedness  as  may  be  contracted,  if  the  mort- 
gaged property  is  applied  to  such  additional  indebted- 
ness in  preference  to  the  notes,  it  cannot  be  said  to 
have  been  illegally  applied,  there  being  no  direction  or 
agreement  that  it  should  be  otherwise  applied. 

We  think  the  demurrer  to  plaintiflf's  replication  prop- 
erly sustained,  and  we  find  no  error  in  overruling  the 
objections  to  interrogatories  proi)Ounded  by  the  defend- 
ants to  the  witness  Uudson. 

Haralson,  J.,  concurs  in  the  foregoing  opinion.  All 
concur  in  the  reversal  of  the  judgment  of  the  trial 
court. 


Caperton  v.  Hall. 

statutory  Action  of  Ejectment. 

^  Deea;  adverse  possession  hy  life  tenant;  ejectment  by  remain- 
derman,— ^Where  a  deed  conveying  a  life  estate  with  the  re- 
xxiainder  to  tbe  children  of  the  life  tenant  is  inoperative  as 
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a  conveyance  of  the  legal  title,  by  reason  of  defects  in  its 
execution,  in  that  there  was  no  attestation  or  acknowledg- 
ment, the  life  tenant,  though  in  possession  of  such  lands  for 
more  than  ten  years,  does  not  acquire  by  adverse  possession  a 
perfect  legal  title  as  against  the  reversion;  and  upon  the 
death  of  the  life  tenant  after  such  posession,  the  remainder- 
men in  the  deed,  who  were  the  heirs  at  law  of  the  tenant  for 
life,  do  not  inherit  a  perfect  legal  title,  or  any  estate  from 
the  life  tenant;  and  being  the  owners  of  only  an  equitable  es- 
tate under  the  defective  deed,  the  remaindermen  can  not  main- 
tain an  action  of  ejectment  against  the  grantor  in  said  deed. 
{Hall  V.  Caperton,  87  Ala.  285.  overruled  in  so  far  as  it  an- 
nounces a  contrary  doctrine.) 
2.  Partition  in  probate  court;  jurisdiction  of  only  legal  estates. 
In  a  proceeding  in  the  probate  court  for  a  sale  of  lands  for 
partition,  only  the  legal  estate  is  before  the  court  for  adjudi- 
cation, and  the  court  has  no  jurisdiction  over  equitable  rights 
and  estates;  and  in  such  a  proceeding,  where  all  the  parties 
claiming  any  interest  in  the  lands  are  before  the  court,  and 
the  court  acquires  jurisdiction  of  all  matters  and  interests 
contained  in  the  partition,  and  the  proceeding  is  in  every  re- 
^spect  regular,  and  the  decree  in  legal  form,  and  the  sale  is 
confirmed,  the  purchaser  at  the  sale  holding  a  deed  executed 
under  the  order  of  the  court,  acquires  the  legal  estate  in  said 
lands,  upon  which  he  can  defend  an  action  of  ejectment  subse- 
quently brought  by  parties  who  had  only  an  equitable  estate 
therein. 

Appeal  from  tlie  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  John  B.  Tally. 

Tiiis  was  an  action  of  ejectment,  brought  by  the  ap- 
pellees against  the  appellant.  The  facts  of  the  case  are 
sufficiently  set  forth  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  courts 
at  the  request  of  the  plaintiff,  gave  the  general  affirma- 
tive charge  in  their  favor.  The  defendant  excepted  to 
the  giving  of  this  charge,  and  also  excepted  to  the 
court's  refusal  to  give  the  general  affirmative  charge  re- 
quested by  him.  There  were  verdict  and  judgment  for 
the  plaintiffs.  The  defendant  appeals,  and  assigns  as 
error  the  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

W.  L.  Martin,  for  appellant. — In  an  action  of  eject- 
ment, the  party  having  the  superior  legal  title  must  pre- 
vail, whatever  may  be  the  equities  of  the  other  party. 
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3  Brick.  Dig.  325,  §§33,  34;  Potts  v.  Coleman,  67  Ala 
221. 

Mrs.  Caper  ton's  possession  was  that  of  a  tenant  for 
life;  was  not  adverse  to  appellant  or  those  whose  inter- 
ests he  has  acquired,  and  did  not  have  the  effect  to 
clothe  her  with  the  legal  title  to  the  land.  There  can 
be  no  such  thing  as  adverse  possession  by  a  person  who 
is  in  the  rightful  possession  of  land.  If  there  be  no 
other  person  entitled  to  present  possession,  there  can 
be  no  repugnancy,  actual  or  constructive,  betweeen  the 
mere  possession  of  the  occupant  and  the  rights  of  any 
one  else.  A  possession,  to  be  adverse,  must  operate  to 
disseize  or  oust  some  other  claimant  of  his  possession 
or  right  of  possession. — Pickett  v.  Pope,  74  Ala.  122; 
Pope  V,  Pickett,  65  Ala.  487 ;  Smith  v.  Cooper,  59  Ala. 
494;  Thrasher  v.  Ingram,  32  Ala.  645;  Pendley  v.  Madi- 
son, 83  Ala.  484;  1  Amer.  &  Eng.  Encyc.  of  Law,  237, 
238;  Malloy  v.  Briiden,  86  N.  C.  251;  Musham  v,  Mus- 
ham,  87  111.  80;  Melviti  v.  Waddell,  75  N.  C.  361;  Culver 
i\  Rhodes,  87  N.  Y.  348. 

Any  possession  of  land  which  is  accompanied  by  the 
recognition  of  a  superior  title  still  existing,  can  not  be 
adverse  to  that  title.  It  must  be  made  to  appear  that 
the  possession  was  under  a  claim  or  color  of  title,  hos 
tile  to  the  true  owner,  and  a  claim  of  the  entire  title. 
And  the  same  must  be  in  open  hostility  to  the  true 
owner. — Tyler  on  Ejectment  and  Adverse  Possession, 
pp.  883,  884,  886,  887;  Allen  v,  DeGroodt,  14  Am.  St 
liep.  626,  635,  note.  "Whoever  enters  under  a  deed  to 
land  enters  claiming  according  to  his  deed;  and  if  the 
deed  be  defective,  and  nothing  pass  under  it,  it  may  still 
be  evidence,  both  of  the  extent  and  character  of  the  oc- 
cupation."— Buswell  on  Lim.  &  Adv.  Pos.,  p.  355,  §255. 
**A  deed  cannot  be  color  of  title  beyond  what  it  purports 
to  convey.''— Wood^  v.  Banks,  14  N.  H.  101. 

J.  E.  Brown^  contra. 

COLEMAN,  J. — The  action  is  ejectment.  Some  of 
the  questions  involved  in  this  case  were  adjudicated  in 
the  case  of  Caperton  v.  Hall,  83  Ala.  171.  The  case 
Jtself  was  here  on  a  former  appeal,  and  reported  in  87 
Ala.  285.    There  are  some  facts  in  the  present  record. 
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which  were  not  in  either  record  on  former  appeals,  or 
else  were  not  duly  considered,  and  we  deem  it  neces- 
sary to  state  the  facts  with  some  particularity  and  at 
length,  in  order  to  properly  understand  the  reasons  for 
our  conclusion  of  this  appeal. 

George  W.  Caperton,  being  the  owner  of  a  tract  of 
land  containing  about  eight  hundred  acres,  in  Novem- 
ber, 1867,  sold  and  by  deed  conveyed  the  same  to  four 
sons,  children  by  his  first  wife,  to-wit,  Samuel,  Adam, 
Hugh  E.  and  John  F.  Caperton.  George  W.  Caperton, 
the  grantor,  died  in  July,  1868,  and  left  surviving  him, 
his  widow,  Delaney  Caperton,  and  four  children  by  his 
lost  wife,  to-wit,  Mary,  Perminta,  Eletha  and  Georgia 
Caperton.  The  widow,  Delaney  Caperton,  did  not  join 
her  husband  in  the  deed  to  his  four  sons  by  his  first 
wife,  and  on  the  death  of  her  husband,  became  entitled 
to  dower  in  the  lands  conveyed  to  them.  The  husband 
and  father  died  in  July,  1868.  Hugh  Caperton  died 
intestate  without  having  married,  in  1867,  and  John  F. 
Caperton,  another  of  the  four  sons,  died  intestate  in 
September,  1868,  without  having  married.  Upon  the 
death  of  Hugh  Caperton  and  John  F.  Caperton  their 
interest  in  the  lands  descended  to  the  two  brothers  of 
the  whole  blood,  and  their  sisters  of  the  half  blood, 
share  and  share  alike.  In  1870,  after  the  death  of  tlie 
husband  and  grantor,  and  after  the  death  of  Hugh  and 
John  F.  Caperton,  Samuel  Caperton  and  Adam  Caper- 
ton, the  surviving  grantees  in  the  deed  from  their 
father,  settled  with  Delaney  Caperton,  the  widow,  for 
her  dower  interest  in  the  tract  of  land  conveyed  to  the 
four  sons,  by  executing  an  instrument  to  her,  contain- 
ing apt  words  to  convey  to  her  in  fee  simple  with  war- 
ranty against  the  grantors,  ^*for  her  natural  life,  and  at 
her  death  to  her  four  children  by  her  late  husband, 
George  W.  Caperton,  deceased,  to-wit,  Mary,  Perminta, 
Letha  and  Georgia  Caperton,'-  one  hundred  and  five 
acres  of  land  particularly  described;  and  in  considera- 
tion therefor,  the  widow,  Delaney,  released  and  con- 
veyed to  them  her  dower  rights  in  the  remainder  of  the 
tract. 

In  1869  or  1870,  the  exact  date  is  not  given,  Letha 
Caperton,  one  of  the  four  children  of  Delaney  Caper- 
ton, died    intestate    without   issue.     Upon    her   death, 
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whatever  interest  she  owned,  by  virtue  of  the  convey- 
ance from  Samuel  Caperton  and  Adam  Caperton,  in  the 
one  hundred  and  five  acres  of  land  conveyed  in  settle- 
ment of  the  dower  claim,  and  whatever  interest  she  in- 
Berited  upon  the  death  of  Hugh  Caperton  and  John  F. 
Caperton  in  the  entire  tract  of  land,  descended  to  her 
brothers  and  sisters  of  the  whole  blood  and  half  blood 
alike. 

It  is  proper  to  state  in  this  connection,  that  the  in- 
strument executed  by  Samuel  Caperton  and  Adam 
Caperton,  in  settlement  of  the  dower  claim  of  Delaney 
Caperton,  though  containing  apt  words  for  a  deed  of 
conveyance,  was  neither  attested  by  witnesses  nor  ac- 
knowledged before  a  proper  officer,  and  was,  therefore, 
inoperative  as  a  conveyance  of  the  legal  title,  but  was 
sufficient  as  a  written  agreement  to  take  it  out  of  the 
influence  of  the  statute  of  frauds,  and  to  furnish 
grounds  to  entitle  the  grantees  to  a  specific  perform- 
ance as  an  agreement  to  convey. 

At  this  time,  when  Letha  Coperton  died,  the  rights 
of  the  parties  were  as  follows :  Delaney  Caperton,  the 
widow,  by  virtue  of  the  conveyance  to  her,  owned  in 
lieu  of  dower,  in  her  own  right  for  and  during  her  nat- 
ural life,  an  equity  to  all  the  right  and  interest  of  Sam- 
uel Caperton  and  Adam  Caperton  in  and  to  the  one  hun- 
dred and  five  acres,  and  her  four  children,  as  purchas- 
ers, owmed  in  fee  the  equitable  reversion  to  this  part  of 
the  land.  By  the  death  of  Hugh  and  John  F.  Caper- 
ton, the  four  children  of  Delaney  Caperton  succeeded 
to  four-sixths  or  two-thirds  of  one-half  of  the  legal  title 
to  all  the  land,  including  the  one  hundred  and  five  acres, 
and  Samuel  Caperton  and  Adam  Caperton,  in  addition 
to  their  one-half  acquired  by  their  deed  from  their 
father,  succeeded  to  one-third  of  the  remainder  interest. 
We  are  considering  now  the  legal  title  without  regard 
to  the  equities.  If  the  instrument  executed  by  Samuel 
Caperton  and  Adam  Caperton  to  Delaney  Caperton  had 
heen  properly  attested  or  acknowledged,  so  as  to  oper- 
ate as  a  conveyance  of  title,  inasmuch  as  it  was  execut- 
ed subsequent  to  the  death  of  Hugh  and  John  F.  Caper- 
ton, whatever  legal  estate  inherited  by  them  would  have 
passed  by  the  grant,  but  being  only  an  agreement  to  con- 
vey, only  an  equitable  title  passed  and  not  the  legal  ti- 
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tie.  When  Letha  died,  the  only  legal  estate  vested  in  her 
was  that  inherited  from  Hugh  and  John  F.  iOaperton, 
and  upon  her  death  her  estate  descended  to  her  brothers 
and  sisters  of  the  whole  and  half  blood  alike. 

Prom  this  statement,  the  legal  and  equitable  estate 
of  all  the  parties  is  apparent.  Delaney  Caperton  died 
in  October,  1885,  her  lands  having  been  rented  for  that 
year.  A  controversy  arose  between  Samuel  Caperton 
and  the  children  of  Delaney  Caperton,  or  their  descend- 
ants, as  to  who  was  entitled  to  the  rents  for  that  year. 
A  bill  was  filed  in  a  court  of  equity  to  determine  the 
controversy,  and  this  is  the  case  reported  in  83  Ala. 
supra.  Being  a  court  of  equity,  it  had  jurisdiction  to 
consider  and  determine  the  equities  of  the  parties.  The 
court  held  that  although  the  instrument  of  conveyance 
from  Samuel  and  Adam  Caperton  to  Delaney  Caperton 
for  and  during  her  natural  life  and  to  her  children  in 
fee  after  her  death,  there  being  neither  an  attesting  wit- 
ness nor  an  acknowledgement,  could  not  operate  to  pass 
the  legal  title,  it  was  sufficient  to  stand  as  an  agreement 
to  convey,  and  a  court  of  equity  would  hold  that  an 
equitable  estate  vested  in  the  grantees  of  Samuel  and 
Adam  Caperton,  and  which  in  equity  had  precedence 
over  their  legal  estate.  Under  this  view,  the  rents  were 
decreed  to  the  reversionai'y  grantees,  children  or  de- 
scendants of  Delaney  Caperton.  There  can  be  no  doubt 
of  the  correctness  of  this  cunclusion.  This  decree  of 
the  chancery  court  settling  the  equitable  rights  of  the 
parties  to  the  rents,  did  not  and  could  not  operate  to 
divest  the  legal  title  from  those  who  held  it.  The  bill 
was  not  filed  for  that  purpose,  and  the  decree  did  not 
in  terms  or  by  implication  have  this  effect. 

After  the  determination  of  the  chancery  suit,  the 
plaintiffs,  who  are  descendants  of  the  four  children  of 
Delaney  Caperton,  but  whose  interest,  it  seems  clear, 
is  not  that  of  heirs  of  Delaney  Caperton,  but  as  pur- 
chasers of  an  equitable  estate  under  the  conveyance 
from  Samuel  Caperton  and  Adam  Caperton,  and  as 
heirs  of  Hugh  and  John  F.  Caperton,  and  Letha  Caper- 
ton, instituted  the  present  action  of  ejectment,  against 
Samuel  Caperton.  In  this  action  in  a  court  of  law, 
only  the  legal  title  prevails,  and  the  doctrine  of  an 
e(]uitable  estoppel  cannot  be    invoked  by  either  party. 
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The  plaintiffs  must  recover  upon  their  legal  title.  By 
tlie  deed  of  George  W.  Caperton  the  legal  title  vested 
in  his  four  sons,  Samuel,  Adam,  Hugh  E.  and  John  F. 
Caperton.  It  remains  in  these  parties  yet,  unless  it 
has  passed,  by  an  instrument  in  writing  sujBlcient  to 
convey  the  legal  title,  or  has  been  divested  by  a  decree, 
and  proceeedings  thereunder  of  a  court  of  competent 
jurisdiction,  or  has  been  divested  by  adverse  possession, 
or  descended  to  next  of  kin  by  death.  We  have  already 
declared,  which  is  in  accordance  with  previous  decis- 
ions, that  the  instrument  of  Samuel  Caperton  and 
Adam  Caperton  did  not  pass  the  legal  title.  So  far  as 
this  instrument  is  concerned,  the  legal  title  remained 
in  the  grantors,  Samuel  and  Adam  Caperton,  whatever 
may  have  been  its  effect  as  to  the  equitable  rights  of 
the  parties.  The  decree  of  the  chancery  court  settling 
the  rents,  reported  in  83  Ala.  supra,  did  not  divest  the 
legal  title.  It  only  operated  upon  the  equitable  rights 
of  the  parties,  and  is  res  adjiidicata  as  to  the  equities. 
This  is  clearly  stated  in  the  latter  clause  of  the  opinion 
to  be  found  in  87  Ala.  294,  and  in  the  opinion  in  83  Ala. 
171. 

Was  the  legal  title  divested  by  the  adverse  posses- 
ion of  Delaney  Caperton?  This  brings  us  to  the  con- 
sideration of  the  opinion  in  87  Ala.  supra.  On  page 
290,  speaking  of  Delaney  Caperton,  it  is  said:  "She 
entered  pursuant  to  the  agreement  with  Adam  and 
Samuel  Caperton.  ♦  ♦  ♦  This  after  ten  years  of 
such  holding  gave  her  a  right  to  defend  against  any  ad- 
versary claim.  ♦  ♦  ♦  The  title  which  Mrs.  Ca- 
perton had  acquired  by  adverse  holding  was  the  only 
le^l  title  she  held — the  only  title  we  can  consider  in 
this  action  at  law.  She  died  the  holder  of  a  legal  title 
acquired  by  adverse  holding ;  and  at  her  death  that  title 
devolved  immediately  on  her  heirs  at  law,  and  armed 
them  with  the  same  right  to  sue  and  defend,  which  she 
^ould  assert  if  living."  We  feel  forced  to  recede  from 
^he  proposition  so  far  as  it  holds  that  Mrs,  Caperton 
required  by  adverse  possession  a  title  which  devolved 
^n  her  heirs  at  law,  and  armed  them  with  the  right  to 
8^e  and  defend.  Certainly  the  title  acquired  by  her  by 
Averse  possession,  did  not  vest  in  her  a  greater  inter- 
^t>  or  arm  her  with  more  rights,  as   against    Samuel 

Vol.  118. 


Digitized  by  VjOOQIC 


272  SUPREME  COURT  tNov.  Term, 

[Caperton  v.  Hall.] 

and  Adam  Caperton,  than  she  would  have  acquired,  had 
the  conveyance  been  free  from  defect,  and  vested  in  her 
a  perfect  title  for  life.  Suppose  there  had  been  no  dis- 
position of  the  reversion,  and  only  a  life  estate  con- 
veyed, it  is  clear  that  after  the  termination  of  the  life 
estate,  the  grantors  could  re-enter,  by  virtue  of  the  legal 
title  remaining  in  them.  The  heirs  of  the  life  tenant, 
would  have  inherited  no  estate.  The  principle  declared 
in  the  opinion  divested  the  remainder  estate  vested  by 
the  conveyance.  It  would  have  been  correct,  had  the 
instrument  undertaken  to  convey  to  her  a  perfect  title 
in  fee.  Limiting  lier  estate  to  life,  with  remainder  to 
her  children,  the  life  tenant  could  not  hold  adversely 
to  the  remaindermen,  and  thereby  cut  off  their  interest. 
Ten  years  adverse  possession  was  sufficient  to  bar  the 
assertion  of  the  legal  title  against  her  during  her  life 
estate;  but  as  she  only  claimed  a  life  estate  by  virtue 
of  the  conveyance  to  her,  and  made  no  other  claim,  it 
was  not  an  adverse  claim  against  the  reversion.  The  par- 
ties who  held  the  legal  and  equitable  title  to  the  rever- 
sion, were  not  called  on  to  assert  their  titles  so  long  as 
the  life  estate  existed.  When  the  life  estate  termina- 
ted, the  legal  title  was  in  Samuel  Caperton  aiid  those 
who  inherited  as  the  heirs  of  Adam,  Hugh  E.  and  John 
F.  Caperton.  The  only  legal  title  which  these  plain- 
tiffs held  was  that  inherited  by  them  from  Hugh  E.  and 
John  F.  Caperton,  and  Letha  Caperton,  and  in  the  ac- 
tion of  ejectment  they  could  not  recover  any  more. 

The  defendant,  Samuel  Caperton,  relies  upon  a  deed 
obtained  as  purchaser  at  a  sale  of  the  lands  made  for 
partition,  by  decree  of  the  probate  court.  In  the  opin- 
ion reported  in  the  case  in  87  Ala.  supra,  it  was  de- 
clared that  Delaney  Caperton  had  acquired  by  adverse 
possession  a  title  to  the  lands,  that  there  were  no  co-ten- 
ants to  this  land,  and  as  she  was  not  a  party  to  the  par- 
tition proceeding,  which  were  instituted  and  concluded 
in  her  lifetime,  the  decree  and  sale  had  no  effect  upon 
her  title,  ilrs.  Caperton  was  not  a  party  to  the  parti- 
tion proceedings  and  her  life  estate  was  not  affected. 
It  has  been  demonstrated,  however,  that  Mrs.  Caperton 
did  not  hold  adversely  to  the  reversionary  interest,  and 
that  her  entire  estate  terminated  with  her  life.  She 
left  no  inheritable  interest.     In  the  proceeding  to  sell 
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for  partition  and  distribution,  these  plaintiffs  and  all 
parties  claiming  any  interest  in  the  lands,  were  before 
the  court.  The  petition  is  in  legal  form.  It  gave  the 
court  jurisdiction  of  all  matters  and  interests  contained 
in  the  petition.  The  evidence  seems  to  have  been  taken 
according  to  the  requirements  of  the  statute.  The  de- 
cree is  in  form,  ordering  the  sale  of  the  land,  the  sale 
was  made  according  to  the  decree,  the  purchase  money 
paid,  the  sale  confirmed,  and  a  deed  executed  under  the 
order  of  the  court  to  Samuel  Caperton  who  was  the  pur- 
chaser. This  decree  was  not  appealed  from,  and  stands 
as  the  decree  of  the  court.  Nevertheless,  the  uncontro- 
vertible fact  is,  that  the  plaintiffs  acquired  by  virtue  of 
the  convej-ance  from  Samuel  Caperton  and  Adam  Cap- 
orton  only  an  equitable  estate.  In  cases  of  partition  of 
land  or  sale  for  partition,  the  probate  court  has  no  ju- 
risdiction over  equitable  rights  and  estates.  Only  the 
legal  estate  was  before  the  court  for  adjudication,  and 
only  this  determined  by  the  decree.  The  equities  were 
not  adjudicated. — Caperton  v.  Hall,  83  Ala.  171,  173-4, 
and  authorities  cited. 

If  the  purchase  money  was  diatributed  aTT4  the  plain- 
tiffs participated  in  the  distribution  and  received  their 
share,  it  may  be  that  an  equitable  estoppel  would  arise 
in  a  court  of  equity.  In  a  court  of  law  it  is  unavaila- 
ble. Here  in  the  action  of  ejectment  only  legal  titles 
are  considered. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Brickell,  C.  J.,  not  sitting. 


Koblnsoii  et  al.  v.  Pierce  et  al.  w^ 
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Bill  in  Equity  to  Enforce  a  Trust  in  Real  Estate;  and  i2LJ38l 

Actions  of  Ejectment.  ilf  fu 

141    515. 
1.  Trusts  and  trustees;    estate    acquired    by    trustee, — ^A  trustee. 
Irrespective  of  the  estate  the  Instrument  purports  to  convey, 
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takes  under  sucn  instrument  that  quantum  of  the  legal  estate 
which  is  necessary  to  discharge  the  declared  powers  and  du- 
ties of  the  trust  and  no  more  and  no  less. 

2.  Same;  same;    legal   estate   passes   into   cestui   que   trust  lohen 

trustee  ceases  to  he  active. — ^Whatever  may  be  the  limitations 
Imposed  by  the  instrument  creating  a  trust,  and  whatever  es- 
tate the  trustee  takes  in  the  incipiency  of  the  trust,  the  legal 
estate  in  the  trustee  is  divested  out  of  him  and  passes  into 
the  cestui  que  trust,  upon. the  instant  the  duties  and  powers 
of  the  trust,  from  any  cause  whatever,  cease  to  be  active  or 
cease  to  require  the  legal  title  in  the  trustee. 

3.  Same;  same. — A  power  given  to  a  trustee  by  the  terms  of  the 

instrument  creating  the  trust,  to  sell  the  estate  in  fee,  invests 
the  trustee  with  the  legal  title  in  fee;  and  this  is  true,  even 
where  the  trust  to  sell  is  on  a  contingency. 

4.  Same;  same;  when  legal  estate  conveyed. — ^Where  an  estate  is 

given  to  a  trustee  in  fee  upon  trusts  that  do  not  exhaust  the 
whole  estate  and  a  power  is  super-added  which  can  only  be 
exercised  by  the  trustee  conveying  in  fee  simple,  the  trustee 
acquires  a  fee  simple  title  to  the  estate;  and  upon  a  convey- 
ance by  the  trustee  the  estate  so  conveyed  will  be  sustained 
by  the  fee  in  the  trustee,  and  not  by  the  mere  power  conferred 
by  the  instrument  creating  the  trust. 

5.  Same;  same;  purchaser  from  trustee  acquires   legal  title. — At 

common  law  the  legal  estate  in  the  hands  of  the  trustee  has 
precisely  the  same  properties,  characteristics  and  incidents 
as  if  the  trustee  had  been  the  absolute  beneficial  owner,  and 
being  invested  with  the  legal  title  all  conveyances  by  the  trus- 
tee, whether  to  an  innocent  purchaser  or  not,  or  whether  in 
contravention  of  the  trust  or  not,  operate  upon  the  legal  title 
and  vest  It  in  the  grantee. 

6.  Same;  same;  rights  of  cestui  que  trust   enforceable   in    equity. 

Since  at  common  law  a  trustee  is  Invested  with  the  legal  title 
to  the  trust  estate  and  all  conveyances  by  him,  whether  in 
breach  of  the  trust  or  not,  operate  upon  the  legal  title  invested 
in  the  grantee,  his  conveyance  Is,  therefore,  valid  at  law.  and 
the  rights  of  the  cestui  que  trust  upon  a  breach  of  the  trust 
by  the  trustee,  can  only  be  protected  by  resort  to  a  court  of 
equity  to  compel  the  grantee  to  respect  and  execute  the  trust 
as  the  original  trustee  should  have  done. 

7.  Same;  same;  same;  case  at  bar. — Where  land    Is    conveyed    in 

trust  for  the  benefit  of  the  grantor's  daughter  for  life,  with 
remainder  to  certain  of  her  children,  and  the  trustee  is  given, 
by  the  terms  of  the  Instrument,  the  power  to  sell  said  lands 
on  the  request  of  the  life  tenant  in  writing,  and  to  Invest  the 
proceeds  of  said  sale  in  property  to  be  held  In  the  same  man- 
ner as  that  conveyed,  a  conveyance  executed  by  said  trustee. 
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though  infected  with  palpable  breaches  of  trust  apparent  upon 
the  face  of  the  conveyance  itself,  is,  in  a  court  of  law,  a  valid 
execution  of  the  trust,  passing  the  legal  title  in  fee  to  the 
premises  to  the  grantee,  and  the  only  remedy  of  the  beneficia- 
ries of  the  trust  for  redress  of  the  breaches  of  the  trust  com- 
mitted by  the  trustee  and  his  vendees,  is  resort  to  a  court  of 
equity. 
'  ^ome;  same;  right  of  grantees  to  maintain  and  defend  action 
of  ejectment. — A  conveyance  executed  by  a  trustee,  though 
infected  with  breaches  of  the  trust  apparent  upon  the  face  of 
the  conveyance  itself,  is  a  valid  execution  of  the  trust,  passing 
the  legal  title  in  fee  to  the  premises  to  the  grantees,  upon 
which  they  can  maintain  or  defend  an  action  of  ejectment. 

9.  Some;    same;    when    right    to    maintain    hill    accrues, — ^Where 
land  is  conveyed  in  trust  for  the  benefit  of  a  life  tenant  with 
remainder  over  to  heirs  of  the  life  tenant,  and  in  the  instru- 
ment creating  the  trust  the  trustee  is  given  the  power  to  sell, 
upon  the  written  request  of  the  life  tenant,  and  invest  the  pro- 
ceeds of  said  sale  in  property  to  be  held  under  the  same  trust, 
ii  the  trustee  in  the  execution  of  the  power  of  sale  makes  a 
conveyance  of  the  land,  which  is  in  breach  of  the  trust,  such 
conveyance  passes  the  legal  title  in  fee,  and  the  right  of  the 
remaindermen  to  resort  to  a  court  of  equity  to  protect  their 
interest  and  to  compel  the  grantee  to  respect  and  execute  the 
trust  as  the  original  trustee  should  have  done,  accrues  imme- 
diately upon  the  commission  of  the  breach  of  trust;  and  this 
is  true,  even  though  the  life  estate  was  not  terminated  by  the 
death  of  the  life  tenant. 
10.  Same;     same;    same;  limitations  of  actions. — ^Where  a  trustee, 
in  breach  of  a  trust  sells  lands  which  were  conveyed  to  him 
for  the  benefit  of  a  life  tenant,  with  remainder  over  to  the 
beirs  of  the  life  tenant,  the  remaindermen's  right  to  maintain 
a  bill  for  the  establishment  of  a  trust  accrues  at  once,  and  if 
they  fall  to  seek  redress  In  a  court  of  equity  for  forty  years 
after  the  conveyance  was  made  by  the  trustee,  the  right  to 
ao  so  is  barred;  and  this  is  true,  even  though  the  life  tenant 
dies  within  the  year  prior  to  the  filing  of  such  bill. 

(CoLEijj^jy  J.,  dissenting,  holds  that  the  deed  of  trust  of  a  trus- 
tee, showing  upon  its  face  that  it  was  made  in  direct  violation 
of  the  power  vested  in  the  trustee,  does  not  divest  the  estate 
of  the  remaindermen,  and  that  upon  the  falling  in  of  the  life 
estate,  the  remaindermen  are  entitled  to  assert  and  recover 
the  estate  given  to  them  by  the  grantor  in  the  deed  of  trust; 
and  that  the  statute  of  limitations  does  not  begin  to  run 
against  the  remaindermen  until  the  termination  of  the  life 
estate.) 
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Appeal  froDi  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  John  A.  Foster. 

Appeals  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  R.  Tyson. 

The  first  of  these,  cases  was  a  bill  filed  by  the  appel- 
lants against  the  appellees;  and  the  two  other  cases 
were  actions  of  ejectment  brought  by  fhe  complainants 
in  said  bills  against  the  defendants  in  the  respective 
suits.  In  the  chancery  suit  an  appeal  was  taken  from 
the  decree  of  the  chancellor  holding  that  the  complain- 
ants were  not  entitled  to  the  relief,  and  ordering  the 
bill  dismissed.  The  chancery  suit  was  pending  in  this 
court,  on  application  for  rehearing,  at  the  time  of  the 
institution  of  the  ejectment  suits;  and  subsequently  ap- 
peals were  taken  in  the  ejectment  suits  from  judgments 
rendered  thei*ein  in  favor  of  the  plaintiffs,  respectively. 
The  same  questions  are  involved  in  each  of  the  suits, 
and  they  are  submitted  in  this  court  together.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Pettus  &  Pettus,  W.  S.  Thorington,  Alex  T.  Lon- 
don and  Phares  Coleman,  for  Stone  and  Pierce. — 1. 
When  real  estate  is  conveyed  by  deed,  will,  or  mortgage, 
and  power  is  given  to  the  grantee  to  sell  and  convey,  a 
fee  in  the  real  estate  so  conveyed  is  thereby  vested  in 
such  grantee.  In  other  words,  the  legal  title  passes  by 
such  conveyance.  This,  for  the  obvious  reason,  that  to 
convey  a  fee,  the  grantor  must  himself  be  the  owner  of 
a  fee.  No  one  can  convey  a  greater  legal  title  in  lands 
than  he  himself  possesses. — Blagrave  i\  Blagravc,  4 
Exches.  549,  568;  Doe  ex  Dem,  Keen  v,  Walbank,  2  B.  & 
Adolph.  554,  562;  Watson  i\  Pearson,  2  Exch.  581,  594; 
Slum  r.  Weigh,  2  Strange,  (798)  801;  Gibson  i\  Ld, 
Montford,  1  Ves.  Sr.  484 ;  Watkins  i\  Frederick^  11  Ho. 
of  L.  358;  Chamberlain  v.  Thompson,  10  Conn.  243; 
Fisher  t\  Fields,  10  Johns.  505;  Cleveland  v.  Hallett, 
6  Cush.  403;  Hawkins  i\  Chapman,  36  Md.  83;  Spessard 
V,  Rohrer,  9  Gill.  261;  Huekabee  v.  Billingsly,  16  Ala. 
414;  1  Perry  on  Trusts,  §315;  18  Amer.  &  Eng.  Encyc. 
of  Law,  904  and  note  1;  Carrigan  v.  Drake,  15   S.    E. 
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Rep.  341;  Goodrich  v.  Proctor,  1  Gray  (Mass.)  569.  It 
is  unimportant  that  the  power  of  disposition  is  contin- 
gent or  discretionary.  The  legal  title  still  vests. — Gib- 
son  i\  Lord  Mont  ford,  1  Ves.  Sr.  484,  490-91;  Lewin  on 
Trusts,  (3d  Am.  ed.),  p.  250.  This  author  says:  "A 
trust  to  sell,  even  on  a  contingency,  confers  a  fee  sim- 
ple as  indispensable  to  the  execution  of  the  trust/' 
Even  a  mortgage,  with  power  of  sale,  vests  the  legal  fee 
in  the  mortgagee. — Welsh  v.  Phillips^  54  Ala.  309,  314; 
Toomer  v.  Randolph^  60  Ala.  356;  Slaughter  v.  Swift, 
67  Ala.  496;  Farris  v.  Houston,  74  Ala.  162,  169;  Gar- 
land V,  Watson,  lb.  323;  Coffey  v.  Hunt,  75  Ala.  236; 
Kelly  r.  Longshore,  78  Ala.  203;  Richardson  v,  Dunn, 

79  Ala.  167. 

2.  The  legal  title  being  in  the  trustee,  passed  by  his 
deed  (Mrs.  Robinson  concurring  by  joining  in  the 
deed)  to  the  purchaser  Wright.     This  is  none  the  less 

80  because  the  purchase  money  was  paid  to  Mrs.  Robin- 
son instead  of  the  trustee.  For  it  is  thoroughly  settled 
that  a  conveyance  from  the  trustee  will  pass  the  legal 
title,  although  made  in  breach  of  the  trust.  In  such 
case  the  purchaser  becomes  charged  with  the  trusts  by 
construction,  and  the  remedy  of  the  cestui  que  trust 
is,  not  to  recover  the  land,  but  to  charge  it  in  the  hands 
of  the  gi'antee  by  appropriate  proceedings  in  equity. 
The  cestui  que  trust  is  as  powerless  in  a  court  of  law 
after  a  conveyance,  as  before;  for  no  change  is  made 
that  invests  him  with  the  legal  estate;  and  it  is  only  the 
legal  estate  of  which  a  court  of  law  can  take  cognizance. 
Huclahee  r.  Billingsley,  16  Ala.  414;  Dawson  v.  Ram- 
ser,  58  Ala.  573;  Milhous  r.  Dunham,  78  Ala.  48;  Hairs- 
ton  V.  Dohbs,  80  Ala.  589;  Gale  r.  Messing,  20  Me.  461; 
s.  c.  64  Amer.  Dec.  197;  Mag  r.  Lcdaire,  11  Wall.  217; 
Canon  ^'  Troutman,  7  Ired.  L.  (N.  C.)  155,  (action  of 
ejectment) ;  Dawson  i\  Hagdcn,  67  111.  52,  (action  of 
ejectment) ;  Graham  i\  Anderson,  42  111.  231;  Reese  i\ 
Allen,  5  Gilm.  (111.)  231;  Bank  of  IL  S.  v.  Binning,  4 
(Yaneh  C.  C.  81;  Koster  r.  Burke,  81  111.  436;  Hannibal 
cfc.  R.  R,  Co.  V.  Green,  68  Mo.  177;  1  Perry  on  Trusts, 
§328;  2  Perrv  on  Trusts,  §814;  Stall  v.  City  of  Cincin- 
nati, 16  Ohio'^St.  169,  177. 

3.  But  the  conveyance  affects  materially  the  equita- 
ble rights  of  the  cestui  que  trust  or  remainderman.  The 
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original  trustee,  stands  discharged,  except  as  to  ac- 
countability for  the  breach.  The  trust,  which  before 
the  conveyance,  had  been  an  express  trust,  remains  no 
longer  an  express  trust.  It  is  changed  into  a  trust  by 
construction,  in  the  hands  of  the  purchaser.  As  re- 
gards the  right  to  enforce  it,  it  remains  the  same;  but 
the  changed  character  of  the  trust,  changes  the  time 
within  which  it  must  be  enforced.  Against  the  trust 
while  it  was  express ^  the  statute  of  limitations  did  not 
run,  and  the  doctrine  of  prescription  did  not  apply. 
But  both  the  statute  and  prescription  may  be  invoked 
by  the  purchaser — the  constructive  trustee,  even  as 
against  persons,  who,  but  for  the  sale,  would  have  been 
remaindermen. — Toicnsend  v.  Warren^  1  Br.  C.  C.  554. 
Bonny  v,  Ridgardy  1  Cox,  145,  149;  Beckford  v. 
Wade^  17  Ves.  87,  93 ;  Sockey  r.  Sockey,  Pr.  Cr.  518 ; 
Collard  v.  Hare,  2  Rom.  675;  Cholmondelay  v.  Clinton ^ 
2  J.  &  W.  190;  Atty.  Gen.  v.  Fishmongers  Co.,  2  Beav. 
588;  s.  c.  5  M.  &  Cr.  15;  Andreio  v.  Rigley.  4  Bro.  C.  C. 
124,  135;  Portlock  v.  Gardner,  1  Hare,  504;  Lewin  on 
Trusts,  (2  Am.  ed.),  p.  580.  In  the  last  citation  it  is 
said:  "It  is  a  well  known  rule  that  as  between  cestui 
que  trust  and  (the  trustee  of  an  express)  trust  no 
length  of  time  is  a  bar;  for,  from  the  privity  existing  be- 
tween them,  the  possession  of  one  is  the  possession  of 
the  other,  and  there  is  no  adverse  title.  It  has  hence 
been  argued,  that  as  the  person  into  whose  hands  the 
estate  is  followed  is  also,  by  construction  of  law,  a  trus- 
tee, the  cestui  que  trust  is  entitled  to  the  benefit  of  the 
rule,  and  is  not  precluded  by  mere  lapse  of  time  from 
establishing  his  claim.  But  the  authorities  to  the  con- 
trary are  clear  and  express,  and  can  not  leave  a  doubt.'' 
"It  is  certainly  true,"  said  Sir  W.  Grant,  "that  no 
time  bars  a  direct  trust;  but  if  it  is  meant  to  be  asserted 
that  a  court  of  equity  allows  a  man  to  make  out  a  case 
of  consiructire  trust  at  any  distance  of  time  after  the 
facts  and  circumstances  happened  out  of  which  it 
arises,  I  am  not  aware  that  there  is  any  ground  for  a 
doctrine  so  fatal  to  the  security  of  the  property  as  that 
would  be;  so  far  from  it,  that  not  only  in  circum- 
stances where  the  length  of  time  would  render  it  ex- 
tremely difficult  to  ascertain  the  true  state  of  the  fact. 
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but  where  fhe  true  state  of  the  fact  is  easily  ascer- 
tained, and  where  it  is  perfectly  clear  that  relief  would 
have  originally  been  given  upon  the  ground  of  construc- 
tive trust,  it  is  refused  to  the  jmrty  who,  after  long 
acquiescence  comes  into  a  court  of  equity  to  ask  that 
relief."— Uecfc/ord  v.  Wade,  17  Ves.  97. 

To  summarize:  Purchasing  the  property  from  the 
trustee,  Welsh,  and  obtaining  his  conveyance  and  the 
written  assent  of  Mrs.  Robinson,  there  w^as  a  strict 
compliance  with  the  requirements  of  the  power,  except 
that  the  purchase  money  was  recited  to  have  been  paid 
to  Mrs.  K.,  instead  of  Welsh,  the  trustee.  The  title 
having  been  in  Welsh,  and  conveyed  by  him  to  Wright, 
this  payment  to  the  wrong  person  could  not  invalidate 
the  deed  as  a  transfer  of  title.  The  proof  of  this  is 
made  manifest  by  the  indisputable  proposition,  that  if 
Mrs.  Robinson,  after  receiving  the  money,  had  turned 
it  over  to  Welsh,  or,  if  she  had  procured  it  to  be  in- 
vested in  other  property  on  like  trusts,  no  one  wo.uld 
deny  that  Wright's  title  would  thereby  be  made  im- 
pregnable before  any  tribunal.  And  yet,  such  could 
not  be  the  effect,  if  the  deed  were  void,  or  inoperative 
in  its  inception.  An  inoperative  deed  can  not  be  con- 
verted into  a  transfer  or  conveyance  of  the  legal  title  by 
extrinsic  matters  in  pais.  The  effect  of  the  payment  of 
the  purchase  money  to  Mrs.  R.  instead  of  Welsh  was 
not  to  prevent  the  operative  effect .  of  the  deed  as  a 
transfer  of  title.  Its  whole  effect  was  to  fasten  a 
charge  and  implied  trust  on  the  property  for  the 
amount  of  the  purchase  price,  $3,000,  improperly  di- 
verted from  the  purposes  of  the  express  trust.  And 
Wright,  having  participated  in  the  misappropriation  of 
the  funds,  received  and  held  the  title  of  the  property 
subject  to  that  charge — an  implied  trust.  Any  one  suc- 
ceeding to  his  right,  can  occupy  no  higher  ground  than 
he  stood  on,  in  consequence  of  the  notice  his  deed  furn- 
ished, of  the  improper  payment  of  the  purchase  money 
to  Mrs.  Robinson  instead  of  Welsh.  Such  were  the 
rights  and  such  the  liabilities  of  the  parties  and  of  the 
property,  when  viewed  from  the  original  standpoint. 
The  right  of  the  beneficiaries  to  complain  of  this  breach 
of  trust  originated  then  and  there,  and  limitation  and 
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prescription  against  its  assertion  commenced  to  run  at 
that  time.  The  present  actions  are,  therefore,  barred. 
Ifhodes  V.  Turner,  21  Ala.  210;  Gantt  i\  Phillips,  23  Ala. 
275;  Lay  v.  Lawson,  23  Ala.  377 ;Barnett  v,  Torrence,  23 
Ala.  463;  Harvey  v.  Thorpe,  28  Ala.  250;  McArthur  v. 
Carrie,  32  Ala.  75;  Milton  i\  Haden,  32  Ala.  30;  Bla<:k- 
icell  i\  Blackicell,  33  Ala.  57;  Wyatt  v.  Scott,  33  Ala. 
318;  Austin  v.  Jordan,  35  Ala.  642;  Roundtree  t\  Brant- 
ley, 34  Ala.  551;  Nelson  v.  Goree,  34  Ala.  580;  Harrison 
V.  Heflin,  54  Ala.  552;  Goodwyn  i\  Baldwin,  59  Ala. 
127;  Fleming  v.  Gilmer,  35  Ala.  62;  Harrison  v.  Harri- 
son, 39  Ala.  489;  Phillippi  r.  Phillippi,  61  Ala.  41;  Mol- 
ton  v.  Henderson,  62  Ala.  423;  Marston  v.  Rowe,  39  AJa. 
722;  ^Vorley  v.  High,  40  Ala.  171;  Baker  v.  Pruitt,  64 
Ala.  551;  (/arrcff  t\  Garrett,  69  Ala.  429;  White  v. 
Hu tellings,  40  Ala.  253;  Kirby  v.  Kirhy,  40  Ala.  492; 
Walker  w  Crawford,  70  Ala.  567;  Matthews  v.  McDade, 
72  Ala.  377;  McCartney  v.  Bone,  40  Ala.  533;  Foster  v. 
Chamberlain,  41  Ala.  158;  Kelly  v,  Hancock,  75  Ala. 
229;  Gosson  v.  Ladd,  77  Ala.  223;  Ware  v.  Curry,  64 
Ala.  274;  Holt  i\  Wilson,  75  Ala.  58;  Smith  v.  Gillam, 
SO  Ala.  296;  Long  r.  Parmer,  81  Ala.  384;  Bozeman  v. 
Bozeman,  82  Ala.  398;  Woodstock  I.  Co.  v.  Fullenwider^ 
87  Ala.  584;  Ross  v.  Goodwin,  88  Ala.  390;  Duncan  v. 
Williams,  89  Ala.  341;  Werhorn  i\  Austin,  82  Ala.  498; 
Daris  v.  M.  d  C.  R,  R.  Co,,  87  Ala.  390;  Lansden  t\  Bone, 
90  Ala.  446;  Knabe  t\  Burden,  8$  Ala.  436;  Semple  r. 
Glenn,  91  Ala.  245;  Lower y  v,  Davis,  8.  So.  Rep.  79; 
Johnson  v.  Johnson,  5  Cow.  74;  Bradstreet  v,  Clarke,  12 
Wend.  602;  Andrews  r,  Sparhawk,  13  Pick.  400. 

But  there  is  the  highest  authority  for  another  doc- 
trine which  is  fatal  to  the  complainants,  whether  they 
sue  at  law  or  in  equity;  and  this,  without  reference  to 
the  statute  of  limitations  or  prescription. 

The  only  infirmity  alleged  to  exist  in  the  conveyance 
from  the  trustee  and  Mrs.  Robinson,  is  that  the  pur- 
chase money  was  paid  to  the  life  tenant,  Mrs.  R.  This, 
it  is  claimed,  was  a  breach  of  the  trust. 

Where  the  purchaser  has  paid  full  value  and  was 
guilty  of  no  fraud,  the  mere  fact  that  the  money  was 
paid  to  a  person  other  than  the  trustee  will  not  consti- 
tute a  breach  of  trust,  when  it  appears  that  the  trustee 
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ratified  and  sanctioned  the  payment  by  joining  officially 
in  the  conveyance.  In  such  case,  and  after  a  long  lapse 
of  time,  during  wliich  all  the  parties  to  the  transaction 
have  died,  the  courts  will  treat  the  payment  as  good, 
on  the  idea  that  the  purchaser  had  the  right  to  presume 
that  some  arrangement  existed  between  the  trustee  and 
the  person  receiving  the  money,  for  reinvestment  con- 
sistently with  the  trust. — Norman  v.  Towne,  130  Mass. 
52;  Hope  v.  Liddell,  21  Beav.  183,  202;  Townsend  v. 
^Varren,  1  Jones  &  Lat.  p.  221  (a) ;  Bo  wen  v.  Evans,  2 
Hof.  L.  Rep.  257;  Code  of  Ala.  §1843;  Bonny  v.  Rid- 
(jard,  1  Cox,  145,  149;  Sockey  v,  iiockey,  Pr.  Ch.  518; 
Collard  r.  Hare,  2  Rom.  675;  Cholmondeley  v.  Clinton, 
2  J.  &  W.  190;  Atty.  Gen.  i\  Fishmongers  Co.  2  Beav. 
588;  s.  c.  5.  M.  &  Cr.  15;  Portlock  v,  Gardner,  1  Hare, 
594;  Ashton  v,  Atlantic  Bk.,  3  Allen,  217. 

GrxTER  &  GuxTER,  for  Robinson,  et  al, — 1.  Grant- 
ing, for  the  sake  of  argument,  that  the  remainders  in 
this  case  were  equitable,  the  conveyances  by  the  trustee, 
carrying  on  their  faces  notice  that  they  were  made  in 
fraud  of  the  rights  of  the  reversionary  interests,  can, 
therefore,  have  no  effect  in  a  court  of  equity.  All  con- 
veyances made  by  a  trustee,  in  breach  of  the  trust,  are 
utterly  disregarded  by  a  court  of  equity,  whatever  may 
be  the  effect  of  such  conveyances  in  a  court  of  common 
law.  Notwitlistanding  such  conveyances  of  the  legal 
estate  by  the  trustee,  the  cestui  que  trust  can  deal  with 
the  equitable  right  as  giving  him  the  entire  power  over 
the  substantial  and  beneficial  interest  in  the  property. 
If  the  grantee  of  a  trustee  is  not  a  purchaser  for  a  val- 
uable consideration,  or  if  he  purchases  with  notice  of 
the  trust,  unless  the  sale  was  authorized,  he,  if  he 
acquires  no  title  wbatever,  merely  takes  the  place  of  his 
ja*autor  and  becomes  chargeable  with  the  execution  of 
the  trust  to  the  same  extent  that  such  trustee  was 
chargeable  before  the  transfer.  The  rule  is  that  "the 
trust  property  may  be  followed  by  the  owner  as  long  as 
it  can  be  traced  and  identified,  until  it  falls  into  the 
hands  of  bona  fide  purchasers  for  value  without  notice." 
In  this  case,  therefore,  all  conveyances  by  Welsh,  the 
trustee,  bearing  on  their  faces  that  they  were  made  in 
breach  of  the  trust,  did  not,  per  se,  affect  the  rights  of 
the  remaindermen  in  equity.     So  far  as  the  remainder- 
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men  were  concerned,  the  grantors  held  the  property  af- 
fected by  the  trust,  the  same  as  if  it  had  remained  with 
Welsh.— 1  Perry  on  Trusts,  §321;  Underhill  on  Trusts 
and  Trustees,  485,  note,  2;  28  Amer.  &  Eng.  Encyc.  of 
Law,  88  and  notes;  27  Amer.  &  Eng.  Encyc.  of  Law, 
250-1  et  seq,  and  notes;  Wolff e  v.  Utate,  79  Ala.  206; 
}iat.  Bank  v.  Ins.  Co.,  104  U.  S.  54;  Pennell  v.  Delfell,  4 
DeG.  M.  &  G.  372;  May  v.  LeClaire,  11  Wall.  217-235. 

2.  Since  the  life  estate  fell  in,  the  remaindermen  are 
entitled  to  recover  in  their  several  actions.  Where  the 
legal  estate,  in  connection  with  an  equitable  remainder, 
after  the  life  estate  is  conveyed  in  fraud  of  the  equitable 
right  to  convey,  the  remaindermen  hold  only  an  equita- 
ble interest,  and  they  are  under  no  obligation  to  insti- 
tute a  suit  to  preserve  their  right  before  the  life  estate 
falls  in.  Their  right  of  action  does  not  accrue  until 
after  the  termination  of  the  life  estate. — 2  Perry  on 
Trusts,  §860;  2  Story's  Eq.  Jurisprudence,  §1520;  1 
*Brick.  Dig.  698,  §852.  It  is  ti^ue  the  equitable  title 
may  be  exposed  to  the  danger,  in  many  instances,  of  be- 
ing lost  from  the  legal  title  passing  into  the  hands  of 
hona  fide  purchasers  without  notice.  But  if  the  con- 
veyance of  the  legal  title  is  made  with  notice  to  the  pur- 
chaser of  the  equitable  limitation  on  that  title,  and 
the  conveyance  is  not  made  to  subserve  that  interest, 
but  to  defraud  it,  the  equitable  limitation  remains  in 
all  respects  unaffected  and  the  legal  title  still  stands, 
as  it  stood  before,  in  an  attitude  of  strict  servitude  to 
the  equitable  interest. — 1  Lewin  on  Trusts,  246;  2 
Lewin  on  Trusts,  864;  Underhill  on  Trusts  and  Trus- 
tees, 485  and  notes;  Jones  v.  Shaddock,  41  Ala.  262; 
Lee  V.  Lee,  67  Ala.  406 ;  2  Spence  Eq.  Jur.  197 ;  27  Amer. 
&  Eng. Encyc.  of  Law,  (1st  ed.),  pp.  250-251;  28  Amer.  & 
Eng.  Encyc.  of  Law,  88.  In  2  Perry  on  Trusts,  section 
860,  it  is  said :  "But  in  these  cases,  the  right  of  the 
cestui  que  trust  can  not  be  barred  until  his  right  falls 
into  possession.  If,  therefore,  the  cestui  que  trust 
holds  in  remainder  or  reversion,  the  statute  will  not 
begin  to  run  until  his  right  to  the  possession  falls  in  by 
the  determination  of  the  particular  estate.'- — Wilson  v. 
Moore,  1  M.  &  K.  73. 

3.  Laches,    There  are  two  kinds  of  laches.    One,  the 
mere  lapse  of  time;  the  other,  "acquiescence  in  special 
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conditions  and  circumstances,  which  render  it  inequit- 
able to  enforce  the  demand." — Ashurst  v.  Pecky  101  Ala. 
508;  Galliher  v.  Cadwelly  145  U.  S.  372;  Rives  v.  Morris, 
108  Ala.  527.  The  first  is  a  defense  peculiar  to  equity, 
and  is  the  equitable  bar  raised  by  that  court  against 
stale  demands  in  analogy  to  the  statute  of  limitations 
where  there  is  no  statute  applicable. — 2  Story's  Eq.  Jur. 
§1520.  This  period  in  this  class  of  laches  is  never 
shorter  than  the  period  of  the  statute  of  limitations  to 
corresponding  legal  rights,  and  is  judicially  fixed  at 
twenty  years  after  the  accrual  of  the  cause  of  action. 
It  is  founded  on  the  idea  of  the  neglect  of  the  assertion 
of  a  known  right  for  so  long  a  period  as  to  give  rise  to 
the  just  presumption  of  abandonment,  and  that  because 
of  the  change  in  conditions  and  relations  during  this 
long  period  of  delay  it  would  be  unjust  to  premit  its  as- 
sertion. And  it,  therefore,  has  no  application  to  rever- 
sioners and  remaindermen  until  their  right  of  action  ac- 
crues.—2  Perry  on  Trusts,  §§850,  860;  1  Lewin  on 
Trusts,  S79;  2  Lewin  on  Trusts,  923;  12  Amer.  &  Eng. 
Encye.  of  Law,  568;  13  Amer.  &  Eng.  Encyc;  of  Law, 
720;  Bank  v,  Xelson,  106  Ala.  542;  Scruggs  v.  Decatur 
if.  d  L.  Co.,  86  Ala.  173. 

4.  The  second  kind  of  laches  is  a  species  of  estoppel, 
in  which  the  lapse  of  time  is  only  one  of  the  ingredients, 
or  facts,  making  out  the  defense. 

And  in  applying  an  estoppel,  of  course,  the  rules  gov- 
erning in  such  cases  must  prevail.  One  of  which  is, 
that  it  must  be  certain  to  every  intent.  There  are  three 
kinds  only  of  estoppels.  By  record,  by  deed,  and  in 
pais.  There  is  no  record  here,  and  there  is  no  estoppel 
by  deed.  The  deed  of  the  trustee,  not  being  in  pur- 
suance of  the  trust,  or  for  the  remaindermen,  but  in 
fraud  of  the  trust,  does  not  raise  any  estoppel  in  equity. 

The  estoppel,  if  any,  then,  is  in  pais.  Such  an  estop- 
pel, says  Mr.  Bigelow,  arises  (1)  from  contract,  (2)  in- 
dependently of  contract,  from  act  or  conduct  which  has 
induced  a  change  of  position  in  accordance  with  the 
real  or  apparent  intention  of  the  party  against  whom 
the  estoppel  is  alleged. — Big.  on  Estoppel,  (5th  ed.), 
451.  No  contract  by  or  in  belialf  of  these  remaindermen 
is  alleged;   therefore,   if   there   is  any  estoppel  i;i  2^«'« 
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against  tliem  it  arises  from  conduct,  which  has  reasona- 
bly induced  such  a  change  of  position  by  the  other  par- 
ties as  to  make  it  inequitable  to  enforce  the  claim. 

Such  "an  estoppel  is  a  legal  consequence — a  right — 
arising  from  acts  or  conduct,"  which  acts  or  conduct 
are  established,  or  may  be  established  in  whole  or  in 
part,  by  the  facts  of  acquiescence  or  ratification,  which 
themselves  may  be  helped  to  be  made  out  by  the  lapse 
of  time  operating  upon  "a  situation  incomplete  in  its 
legal  aspect,  i.  e.,  not  yet  attended  with  its  full  legal 
consequences." — Bigelow  on  Estoppel,  (5th  ed.),  457, 
694. 

It  is  this  kind  of  lapse  of  time,  or  laches,  with  which 
we  now  have  to  deal,  and  which  alone  could  have  been 
meant  to  be  applied  to  this  case.  And  in  all  cases  in 
which  lapse  of  time  is  used  as  an  argument  against  re- 
lief which  otherwise  would  be  just,  the  validity  of  the 
defense  must  be  tried  upon  principles  substantially 
equitable. — Lindsay  Petroleum  Co.  i\  Hard,  L.  R.  5  P. 
C.  239;  Erlanger  i\  Phosphate  Co.,  3  App.  Cas.  1279; 
GalUher  v.  CadireU,  145  U.  S.  368.  No  special  condi- 
tions are  here  set  up  showing  the  inequity  of  permit- 
ting the  remaindermen  to  recover. 

If  laches  or  staleness,  then,  is  to  be  urged  as  a  defense 
here,  it  cannot  be  of  this  latter  kind  any  more  than  of 
the  first  kind,  because  there  is  no  ingredient  of  such  an 
estoppel  alleged  or  shown. — Big.  on  Estoppel,  (5th  ed.), 
570.  And  we  have  seen  that  the  general  plea  of  stale- 
iiess  can  have  no  application  to  remaindermen  who  sue 
within  the  period  of  the  statute  of  limitations  after  the 
particular  estate  determines. — Authorities  supra. 

The  rule  as  just  above  announced  is  not  affected  or 
changed  under  the  doctrine  of  election  open  to  persons 
who  have  been  injured  or  whose  rights  have  been  in- 
vaded, to  choose  between  inconsistent  rights.  While 
the  rule  affords  an  option  betweeen  different  rights  or 
remainders  as  one  of  the  first  instances  for  the  benefit  of 
plaintiffs,  the  binding  nature  of  the  choice  constituting 
an  election  is  for  the  protection  of  the  defendants.  In 
this  case  there  was  no  obligation  to  reject  the  sale,  be- 
cause it  was  not  made  for  the  remaindermen,  nor  in 
pursuance  of  the  authority  to  sell.     There  was   no  ac- 
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ceptanee  of  the  proceeds,  and  there  is  no  tacit  confirma- 
tion of  the  sale.  The  sale  was,  as  it  stood,  bad  in 
equity,  unless  it  was  confirmed  ,and  mere  silence  did 
not  confirm  it,  because  silence  as  to  ability  to  disturb 
the  possession  or  vacate  the  sale  was  imposed  from  the 
fact  of  the  remaindermen's  right  being  in  remainder. 
Goodman  v.  Winter,  64  Ala.  434;  Shorter  v.  Frazer,  64 
Ala.  74;  Rametj  v.  Green,  18  Ala.  771;  Lyde  v.  Taylor, 
17  Ala.  270;  Woodstock  t\  Fullenwider,  13  Amer.  St. 
Kep.  78,  notes;  Allen  v.  DeGroodt,  14  Amer.  St.  Rep. 

5.  A  trust  under  a  conveyance  in  fee,  which  is  short 
of  the  fee,  but  does  not  exhaust  it,  is  not  extended  to  a 
IK)wer  to  convey  for  purposes  distinct  from  the  active 
trust;  and  a  power  to  sell,  distinct  from  the  trust  of 
conveyance,  does  not  prevent  the  estate  in  remainder- 
from  vesting  under  the  statute  of  uses,  though  the  con- 
veyance is  in  fee  to  the  trustee.  Where  the  trust  only 
extended  to  the  life  estate,  there  was  no  duty  of  the 
trustee,  as  such,  requiring  the  fee  in  any  event.  In  this 
case  there  was  a  mere  power  in  words  superadded  to 
convey  for  re-investment. — Fenwick  v.  Potts,  8  DeG.  M. 
&  G.  506;  Poad  v.  Watson,  37  Eng.  Law  and  Eq.  112; 
Vockerell  v.  Cholmeley,  1  C.  &  F.  60;  2  Lewin  on  Trusts, 
1§837-863-4;  Gray  v,  Leicis,  8  L.  K.  Eq.  526-543;  Wilson 
v,  Moore,  1  M.  &  K.  IS;  Hill  v.  Simpson,  7  Ves.  152;  May 
t*.  LeClaire,  11  Wall.  217;  Wimbish  M.  M,  B.  &  L.  Asso. 
69  Ala.  575;  LcNeve  v.  LeXcre,  2  L.  Eq.  Cas.  109. 

6.  A  common  law  power  under  the  statute  of  uses  to 
j^U  another  man's  estate  for  re-investment  is  not  prop- 
erly or  well  executed,  and  does  not  pass  the  legal  title 
when  the  fraud  in  the  power  and  the  breach  of  the  trust 
are  disclosed  on  the  face  of  the  deed.  When  a  conditional 
power  is  given  to  deal  with  another  man's  title  and  es- 
tate, there  is  an  implication  that  not  only  forms  must 
be  strictly  complied  with,  but  that  honesty  and  fair 
dealing  shall  also  be  observed;  and  it  is  clear  law  that  a 
departure  from  the  power  in  the  last  should  be,  as  it  is, 
more  fatal  than  in  the  first,  even  in  a  courts  of  law. 
Jackson  r.  Crafts,  18  Johns.  110;  Harris  v,  Strodl,  132 
N.  Y.  392;  Russell  v.  Russell,  36  N.  Y.  581;  Allen  v.  De- 
Witt,  3  N.  Y.  276;  Syracuse  Bank  v.  Holden,  105  N.  Y. 
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415;  Scholle  v.  Schollc,  113  N.  Y.  261;  2  Washb.  on  Real 
Prop.  278;  2  Wharton  on  Evidence,  §§1334,  1353;  Law- 
son  on  Presumptive  Evidence,  276-7;  Bailey's  Onus  Pro- 
bandi,  257. 

HEAD,  J.— On  the  30th  day  of  April,  1847,  John 
Falconer,  in  consideration  of  $900  paid  by  Mary  Jane 
Robinson,  bargained,  sold  and  conveyed,  by  deed  in  fee, 
with  warranty,  unto  Thomas  Welsh,  the  lands  in  con- 
troversy, situate  in  the  city  of  Montgomery,  Alabama, 
"in  trust  and  for  the  sole  and  separate  use  and  benefit 
of  the  said  Mary  Jane  Robinson  during  her  natural  life, 
and,  at  her  death,  to  the  issue  of  the  said  Mary  Jane 
Robinson,  by  her  marriage  with  her  present  husband, 
Seth  Robinson,  free  from  all  liability  for  the  debts,  con- 
tracts of  her  present  or  any  future  husband,  with  the 
power  to  bargain  and  sell  and  such  assurances  to  make 
of  the  same  to  any  person,  on  request  of  said  Mary  Jane 
Robinson,  in  writing,  and  invest  the  proceeds  of  the  sale 
thereof  in  such  property  as  the  said  Mary  Jane  Robin- 
son may  select,  and  the  same  to  be  held  subject,  in  like 
manner,  to  the  uses  and  trusts  hereinbefore  stated." 

On  the  30th  day  of  January,  1854,  as  the  deed  recites, 
said  "Thomas  Welsh,  trustee  for  Mary  Jane  Robinson, 
for  and  in  consideration  of  three  thousand  dollars,  to 
the  said  Mary  Jane  Robinson  in  hand  paid,  by  Nath- 
naiel  H.  Wright,  the  receipt  whereof  is  hereby  acknowl- 
edged," by  deed  in  fee,  with  warranty,  granted,  bar- 
gained, sold,  enfeoffed  and  confirmed  unto  the  said 
Nathaniel  H.  Wright,  a  certain  part  of  said  lands.  This 
deeil  was  signed  and  sealed  by  "Thomas  Welsh,  trus- 
tee," and  by  said  Mary  Jane  Robinson.  At  the  same 
time,  Seth  Robinson,  the  husband  of  said  Mary  Jane, 
executed  a  quit  claim  deed  to  said  premises  to  said 
Wright.  By  mesne  conveyances  from .  Wright,  this 
property  was,  in  March,  1873,  duly  conveyed  to  the  de- 
fendant, George  W.  Stone,  vesting  in  him  all  the  title 
of  the  said  Wright.  Immediately  after  the  execution 
of  the  Welsh  deed  to  Wright,  in  1854,  he,  Wright,  took 
I^oftsession  of  the  granted  premises,  as  rightful  owner, 
and  he  and  those  succeeding  to  his  right  and  possession, 
including  the  defendant,  Stone,  have  since  held  inde- 
pendent and  adverse  possession  thereof. 
Vol.  118. 
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On  the  first  day  of  June,  1858,  the  said  Thomas  Welsh 
and  his  wife,  by  deed,  quit-claimed  all  right,  title  and 
interest,  in  the  remaining  portion  of  said  lands,  to  said 
Seth  Robinson;  and,  at  the  same  time,  Seth  Robinson 
and  his  wife,  the  said  Mary  Jane  Robinson,  for  and  in 
consideration  of  thirty-five  hundred  dollars  paid  by 
Mary  C.  Pierce  to  the  said  Seth  Robinson,  conveyed  the 
same  by  deed,  in  fee,  with  warranty,  to  said  Mary  C. 
Pierce,  who  went  into  immediate  possession  as  owner, 
and  held  independent  adverse  possession  thereof,  until 
her  death  in  1889. 

The  said  Mary  Jane  Robinson  died  in  December, 
1889. 

On  the  5th  day  of  August,  1890,  a  bill  was  filed  in  the 
chancery  court  by  the  remaindermen  created  by  the 
Falconer  deed,  against  the  devisees  of  said  Mary  C. 
Pierce  and  against  the  said  George  W.  Stone,  setting 
up  alleged  breaches  of  trust  on  the  part  of  Welsh,  the 
trustee,  known  to,  and  participated  in  by  the  said  sev- 
eral purchasers  from  him,  and  known  to  said  Stone,  in 
that  the  purchase  money  was  not,  in  either  case,  re- 
ceived and  invested  by  Welsh,  as  trustee,  as  required 
by  the  terms  of  the  trust,  but  that  the  same  was  suf- 
fered to  be  received,  and  was  received,  in  the  one  case, 
by  Mrs. .Robinson,  and  in  the  other,  by  her  husband; 
and  the  bill  avers  that  he,  Welsh,  died  many  years  ago 
without  leaving  any  estate,  and  without  ever  having  re- 
ceived anything  whatever  for  or  on  account  of  the  said 
sales  of  said  trust  property,  and  without  ever  making, 
and  without  any  one  else  making,  any  reinvestment 
whatever  of  the  proceeds  of  either  of  said  sales.  The 
prayer  was  that  complainants  be  decreed  to  be  entitled 
to  said  lands ;  that  the  several  holders  thereof  be  re- 
quired to  convey  the  same  to  them,  and  that  an  account 
of  the  value  of  the  use  and  occupation  of  said  property 
since  the  death  of  said  Mary  Jane  Robinson  be  taken 
and  the  defendants  decreed  to  pay  the  same,  and  for 
general  relief.  The  respondents  set  up,  in  bar,  inter 
alia,  laches  of  complainants,  and  staleness  of  demand. 

The  cause  coming  on  for  hearing  before  us,  on  appeal, 
upon  consideration  of  the  questions  and  line  of  argu- 
ment then  prominently  addressed  to  our  attention,  we 
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reached  the  conclusion  that  the  complainants  were  in- 
vested with  the  legal  title  to  the  premises  and  had  an 
adequate  remedy  at  law ;  and  we  accordingly  dismissed 
the  bill.  Upon  the  application  of  respondents  for  a 
modification  of  our  opinion,  holding  that  the  legal  title 
was  in  the  complainants,  the  case  was  again  elaborately 
argued  by  counsel,  upon  briefs,  and  new  considerations 
brought  to  our  attention,  which  now  convince  us  that 
our  former  opinion  was  erroneous,  in  the  respect  above 
stated,  and  that  the  application  for  a  modification  of 
it  ought  to  be  granted.  We  will  proceed  presently  to 
give  our  reasons  for  this  conclusion. 

After  that  decision,  real  actions  were  instituted  by 
the  complainants,  in  the  circuit  court,  and  prosecuted 
to  verdicts  and  judgments  in  their  favor;  and  from 
those  judgments  appeals  were  prosecuted  to  this  court, 
and  are  now  before  us.  We  have  before  us,  also,  the 
said  application  for  a  modification  of  the  former  opin- 
ion, in  the  equity  cause. 

The  opinion  we  now  hold  is  that  the  conveyances  ex- 
ecuted by  Welsh,  the  trustee,  though  infected  with  pal- 
pable breaches  of  trust,  apparent  upon  the  faces  of  the 
conveyances  themselves,  were  yet,  in  the  view  of  a 
court  of  law,  valid  executions  of  the  trust,  passing  the 
legal  title  in  fee  to  the  premises  to  the  grantees,  re- 
spectively, leaving  a  resort  to  a  court  of  equity  as  the 
appropriate  and  only  remedy  of  the  beneficiaries  of  the 
trust  for  redress  of  the  breaches  of  trust  committed  by 
Welsh  and  his  vendees. 

The  first  questions  are:  What  title  did  Wesh,  as 
trustee,  have  when  he  conveyed  to  Wright  and  Pierce? 
Was  it  a  fee  or  less  estate?  If  there  is  an  axiom  in  the 
law,  it  must  be  regarded  as  axiomatic,  in  the  construc- 
tion of  active  trusts,  that  the  trustee,  (not  a  bare  donee 
of  a  power),  irrespective  of  the  estate  the  instrument 
purports  to  convey,  will  take,  thereunder,  precisely  that 
quantum  of  legal  estate  which  is  necessary  to  the  dis- 
charge of  the  declared  powers  and  duties  of  the  trust, 
no  more  and  no  less;  so  that  if  the  instrument  imports 
a  larger  estate  than  is  thus  essential,  it  is  cut  down  to 
the  measure  of  the  exigencies  of  the  trust ;  as  where  the 
conveyance  to  the  trustee  is  in  fee,  and  the  trusts  re- 
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quire  only  a  life  estate  in  the  trustee,  only  a  life  estate 
is  vested  in  him ;  and  if  the  conveyance  is,  in  terms  of 
a  life  estate,  and  a  fee  in  the  trustee  is  necessary,  his 
estate  is  expanded  or  enlarged  into  a  fee;  or  to  quote 
Mr.  Lewin :  "First,  wherever  a  trust  is  created,  a  legal 
estate  sufficient  for  the  execution  of  the  trust  shall,  if 
possible,  be  implied;"  and  '^secondly,  the  legal  estate 
limited  to  the  trustee  shall  not  be  carried  further  than 
the  complete  execution  of  the  trust  necessarily 
requires."  All  commentators  and  adjudged  cases, 
including  a  number  of  our  own  decisions,  concur 
in  these  propositions;  and  as  the  principle  is  not 
disputed,  in  this  case,  we  will  not  take  the  time  to  cite 
them.  It  is  also  a  rule,  upon  which  all  are  agreed,  that 
whatever  be  the  limitations  of  the  instrument,  and 
whatever  estate  the  trustee  takes,  in  the  beginning,  the 
legal  estate  in  the  trustee  is  divested  out  of  him,  and 
passed  into  the  cestui  que  trusty  upon  the  instant  that 
the  duties  and  powers  of  the  trust,  from  any  cause, 
cease  to  be  active,  or  cease  to  require  a  legal  title  in  the 
trustee.  Again,  it  will  not  be  questioned,  that  a  power 
to  sell  the  estate,  in  fee,  conferred  upon  the  trustee,  by 
the  terms  of  the  trust,  invests  him  with  the  legal  title 
in  fee;  for  the  principle  is  not  only  self-evident,  but  it 
is  so  expressly  declared  in  all  authorities  upon  the  sub- 
ject. And  this  is  so,  even  where  the  trust  to  sell  is  on  a 
contingency. — 1  Lewin  on  Trusts,  213,  (3) ;  Huckabee 
V.  Billingsiy^  16  Ala.  414.  As  where  the  sale  is  to  be 
upon  request  of  another  person,  and  the  trustee  was 
never  actually  called  upon  to  exercise  the  power  of  sale. 
27  Am.  &  Eng.  Encyc.  of  Law,  115,  note.  In  this  volume 
beginning  at  page  i07,  will  be  found  a  full  discussion  of 
these  subjects,  collecting  a  great  many  authorities,  with 
copious  extracts  from  adjudged  cases ;  and,  in  a  note  of 
over  thirty  pages,  in  19  Am.  St.  Rep.  266,  Mr.  Freeman 
sums  up  the  law,  collating  scores  of  cases,  upon  well 
nigh  every  question  which  can  arise  in  reference  to 
estates  of  trustees,  their  powers  and  duties  and  the  man- 
ner and  eflfect  of  their  execution,  supporting  the  prin- 
ciples above  laid  down  and  others  which  will  be  relied 
upon  in  this  opinion. 
It   is  also   laid   down,   and  nowhere  disputed,  that, 
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"Where  an  estate  is  given  to  trustees,  in  fee,  upon  trusts 
that  do  not  exhaust  the  whole  estate,  and  a  power  is  su- 
peradded which  can  only  be  exercised  by  the  trustees 
conveying  in  fee  simple,  the  trustees  will  take  the  fee, 
and  the  estate  conveyed  by  them  will  be  sustained  by 
the  fee  in  them,  and  not  by  the  mere  power." — 1  Perry 
on  Trusts,  §316.  This  describes  the  Falconer  deed  in 
question.  The  conveyance  to  Welsh  was,  in  terms,  in 
fee.  The  active  duty,  apart  from  the  power  to  sell,  was 
to  preserve  the  equitable  separate  estate  of  Mrs.  Robin- 
son, during  her  life.  If  the  deed  had  stopped  there, 
Welsh  would  have  taken  no  greater  estate  than  for  her 
life,  for  that  would  have  limited  the  necessity  for  a 
trust;  and  such  a  trust  not  affecting  the  estate  in  re- 
mainder, the  legal  estate  in  remainder  in  fee,  dependent 
upon  the  precedent  life  estate,  would  have,  at  once, 
vested  in  the  designated  remaindermen,  by  operation  of 
the  statute  of  uses.  But,  there  was  the  superadded 
power  to  sell  tlie  fee,  and  this  retained  the  entire  estate 
in  the  trustee;  and  in  him  that  title  must  have  re- 
mained until  he  divested  himself  of  it  by  grant;  or,  not 
having  granted  it,  until  the  death  of  Mrs.  Robinson, 
when  her  request  for  the  exercise  of  the  i)ower  would 
have  become  impossible;  or  until,  by  the  death  of  the 
trustee,  or  the  processes  of  a  court  of  equity,  in  the  ex- 
ercise of  its  supervision  of  trustees,  or  by  contract  of 
all  parties  concerned,  the  estate  should  have  been  de- 
volved upon  another. 

Then,  the  inquiry  arises,  what  has  become  of  this 
fee  simple  title,  so  vested  in  Welsh,  the  trustee?  The 
case  shows  that  during  the  life  of  Mrs.  Robinson,  upon 
her  request,  in  writing,  manifested  by  her  signing  and 
sealing  the  deed,  in  the  one  case,  and  actually  joining 
in  the  deed,  in  the  other,  Welsh,  the  trustee,  upon  valua- 
ble considerations,  by  his  deeds,  respectively,  granted, 
bargained,  sold  and  conveyed  to  Wright  and  Pierce, 
respectively,  his  entire  title  and  estate  in  the  premises; 
in  the  one  case,  with  the  usual  covenants  of  warranty, 
etc.,  and  the  other  by  quitclaim.  In  the  deed  to  Wright 
he  expressly  declares,  upon  its  face,  that  he  conveys,  as 
trustee;  in  tliat  to  Pierce,  the  law  imputes  the  act  to 
that  capacity  for  the  reason  that  he  had  no  pretense  of 
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connection  with  the  land,  or  estate  therein,  except  as 
trustee.  The  law  to  this  eflfect  is  not  disputable. — Doe 
ex  dem.  Gosson  v.  Ladd,  77  Ala.  223,  (19  Am.  St.  Rep. 
note  on  p.  292).  See  full  discussion  of  the  question  in 
Crindrat  v.  Montgomery  Gas  Light  Co.,  82  Ala.  596. 

ilr.  Lewin  (p.  221)  says:  "It  may  be  stated  as  a  gen- 
eral rule,  that  the  legal  estate  in  the  hands  of  the  trus- 
tee has,  at  common  law,  precisely  the  same  properties 
and  incidents  as  if  the  trustee  were  the  usufructuary 
owner.'-  He  proceeds  to  give  numerous  illustrations  of 
the  rule,  and  reaching  page  225,  says :  "A  trust  estate, 
whether  real  or  personal,  may,  at  law,  be  conveyed,  as- 
signed or  encumbered  by  the  trustee  like  a  beneficial 
estate;  and  if  there  be  co-trustees,  each  may  exercise 
the  like  powers  of  ownership  over  his  own  proportion. 
Thus,  if  lands  be  vested  in  trustees  as  joint  tenants, 
each  may,  at  law,  receive  the  rents,  and  each  may,  at 
law,  sever  the  joint-tenancy  by  a  conveyance  of  his 
share.''  He  also  shows  that  a  devise  by  the  trustee  of 
the  trust  estate,  will  at  law  pass  his  title  to  the  devisee. 
But,  of  course,  all  such  dispositions  are  subject  to  the 
equitable  rights  of  the  cestui  que  trust.  Thus,  the  same 
author  says,  at  page  572 :  "In  a  court  of  law^  the  trus- 
tee, as  the  absolute  proprietor,  may  of  course  exercise 
all  such  powers  as  the  legal  ownership  confers;  but,  in 
equity,  the  cestui  que  trust  is  the  absolute  owner;  and 
the  question  we  have  to  consider  in  this  place  is,  how 
far  the  trustee  may  deal  with  the  estate  without  render- 
ing himself  responsible  in  the  forum  of  a  court  of 
equity/'  He  then  proceeds  to  set  forth,  at  length  and 
in  detail,  the  rights,  powers,  and  liabilities  of  the  trus- 
tee, in  a  court  of  equity. 

Mr.  Perry  says :  "As  a  general  rule,  the  legal  estate 
in  the  hands  of  a  trustee  has  at  common  law  precisely 
the  same  properties,  characteristics,  and  incidents,  as 
if  the  trustee  were  the  absolute  beneficial  owner.  The 
legal  title  vests  in  him  together  with  all  the  appurte- 
nances and  all  the  covenants  that  run  with  the  land. 
The  trustee  may  sell  and  devise  it,  or  mortgage  it,  or  it 
may  be  taken  on  execution.  It  may  be  forfeited,  and  it 
will  escheat  on  failure  of  heirs,  and  so  it  will  descend 
to  heirs  on  the  death  of  the  trustee.    All  these  proper- 
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ties  and  incidents  attach  to  the  legal  estate  at  common 
law,  whether  in  the  hands  of  a  tnistee  or  of  an  abso- 
lute owner;  but  these  incidents  do  not  generally  inter- 
fere with  the  proper  execution  of  the  trust,  for  all  con- 
veyances and  all  incumbrances  made  or  imposed  upon 
the  estate  by  the  trustee,  for  other  purposes  than  those 
of  the  trust,  or  in  breach  of  the  trust,  are  utterly  dis- 
regarded by  a  court  of  equity,  whatever  may  be  the 
effect  of  such  conveyances  or  incumbrances  in  a  court 
of  common  law.  And  as  the  trustee  may  in  a  court  of 
law,  as  a  general  rule,  deal  with  the  legal  estate  in  bis 
hands,  as  if  he  was  the  absolute  owner,  so  the  cestui  que 
tniHt  in  a  court  of  equity  may  deal  with  the  equitable 
estate  in  him;  he  is  the  beneficial  and  substantial 
owner,  and  in  the  absence  of  any  disability — that  is, 
Ix  he  is  Miii  juris — ^"he  may  sell  and  dispose  of  it;  and 
any  legal  conveyance  of  it  will  have  in  equity  the  same 
operation  upon  the  equitable  estate  as  a  similar  con- 
veyance of  the  legal  estate  would  have  at  law  upon  the 
legal  estate.'-—!  Perry  on  Trusts,  (3d  ed.),  §321; 
Hill  on  Trustees  states  the  same  doctrine,  marg.  pp.  175, 
282,  283 ;  Washburn  on  Real  Property,  the  same,  vol.  2, 
marg.  p.  482  ct  acq.  See  also  Tiffany  &  Bullard  on 
Trusts  &  Trustees,  824  ct  ncq. 

In  Huckahcc  r.  BiUiufjsly,  16  Ala.  414,  Huntington 
executed  to  Howell  a  deed,  in  trust,  to  secure  a  debt 
due  to  Harrell,  and  secondarily  to  secure  debts  due  to 
the  Branch  Bank  at  ifobile.  Without  the  debts  to  tbo 
bank  being  paid,  the  trustee,  in  plain  contravention  of 
the  trust,  executed  to  the  trustor,  Huntington,  a  quit- 
claim deed  in  consideration  of  the  payment  of  the  Har- 
rell debt.  Afterwards,  in  strict  pursuance  of  the  power 
of  sale  contained  in  the  trust  deed,  he,  the  trustee,  sold 
the  property  to  the  plaintiff,  and  executed  to  him  his 
deed  thereto.  The  court  held  that  the  quitclaim  of  the 
trustee  to  the  trustor  divested  the  title  of  the  former, 
and  revested  it  in  the  latter,  and  that  the  action  of  tres- 
pass to  try  titles,  founded  on  the  subsequent  deed  of  the 
trustee  to  the  plaintiff,  under  the  power,  could  not  be 
maintained.  Chief  Justice  Collier  discussed  the  sub- 
ject at  length,  saying,  inter  alia,  that,  ^'A  trust  estate, 
whether  real  or  personal,  may,  like  a  beneficial  estate, 
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be  conveyed,  assigned,  or  incumbered  by  the  trustee,  at 
law.  As  the  dry  legal  estate  in  the  hands  of  the  trustee 
is  affected  by  the  operation  of  the  law,  and  may  be  dis- 
posed of  by  the  act  of  the  trustee,  precisely  in  the  same 
manner,  as  if  it  were  vested  in  him  beneficially,  so  it 
confers  upon  him  all  the  legal  privileges,  and  subjects 
him  to  all  the  legal  burdens  that  are  incident  to  the 
usufructuary  possession,^  Thus  he  may  sue  at  law  re- 
specting the  trust  estate;  the  cestui  que  trusty  though 
the  absolute  owner,  in  equity,  is  regarded,  in  a  court  of 
law,  in  the  light  of  a  stranger."  See  also,  Herbert  t\ 
Haiiriek,  16  Ala.  581. 

In  McBnujer  v,  Cariker,  64  Ala.  50,  Chief  Justice 
Brickell  said:  "The  general  rule,  insisted  on  by  ap- 
pellant, may  be  conceded,  that  at  law  the  trustee, 
clothed  with  the  legal  title,  unless  restrained  by  the 
terms  of  the  trust,  may  convey,  assign,  or  incumber  the 
trust  estate;  and  if  the  cestui  que  trust  is  injured  he 
must  resort  to  a  court  of  equity  for  relief;"  citing 
Huckahec  r.  BilUuysly,  supra.  But,  in  that  case,  the 
conveyance  of  the  trustee,  relied  upon,  was  made  after 
the  active  duties  of  the  trustee,  under  the  terms  of  the 
dee<l,  had  terminated,  if,  indeed,  the  trust  had  ever 
l)een  an  active  one — a  question  which  the  court  said  it 
was  unnecessary  to  decide ;  and  it  was  correctly  held 
that  the  tru.4tee  had  no  title  to  convey,  at  the  time  he 
executed  his  deed.  The  authorities  are  uniform  that 
after  all  power  in  the  trustee  to  perform  an  active  duty, 
under  the  peculiar  terms  of  the  trust,  ceases,  his  title, 
which  was  commensurate  only  with  the  duty,  also 
ceases,  and  thereafter  he  can  convey  none  to  another. 
Vomhif  V.  McMicharl,  11)  Ala.  747;  Doe  ex  dem.  Gossofi 
V.  Laild,  77  Ala.  223. 

In  Hairston  r.  Dohhs,  80  Ala.  581),  the  executor  of  a 
will  was  given  *'full  power  to  purchase  or  sell  property 
he  may  think  necessary  or  proper,  ♦♦♦♦♦♦  or  to 
dispose  of  any  property  for  the  benefit  of  the  estate." 
He  sold  and  conveyed  lands  of  the  estate  to  Dobbs. 
Held,  that,  though  the  conveyance  nmy  have  been  made 
in  payment  of  an  individual  debt  due  by  the  executor  to 
Dobbs,  (a  papable  breach  of  trust),  yet  the  conveyance 
passed  the  legal  title  to  the   latter,   and   the   devisees 
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could  not,  for  that  reason,  maintain  ejectment  against 
that  deed.  The  court  confined  the  devisees  to  their  ap- 
propriate remedies  for  the  breach  of  the  trust  And 
hence  these  devisees  were  remaindermen. 

Mr.  Freeman,  in  his  note  supra,  19  Am.  St.  Rep.  267, 
citing  many  authorities,  states  the  rule  thus:  ^>Where 
the  rules  of  law  upon  the  subject  have  not  been  modified 
by  statute"  (which  he  subsequently  shows  is  the  case 
in  New  York,  Michigan,  Wisconsin,  Minnesota,  Kansas, 
California  and  Dakota)  *'all  conveyances  by  a  trustee, 
whether  to  an  innocent  purchaser  or  not,  and  whether 
in  contravention  of  the  trust  or  not,  operate  upon  the 
legal  title  and  vest  it  in  the  grantee.  This  conclusion,-' 
he  says,  "necessarily  followed  from  the  refusal  of  the 
common  law  to  recognize  trusts  or  equitable  titles,  for 
unless  such  trusts  or  titles  were  to  be  considered,  there 
was  no  reason  why  the  trustee  should  not  convey  to 
whomsoever  he  pleased.  His  conveyance  was,  therefore, 
valid  at  law,  and  the  rights  of  the  beneficiary  could  be 
protected  only  by  his  seeking  redress  in  equity,  and 
compelling  the  grantee  to  respect  and  to  execute  the 
trust,  as  the  original  trustee  should  have  done."  As 
stated  above,  in  New  York  and  the  other  States  men- 
tioned, the  rule  is  changed  by  statute,  and  it  is  declared 
that  where  the  trust  is  expressed  in  the  deed  to  the  trus- 
tee, creating  the  estate,  every  transfer  or  other  act  of 
the  trustee  in  contravention  of  the  trust,  is  absolutely 
void.  Discussing  these  statutes,  Mr.  Freeman  ob- 
serves :  *'The  doubts  most  likely  to  arise  concerning  the 
signification  of  these  statutes  are,  first,  do  they  mean 
that  inhibited  conveyances  shall  be  deemed  void  at  law, 
as  well  as  in  equity?  and,  second,  if  void  both  at  law 
and  in  equity,  are  they  also  void  when,  upon  their  face 
they  appear  to  be  made  pursuant  to  the  authority  con- 
ferred on  the  trustee,  and  the  fact  of  their  being  in  con- 
travention of  the  trust  must  be  established  by  extrinsic 
evidence;  and  knowledge  of  this  fact  cannot  be  brought 
home  to  the  grantee  or  his  successors  in  interest?"  He 
then  proceeds  to  the  New  York  decisions,  construing 
the  statute,  holding  the  inhibited  conveyances  to  be 
void,  both  at  law  and  in  equity,  against  purch:?.sers  with 
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or  Tvithout  notice;  that  the  title,  powers  and  duties  of 
the  trustee  are  unaffected  by  tlie  conveyance,  and  he 
continues  to  be  trustee  to  the  same  effect  as  if  the  con- 
veyance had  not  been  made.  A  case — the  counterpart 
of  Huckahee  v.  Billingsly,  supra — is  cited,  where  it  was 
held,  under  the  operation  of  the  statute,  that  the  recon- 
veyance to  the  trustor  by  the  trustee,  was  absolutely 
void.  See  the  cases  collated  in  the  note  supra.  We  have 
no  such  statute.  The  common  law,  upon  the  subject,  ob- 
tains with  us  in  all  its  vigor,  except  as  to  the  descent  of 
trust  estates. 

Notice  the  analogies  which  we  meet  with  in  almost 
every  day  experience.  A  mortgagee'  is  invested  with 
the  legal  title  to  land,  in  trust,  for  the  sole  purpose  of 
securing  his  debt.  His  power  to  sell  for  that  purpose 
is  required  to  be  exercised  after  strictly  defined  formal- 
ities; yet  his  bare  deed  to  the  premises,  or  a  transfer  of 
the  mortgage  with  apt  words  to  convey  the  land,  passes 
the  legal  title  to  the  land,  though  there  be  entire  disre- 
gard of  the  prescribed  formalities.  And  if  the  condition 
of  the  mortgage  be  not  performed  by  the  mort- 
gagor to  the  very  day,  payment  of  the  mort- 
gage debt  thereafter,  (until  the  rule  was  changed  by  a 
recent  statute  in  this  State),  did  not  operate  to  re- 
transfer  the  title  to  the  mortgagor;  and  his  only  remedy 
was  in  equity.  A  vendor  of  land  who  receives  full  pay- 
ment of  the  purchase  money,  and  puts  the  purchaser  in 
possession  without  a  conveyance,  stands  as  a  construc- 
tive trustee  of  the  vendee;  and,  clothed  with  the  dry 
legal  title,  may  eject  the  vendee  at  law.  The  vendee's 
only  remedy  is  in  equity.  A  trustee  of  an  express  trust, 
purchasing  at  his  own  sale,  commits  an  open  and  con- 
clusively prejudicial  breach  of  his  trust,  yet  his  pur- 
chase discharges  the  express  trust,  and  converts  him 
into  a  constructive  trustee,  of  which  character  the  ces- 
fuiH  que  trust,  may  avail  themselves,  by  a  proceeding  in 
equity,  seasonably  begun — within  two  years,  under  our 
rulings,  unless  there  be  special  circumstances  justify- 
ing greater  delay.  Countless  instances  might  be  given, 
demonstrating  the  universal  rule  of  the  common  law, 
that  trustees  clothed  with  the  legal  title  by  virtue  of  the 


Digitized  by  VjOOQIC 


296  SUPREME  COURT  [Nov.  Term, 

IRobinson  et  ah  v.  Pierce  et  ah;  and  Stone  v.  Robinson  et  cU.;  and 
Pierce  et  ah  v.  Robinson  et  ah} 

trust,  and  having  and  claiming  no  other  estate  in  the 
premises  and  professing  to  convey  no  other,  pass  that 
title  by  their  grants,  without  any  regard,  in  a  court  of 
law,  to  the  nature,  object  or  purposes  of  the  trust,  or 
conformity  to  their  requirements.  Indeed,  it  required 
a  statute  in  this  State,  to  prevent  the  descent  of  that 
title  to  the  heirs  of  the  trustee. — Code  of  1886,  §1848; 
Code  of  1896,  §1044.  In  the  objects  and  requirements  of 
the  trust,  are  centered  the  equitable  rights  of  the  centuis 
que  trust,  and  in  a  court  of  equity  alone  can  they  en- 
force them,  or  redress  their  breach. 

A  moment's  reflection  discovei*s,  as  a  logical  neces- 
sity, that  the  very  doctrine  itself  of  the  validity  of  trus- 
tees' conveyances,  in  a  court  of  law,  implies  its  applica- 
tion to  conveyances  in  contravention  of  the  trusts;  for 
if  a  conveyance  be  in  conformity  to  the  trust,  no  ques- 
tion of  its  validity  can  possibly  arise.  It  is  absolutely 
valid  and  unassailable,  both  at  law  and  in  equity.  And 
it  seems  needless  to  argue,  that  so  far  as  the  validity  of 
the  conveyance,  in  a  court  of  law,  is  concerned,  it  is 
wholly  indifferent  how  the  breach  is  manifested; 
whether  shown  upon  the  face  of  the  trustee's  deed,  or 
to  be  established  by  extrinsic  averment  and  proof.  The 
breach,  whatever  its  nature,  being  immaterial,  as  affect- 
ing the  legal  conveyance,  its  existence  or  non-existence 
i«  not  a  matter  of  inquiry.  Thus,  it  is  impossible  to  find 
a  case  anywhere,  where  the  trustee  was  sui  juris  and 
was  confessedly  clothed  with  the  legal  title,  and  his 
deed  was  not  immoral  and  void,  as  offensive  to  public 
policy,  that  his  conveyance  was  assailed,  except  because 
it  was  in  contravention  of  the  trust;  and  in  every  such 
ca8e,  at  law,  which  our  research  discloses,  (and  we  have 
spjired  no  pains,  in  that  behalf),  with  one  exception  to 
which  we  will  refer,  the  parties  complaining  were  re- 
mitted to  their  remedies  in  equity.  See  the  Alabama 
cases  above  referred  to;  also  the  numerous  authorities 
in  point  collected  upon  the  briefs  of  counsel;  to  which 
v\'e  add  7V////or  r.  Kinijy  (Va.)  8  Am.  Dec.  746;  Cox  v. 
Bhmdrn,  (Pa.)  2G  Aiii.  Dec.  83;  Jicerc  v.  Allen,  (111.) 
48  Am.  Dec.  336;  Gale  r.  Mcusing,  (Mo.)  64  Am.  Dec. 
197,  and  extended  note;  Stephens  v.  Clay,  31  Am.  St. 
Kep.  328. 
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The  exception  referred  to,  is  the  doctrine  of  some 
Missouri  and  ilississippi  cases,  and  i)erhaps  of  one  or 
two  other  States,  that  when  a  trust  deed  to  secure  debts 
confers  a  power  of  sale  to  be  exercised  after  giving  a 
prescribed  notice,  the  notice  is  a  condition  precedent  to 
any  conveyance  of  the  legal  title  by  the  trustee. — Ohns- 
hiirg  i\  Turner,  87  Mo.  127;  Enochs  i\  Miller,  60  Miss. 
19.  It  is  familiar  to  this  court  that  such  is  not  the  law 
in  this  State,  as  settled  by  Huckahee  r.  BillingsUi,  su- 
pra, and  many  subsecjuent  analogous  cases.  With  us, 
such  an  irregular  sale  is  voidable,  and  the  equity  of  re- 
demption, without  regard  to  the  statutory  right  of  re- 
demption, will  continue  until  enforced  or  barreil  by 
hchen.  In  Robinson  i\  Cahulan,  91  Ala.  479,  there  was 
a  fatally  defective  execMition  of  the  power  of  sale  in  a 
mortgage  on  account  of  non-conformity  to  the  pre- 
scribed formalities,  as  to  notice,  etc.,  but  a  deed  was 
madeto  the  purchaser  by  the  mortgagee;  and  it  was  held, 
that  this  deed,  although  not  a  foreclosure  of  the  mort- 
gage, for  the  want  of  the  i)rescribed  notice,  etc.,  passed 
the  legal  title  of  the  mortgagee  to  the  purchaser,  and 
on  that  deed  the  purchaser  recovered,  in  an  action  of 
ejectment. 

The  rule  is  universal  that  upon  breach  of  trust  by  a 
trustee,  howsoever  manifested,  the  cestui  que  trust  may 
affirm  or  disaffirm  the  breach  at  his  election.  For  in- 
stance, no  one  would  doubt,  for  a  moment,  the  equity 
of  a  bill  filed,  in  due  season,  by  a  cestui  que  trust, 
against  the  trustee,  who,  holding  the  legal  title,  sold 
and  conveyed  to  a  purchaser,  botli  of  whom  engaged  in 
niisappropriating  the  jmrchase  money,  and  against 
such  purchaser,  affirming  tlie  sale  and  conveyance,  and 
electing  to  hold  the  trustee  and  purchaser  responsible 
for  the  misapi)ropriation  and  to  have  the  money  re- 
claimed and  the  same  laid  out,  under  the  direction  of 
the  court,  in  other  property  uiK)n  the  same  trusts,  secur- 
iiig  its  payment  into  court,  or  to  another  trustee  ap- 
pointed by  the  court,  by  a  lien  on  the  land  conveyed  to 
the  purchaser.  Suppose,  a  demurrer  to  such  a  bill,  ob- 
jecting that  complainant  had  his  remedy  at  law,  in  that 
the  breach  of  the  trust  rendered  the  sale  and  convey- 
ance to  the  purchaser  void  at  law,  and   tlmt   his   only 
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remedy  was  to  take  back  the  land,  what  would  be  the 
ruling  upon  the  demurrer?  To  ask  the  question  is  to 
answer  it.  The  law  prescribes  no  fixed,  unalterable 
consequence  of  a  breach  of  trusty  committed  in  the  dis- 
position of  a  trust  estate.  The  remedies,  in  equity,  of  the 
cestui  que  trust,  are  various  and  subject  to  his  election.. 
He  may,  we  repeat,  affirm  the  breach;  submit  to  the 
conveyance,  and  elect  other  redress  against  the  trustee 
and  purchaser.  If  an  infant,  the  court  may  elect  for 
him.  The  remaindermen,  in  this  cause,  may  have 
deemed  the  sales  advantageous  to  them,  by  reason  of 
their  power  to  have  the  purchase  money  brought  into, 
and  secured  by  the  court  of  equity,  for  their  ultimate 
enjoyment;  charging  the  payment  of  the  sum,  not  only 
upon  the  trustee  and  purchasers,  personally,  but  uf)on 
the  lands  inequitably  disposed  of  by  the  trustee.  To 
determine  that  the  breach  of  trust  is,  of  itself,  conclu- 
sive of  the  invalidity  of  the  sale,  would  be  to  determine 
that  the  only  recourse  of  the  cestui  que  trust  is  to  re- 
claim the  land.  If  the  sale  and  conveyance  are  to  be 
treated  as  nullities,  then,  although  the  lands  may  have 
sold  for  a  large  price;  or  may  have  enormously  dimin- 
ished in  value  since  the  sale;  or,  being  valuable  princi- 
pally for  their  improvements,  the  improvements  may 
have  been  destroyed  after  the  sale,  without  fault  of  the 
purchaser,  yet  the  benefits  of  these  casualties  will  be 
conferred  upon  the  culpable  purchaser,  by  securing  him 
exemption  from  the  restoration  of  the  original  agreed 
purchase  money  to  its  legitimate  channels,  and  com- 
pelling the  cestui  que  trust  to  take  the  land,  only,  in 
its  denuded  or  valueless  condition.  Of  course,  the  ces- 
tui  que  trust  may,  by  his  bill,  elect  to  annul  the  legal 
conveyance  and  reclaim  the  land,  instead  of  other 
redress. 

These  elections  cannot,  of  course,  be  made  in  a  court 
of  law. 

Again,  were  we  to  hold  that  the  Wright  and  Pierce 
deeds  are  void,  because  of  the  breaches  of  trust  ap- 
parent upon  the  deeds  themselves,  we  would  presuppose 
that  the  recitals  of  payment  of  the  purchase  money 
to  Sirs.  Robinson,  in  the  one  case,  and  her  husband,  in 
th^  other,  conclusively  establish,  as  matter  of  law,  be- 

Vol.  118. 


Digitized  by  VjOOQIC 


^«»71  OF  ALABAMA.  299 

[Robinson  et  at.  v.  Pierce  et  ah;  and  Stone  v.  Robinson  et  al.;  and 
Pierce  et  al.  v.  Robinson  et  al.Ji 

jond  all  issue,  investigation,  or  inquiry,  that  there  was 
a  substantial  misappropriation  of  the  purchase  money, 
amounting  to  a  breach  of  trust.  And  not  only  this,  but 
that  they  conclusively  establish,  as  matter  of  law,  be- 
yond all  issue,  investigation  or  inquiry,  that  fhe  pur- 
chase money  took  the  direction  indicated  by  the  recitals, 
without  any  act  of  omission  or  commission  on  the  part 
of  the  remaindermen,  or  either  of  them,  estopping 
them,  in  equity,  to  impeach  the  transactions.  Although 
the  purchasers  and  trustee,  or  their  representatives, 
may  stand  ready  and  able  to  aver  and  prove  that  the 
purchase  money  was  actually,  honestly  and  judiciously 
invested  in  other  property  upon  the  same  trusts — in 
slaves,  it  may  be,  who  were  lost  by  death  or  emancipa- 
tion; or  in  stocks  or  bonds  which  went  into  the  hands 
of  the  trustee;  or  even  in  lands,  with  all  the  necessary 
muniments  of  title;  or,  though  they  be  ready  and  able 
to  aver  and  prove  that  the  transactions  took  the  shape 
they  did,  by  the  express  consent  and  request,  in  writing, 
it  may  be,  of  all  the  remaindermen,  yet  the  mere  circum- 
stance, that  the  deeds  recite  payment  of  the  money  to 
Mr.  and  Mrs.  Robinson,  forever  precludes  them;  for- 
ever shuts  them  out  from  all  opportunity  to  explain, 
and  show  that  the  trust  requirements  were,  in  fact, 
honestly  and  judiciously  carried  out,  or  that  the  wishes 
and  desires  of  the  remaindermen,  expressly  made 
known,  were  honestly  observed.  A  practical  test :  Sup- 
pose the  remaindermen  had,  within  a  reasonable  time 
after  the  sales,  filed  their  bill  to  redress  the  breaches 
of  trust  indicated  by  the  recitals,  in  question,  electing 
the  nature  of  relief  deemed  most  advantageous  to  them ; 
to  which  the  trustee  and  purchasers  answered  or 
pleaded,  in  bar,  a  due  reinvestment,  such  as  we  have 
above  supposed,  or  an  act  of  clear  estoppel,  as  sup- 
posed, would  any  court  hold  that  such  answer  or  plea, 
established  by  proof,  would  not  have  defeated  relief? 
Most  assuredly  not.  See  the  consequences  of  such  a 
rule :  It  will  not  be  contended,  that  a  deed  by  a  trustee, 
whose  recitals  show  a  breach  of  trust,  possesses  any 
other  or  greater  invalidity  than  one  whose  recitals 
show  due  conformity  to  the  trust,  but  which,  upon  ex- 
trinsic proof,  is  shown  to  have  been  executed  in  breach 
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of  the  trust,  participated  in  by  both  the  trustee  and  pur- 
chaser. The  only  difference  is  one  of  evidence.  In  the 
one  case,  the  recitals  are  prima  facie  evidence  of  the 
breach,  casting  the  burden  of  proof  upon  the  purchaser ; 
in  the  other  they  are  prima  facie  evidence  of  conformity 
to  the  trust,  casting  the  burden  of  proof  upon  the  cestui 
que  trust.  The  breach  being  established,  in  either  case, 
its  effect  upon  the  deed  is  precisely  the  same.  What 
that  effect  is,  as  we  have  already  seen,  equity  opens  a 
wide  door  to  the  injured  cestui  que  trust  to  determine, 
by  his  election.  He  cannot  be  forced  to  treat  the  con- 
veyance as  void,  and  take  the  land,  or  have  it  secured 
for  him  when  his  right,  in  possession,  accrues;  for  to 
do  so  would  deprive  him  of  his  right  to  elect  other  re- 
dress which  might  secure  to  him  much  larger  benefits. 
If  the  deed  is  a  nullity,  the  purchaser  thereby  having 
no  legal  or  equitable  rights  under  it,  this  right  of  elec- 
tion of  the  cestui  que  trust  would,  as  we  have  said,  be 
excluded ;  for  a  party  cannot  ratify  or  affirm  a  convey- 
ance absolutely  void,  conferring  no  right,  legal  or  equit- 
able, and  elect  to  take  other  rights,  as  growing  out  of  it, 
more  !mrdensome,  it  may  be,  to  the  oppo^>ite  party.  It 
would  require  a  new  contract,  in  such  a  case,  to  confer 
any  right  other  than  the  right  to  reclaim  what  the  op- 
posite party  may  have  acquired  possession  of  under  the 
void  deed,  togetlier  with  such  damages  as  might  be 
legally  incident  to  such  wrongful  possession.  To  state 
another  practical  case :  The  deed  recites  due  conform- 
ity to  the  trust.  A  bill  is  tiled  alleging  that  the  recitals 
are  false;  tliat  tlie  purchase  money  was,  in  fact,  paid 
by  tlie  purchaser  to  the  life  tenant  and  her  husband,  in- 
stead of  to  tlie  trustee  who  alone  was  authorized  to  re- 
ceive it;  and  praying  for  such  lawful  redress  as  the  com- 
plainant, as  cestui  que  trust,  might  elect  and  claim. 
Thus,  upon  the  principle  that  a  deed  is  void  because  of 
the  breach  of  trust,  we  would  have  a  bill  which  showed, 
by  its  allegations,  that  the  deed  was  absolutely -void 
from  its  inception;  and  unless  the  bill  was  so  framed 
as  to  justify  a  decree  cancelling  the  deed  as  a  cloud  upon 
the  complainant's  title,  it  would  go  out  of  court  for 
want  of  equity.  Again,  the  rights  of  the  parties  in  ref- 
erence to  the  verity  of  the  recitals  must  be  correlative. 
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The  trustee  is  the  embodiment,  so  to  speak,  of  the  cestui 
que  trust.  Through  him^  they  are  parties  to  the  deed. 
They  are  separate  from  him,  and  can  assail  his  acts, 
only  in  equity.  If  recitals  showing  a  breach  are  couclu- 
»iv€,  as  a  corallary,  they  are  conclusive  when  they  show 
conformity,  thus  excluding,  in  the  latter  case,  all 
redress. 

A  purchaser  from  a  trustee,  in  contravention  of  the 
trust,  in  no  sense,  becomes  thereby  an  express  trustee. 
He  becomes  a  trustee  in  invituni,  by  construction  of 
law.  He  is  a  constructive  trustee.  He  holds  actually 
in  his  own  right,  and  in  hostility  to  the  world;  but  sl 
court  of  e<iuity,  as  Judge  Story  puts  it,  will  "force  a 
trust  upon  his  conscience,''  and  compel  him  to  perform 
it  or  answer  for  its  fruits. — 2  Story  Eq.  Jur.,  §1257; 
2  Washburn  Real  Prop.,  marg.  p.  177,  §21;  Hill  on 
Trustees,  marg.  p.  144;  1  Perry  on  Trusts,  §§217,  241; 
2  Pom.  Eq.  §1048;  Svnjth  v.  Oliver,  31  Ala.  39.  A  re- 
sulting trust,  though  by  no  means  an  express  one,  be- 
cause not  declared  in  the  deed  out  of  which  it  arises, 
approaches  more  nearly  thereto,  in  that  it  rests  upon  a 
presumed  intention;  from  which  results  the  rule,  that 
the  purchase  money  must  have  been  paid  at  the  time  of 
the  purchase;  whereas,  a  constructive  trust,  like  the 
present,  is  supported  by  no  such  presumption.  It  is  en- 
tirely in  invitum,  and  is  raised  and  enforced  by  a  court 
of  equity,  as  a  principle  of  justice.  It  has  attached  to 
it  none  of  the  attributes  of  an  express  trust.  The  pur- 
chaser is  charged  for  breaking  up  the  trust,  and  not  be- 
cause he  has  agreed  to  execute  it. 

In  view  of  these  considerations  we  are  compelled  to 
hold  that  the  legal  title  passed  by  the  Welsh  deeds  to 
Wright  and  Pierce,  and  that  the  remedy  of  the  com- 
plainants was  alone  in  equity,  upon  bill  filed  in  due 
season. 

It  follows  from  what  has  been  said  that  the  counsel 
for  the  complainants,  had  they  been  in  season,  properly 
conceived  their  remedy  when  they  filed  the  bill  in 
equity. 

But,  that  bill  -was  properly  dismissed  by  the  chan- 
cellor, and  the  dismissal  affirmed  by  this  court,  be- 
cause of  the  great  staleness  of  the  demand  sought  to  be 
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made  the  basis  of  relief.  The  court  was  open  to  the  com- 
plainants from  1854,  in  one  case,  and  1858  in  the  other, 
to  obtain  the  relief  they  have  been  entitled  to,  or  ever 
could  have  become  entitled  to — the  identical  relief  (as- 
suming the  same  election)  sought  by  the  bill  in  tliis 
(*ase.  The  fact  that  by  the  terms  of  the  Falconer  trust 
the  complainants  could  have  had  no  possessory  right 
until  the  death  of  Mrs.  Robinson,  who  was  the  life- 
tenant,  cannot  possibly  affect  the  question.  It  is  un- 
questionably true  (for  it  is  the  settled  rule  everywhere, 
saving  what  shall  be  said  of  Iron  Co.  v,  Fidlenwider 
and  cases  following  it),  that  one  having  a  legal  title  en- 
titling him  to  a  possessory  action  upon  the  falling  in  of 
a  precedent  particular  estate,  is  not  affected  by  any 
lapse  of  time,  howsoever  great,  until  the  particular 
estate  falls  in,  by  which  event  he,  for  t'he  first  time,  be- 
comes entitled  to  his  action.  There  can,  it  would  seem, 
upon  principle,  and  certainly  so  by  the  great  weight  of 
authority,  be  no  disseizin  of  a  remainderman,  having 
the  legal  title,  in  remainder  in  himself,  until  his  right 
of  possession  accrues,  for  until  then  he  is  without  rem- 
edy of  any  sort,  against  any  trespasser  or  adverse 
holder,  except  the  right  in  equity  to  stay  waste  and  the 
like.  But  here,  these  complainants  were  divested  of  all 
title  by  Welsh's  execution  of  the  trust.  Their  estate 
was  gone.  Neither  the  death  of  ifrs.  Bobinson  nor  any 
other  event  would  or  could  have  vested  in  them  any 
estate  whatever  growing  out  of  the  muniments  of  title. 
If  there  was,  in  the  execution  of  the  trust,  such  a  breach 
committed  by  Welsh  and  his  vendee  as  is  alleged,  its 
effect  was,  as  we  have  shown,  to  create  in  the  com- 
])lainants  an  independent,  substantive  cause  of  relief 
for  being  made  whole  against  the  consequences  of  the 
breach,  to  be  worked  out  through  the  court  of  cTiancery 
according  to  such  recognized  equitable  right  and  rem- 
edy of  redress,  in  such  cases,  as  the  complainants  might, 
by  their  bill,  elect.  Upon  establishing  the  breach  they 
could  have  affirmed  the  sales,  and  held  the  guilty  par- 
ties to  a  proper  accounting  therefor,  and  disposition  of, 
the  purchase  money,  or  they  could  have  disaffirmed  the 
sale,  and  by  decree  obtained  vacation  of  t'he  convey- 
ances and  restoration  of  the  estates  in  the  land  to  the 
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status  and  condition  in  which  the  Falconer  trust  deed 
would  have  left  them.  It  is,  then,  necessarily  true  (as- 
suming election  of  the  last  named  relief)  that  the  only 
right,  in  respect  of  the  land,  which  the  complainants, 
at  the  time  of  Welsh's  execution  of  the  trust,  or  ever 
afterwards,  either  before  or  after  the  death  of  Mrs.  Kob- 
inson,  could  have  asserted,  was  this  right  to  sue  in 
equity  to  obtain  an  estate,  by  restoration,  by  decree,  of 
the  original  status.  This  done,  and  if  the  trust  still  re- 
mained unexecuted  at  the  death  of  Mrs.  Robinson,  her 
death  would  have  rendered  its  execution  impossible; 
there  would  have  been  no  longer  necessity  for  retention 
of  the  legal  title  by  the  trustee,  and  the  legal  estate  in 
fee  would  have  vested  in  the  complainants  upon  which 
they  could  then  have  maintained  their  possessory 
action,  either  by  petition  to  the  chancery  court,  in  the 
cause  where  their  title  was  established,  to  be  let  into 
possession,  or  by  real  actions  at  law  as  they  might  have 
chosen,  and  no  lapse  of  time  (unless  the  trustee  had 
suffered  himself  to  be  disseized  for  a  period  sufficient  to 
bar  him,  thereby  barring  all  cestuis  que  trust)  occur- 
ring during  the  life  of  Mrs.  Robinson,  could  have  af- 
fected their  right  of  recovery.  These  possessory  rights, 
it  is  manifest,  did  not  and  could  not  come  into  existence 
until,  as  independent,  substantive  equities,  they  should 
be  sued  for  and  obtained  in  a  court  of  equity,  and  that 
remedy  was  open,  immediately  upon  the  commission  of 
the  breach  of  trust,  to  precisely  the  same  extent  and  ef- 
fect as  after  the  death  of  Mrs.  Robinson.  A  perfect  bill 
filed  before  her  death  would  have  been  in  the  identical 
words  of  one  filed  after  that  event.  It  would  not  have 
been  even  necessary  to  ask,  in  the  bill,  for  a  writ  of  pos- 
session, for  that  could  be  done  by  petition  to  the  chan- 
cellor after  passing  the  decree  establishing  the  com- 
plainants' estate  and  right  of  possession,  suggesting 
and  showing  the  death  of  the  life  tenant.  The  suit  in 
equity  is  for  the  purpose  of  acquiring  an  estate  which 
will  give  a  possessory  right  enforceable  by  action  of 
law,  at  the  time  which,  by  the  effect  of  the  grants  as 
they  are  decreed  to  exist,  such  right  would  arise.  The 
power  of  the  chancellor,  upon  establishing  this  estate, 
on  i>etition,  to  put  the  complainants  in  possession  is 
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purely  auxiliary,  incidental — not  the  primary  purpose 
of,  nor  forming  a  part  of  the  equity  of,  the  bill.  The 
question  of  when,  or  on  what  contingency,  the  complain- 
ants may  become  entitled  to  possession  cannot  possibly 
concern  the  relief  sought  by  the  bill. 

Let  us  illustrate  by  a  perfectly  plain  case:  One,  hav- 
ing (we  will  say)  a  vested  legal  estate  in  remainder  in 
lands  dependent  upon  a  precedent  life  estate,  is  by 
fraud  and  deceit,  induced  to  sell  and  convey  his  estate 
to  another,  pending  the  life  estate.  Here,  we  observe, 
his  estate  is,  by  his  deed,  entirely  gone — destroyed.  But, 
there  gi'ows  out  of  its  destruction,  by  reason  of  the 
fraud,  a  right  in  him,  at  his  election,  to  confirm  the 
fraud  and  sue  for  damages,  in  the  equitable  action  of 
deceit,  or,  repudiating  the  transaction,  to  file  a  bill  in 
chancery  for  rescission  and  restoration  to  his  estate. 
It  is  manifest  that  the  remedy  chosen  is  open  to  him 
at  once,  without  regard  to  the  life  or  death  of  the  life 
tenant.  If  he  elects  the  remedy  in  chancery  his  object 
is  to  get  back  his  title,  it  matters  not  when  his  right  of 
possession  may  accrue,  for  until  he  is  restored  to  his 
title  by  a  court  of  equity  he  can  never  have  a  right  or 
action  of  possession  at  law.  His  restoration  to  his  es- 
tate, established  by  decree  years  before  his  possessory 
period,  is  just  as  available  to  him,  for  all  purposes,  as  if 
so  established  after  that  period.  The  question  of  the 
time  or  event  of  the  possessory  right  is  utterly  imma- 
terial. No  one  would  contend  that  a  party  thus  alleged 
to  be  defrauded  could  lie  by  for  thirty  or  forty  years, 
either  before  or  after  the  life  estate  falls  in,  and  then 
file  a*bill  to  rescind  his  conveyance  on  account  of  such 
alleged  fraud. 

The  briefs  on  file  contain  an  ample  collation  of 
the  authorities  on  the  subject  we  are  discussing.  Though 
the  last  Alabama  case  on  the  subject  (Lowery  v.  Davis, 
8  So.  Rep.  79)  seems  to  commit  this  court  irrevocably 
to  the  much  criticised  and  doubtful,  if  not  plainly  er- 
roneous, doctrine  of  Woodstock  Iron  Co.  v.  Fullen- 
wider,  87  Ala.  584,  yet  the  integrity  of  that  decision  is, 
by  no  means,  essential  to  the  correctness  of  the  conclu- 
sion declared  in  this  case.  There,  (as  in  the  two  sub- 
sequent cases  which   followed   that   decision — Lansden 
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V,  Bone,  90  Ala.  446  and  Lotcery  v.  Davis,  supra),  the  at- 
tempted sale  of  the  reversionary  estate  was  absolutely 
void — the  legal  title,  according  to  the  muniments,  con- 
tinued unbroken  in  the  reversioners  down  to,  and  after 
the  death  of,  the  life  tenant,  and  yet,  because  (as  it  was 
held)  the  void  deed,  professing  to  convey  the  reversion, 
cast  a  cloud  upon  the  reversioners'    title   which    they 
could  have  gone  into  equity  to  remove,  and  because  (as 
was  held)   the  purchase  money  paid  by  the  purchaser 
at  the  void  sale  of  the  reversion  having  gone  into  the 
hands  of  the  personal  representative  of  the  deceased 
owner  of  the  lands  through  the  medium  of  the  void  sale, 
and  by  him  applied  to  the  payment  of  the  debts  of  such 
deceased  owner,  an  equitable  estoppel  was  created  upon 
the  reversioners,  in  whom  the  legal  title    resided,    to 
claim  the  land  against  the  void  purchaser  without  pay- 
ing back  the  purchase  money  (whether  with  or  without 
interest  being  pretermitted  by  the  decision),  it  became 
the  duty  of  the  reversioners,  within  twenty  years  (al- 
though they  held  the  legal  title,  with  no  power   what- 
ever to  enforce  it  until  their  right  of  possession  accrued 
by  the  falling  in  of  the  life  estate)  to  file  their  bill  for  a 
redemption,  so  to  speak,  from  the  void  sale,  tendering 
to  the  purchaser  the  purchase  money,  and  to  have  the 
cloud  removed  from  their  title ;  and  having  failed  so  to 
sue  within  twenty  years,  notwithstanding  the  continu- 
ance of  the  life  estate,  they  were  barred  to  assert  their 
title  after  the  life  estate  fell  in.     Here,  in  the  case  be- 
fore us,  after  the  trustee  executed  the  trust,  the  remain- 
dermen had  no  title  and  no*  possibility  of  becoming  in- 
vested with  one,  except  by  suing  in  equity  to  acquire 
it,  based  upon  the  independent  cause  of  relief  conferred 
by  the  breach  of  trust.     It  is  to  this  equitable  proceed- 
ing  to   acquire   a   title   that   stalem^ss   of   demand   is 
pleaded,  and  to  disallow  the  defense  would  be  to  over- 
rule that  great  and  invaluable  principle  of  equity  which 
has  stood  for  centuries  requiring  the  suitor  to  be  dili- 
gent.    What  conceivable  reason  can  there  be    for   ex- 
empting a  person  from  this  rule  of  diligence  who  sues 
in  equity  to  acquire  an  estate  in  remainder  or  reversion, 
any  more  than  one  suing  in  equity  to  acquire  an  estate 
in  possession?     His  decree,  when  obtained,  establishes 
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perpetually  his  title,  entitling  him  to  maintain  his  ac- 
tion for  possession  whenever  the  event  entitling  him 
to  iK)8session  transpires;  and  no  lapse  of  time  after 
recovery  of  the  decree,  and  before  the  possessory  right 
accrues,  could  affect  his  right  to  recover  possession 
upon  the  happening  of  the  latter  event.  The  harshness 
and  injustice  of  a  contrary  rule  would  work  untold  det- 
riment. Here,  the  complainants,  professing  no  right 
but  that  of  an  equity  capable,  at  any  time  within  twenty 
years,  of  enforcement,  call  upon  the  respondents  to  an- 
swer and  make  proof,  if  they  would  defend  themselves, 
against  that  equity,  alleged  to  have  grown  out  of  trans- 
actions in  paiSy  occurring  nearly  forty  years  before. 

That  the  complainants'  right  to  file  their  bill,  at  any 
time  after  the  commission  of  the  alleged  breach  of  trust, 
was  perfect,  cannot  be  questioned.  A  case  strongly  il- 
lustrative (saying  nothing  of  our  own  decisions  cited 
upon  briefs)  is  that  of  Wright  v.  Miller^  8  N.  Y.  9,  (59 
Am.  Dec.  438).  There  a  trust  deed  vested  an  equitable 
estate  in  lands  in  remaindermen.  The  trustor  and  trus- 
tee conveyed,  in  contravention  of  the  trust,  under  a  de- 
cree of  court  fraudulently  obtained.  The  remainder- 
men filed  their  bill,  pending  the  life  estate,  to  have  the 
fund  properly  restored  and  reinvested  for  their  ulti- 
mate use,  when  their  right  in  possession  would  "have  ac- 
crued, and  the  relief  was  granted. 

AVe  think  there  can  be  no  doubt  that  the  dismissal  of 
the  bill  was  supported  by  the  staleness  of  the  demand. 

The  application  for  modification  of  our  former  opin- 
ion in  the  equity  case  is  granted  so  as  to  conform  to  the 
views  herein  expressed.  In  each  of  the  law  cases  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Rkickell,  C.  J.,  not  sitting. 

COLEilAN,  J.,  dissenting. — I  am  aware  that  any 
further  discussion  of  the  principles  involved  in  this 
case,  would  not  change  the  result,  and  I  do  not  propose 
to  do  more  than  merely  to  state  my  position,  and  the 
propositions  which  sustain  it.  John  Falconer,  in  1847, 
conveyed  the  lands  in  fee  to  Thomas  Welsh  in  trust,  for 
the  sole  use  and  benefit  of  his  daughter,  Mary  Jane  Rob- 
inson, during  her  natural  life,  and  at  her  death  to  com- 
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plainants.  By  tlie  deed  of  trust,  the  trustee  was  given 
the  power  to  sell  and  convey  said  lands  on  request  of 
Mary  Jane  Robinson  in  writing,  and  invest  the  proceeds 
of  the  sale  thereof  in  property  "to  be  held  subject  in 
like  manner  to  the  same  uses  and  trusts  hereinbefore 
stated."  Mary  Jane  Eobinson,  the  life  tenant,  died  in 
1889.  Within  less  than  a  year  after  her  death,  the  com- 
plainants, both  by  suit  in  ejectment  and  by  bill  in  chan- 
cery, instituted  proceedings  to  assert  their  rights  under 
the  deed  made  by  John  Falconer.  It  is  not  pretended, 
that  any  conduct  or  word  of  theirs  has  induced  action 
on  the  part  of  the  defendants,  or  that  they  have  been 
guilty  of  anything  which  authorizes  the  application 
of  the  doctrine  of  estoppel.  It  is  not  pretended  that  the 
defendant*  are  entitled  to  protection  as  innocent  pur- 
chasers. Notwithstanding  the  provisions  of  the  deed 
of  trust  for  their  benefit,  and  that  no  principle  of  estop- 
pel arises,  and  that  defendants  are  not  innocent  pur- 
chasers and  that  plaintiffs  instituted  proceedings  with- 
in a  year  after-  the  termination  of  the  life  estate  to  en- 
force their  rights,  the  decision  of  this  court  is,  that  they 
are  without  remedy,  either  in  a  court  of  law  or  equity. 
However  plausible  and  specious  the  reasoning,  the  con- 
elusion  reached  demonstrates  its  unsoundness  and  in- 
justice. My  own  opinion  is,  that  the  deed  of  the  trus- 
tee to  defendants,  showing  upon  its  face,  that  it  was  not 
made  in  accordance  with  the  power  vested  in  the  trus- 
tee, but  in  direct  violation  of  that  power,  did  not  divest 
the  estate  of  the  remaindermen,  and  that  upon  the  fall- 
i^ig  in  of  the  life  estate,  under  the  facts,  upon  the  plain- 
^t  principles  of  justice,  they  were  entitled  to  assert 
and  recover  the  estate  given  to  them  by  the  conveyance 
^f  their  grandfather.  The  authorities  are  numerous 
also  which  sustain  this  view,  and  which  can  be  found  in 
the  briefs  of  counsel  representing  the  plaintiffs. 
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\^^       Manchester  Fire  Assurance  Company 
gg  V.  Feibelman. 

Action  on  a  Policy  of  Fire  Insurance. 

1.  Insurance;  fact  that  insured  had  not  obtained  a  license  to  carry 

on  business  immaterial. — The  fact  that  one  who  has  insured 
a  stock  of  goods  has  not  procured  a  license  as  required 
by  law  to  carry  on  his  business,  is  immaterial  and  can  not 
affect  the  insurance;  and  in  an  action  on  a  fire  insurance 
policy,  by  which  was  insured  a  stock  of  liquors  and  the  fix- 
tures in  a  saloon,  a  plea  which  sets  up  that  the  plaintiff  had 
not  procured  a  license,  as  required  by  law,  to  retail  spirituous 
liquors,  presents  no  defense. 

2.  Same;  amendment  of  complaint;  when  it  takes  effect. — ^Where 

the  original  complaint  in  an  action  on  a  fire  insurance  policy 
was  filed,  as  provided  in  the  policy,  within  twelve  months 
after  the  loss,  an  amendment  to  the  complaint  introducing 
no  new  matter,  which  is  filed  by  leave  of  the  court  after  the 
expiration  of  twelve  months,  relates  back  to  the  filing  of  the 
original  complaint,  and  is  not  barred. 

3.  Pleading  and  practice;  when  plea  failing  to  answer  the  entire 

complaint  demurrable. — Where  a  plea,  purporting  to  be  an 
answer  to  the  entire  complaint  in  a  suit  at  law.  is,  as  a  mat- 
ter of  fact,  not  such  an  answer,  it  is  demurrable. 

4.  Insurance;  effect  of  breach  as  to  part  of   the   articles   insured. 

Where  in  a  policy  of  fire  insurance,  separate  valuations  are 
made  of  different  and  separate  articles,  and  the  insurance  as 
to  each  is  divisible,  a  breach  of  a  condition  of  the  policy 
avoiding  the  contract  as  to  some  of  the  articles,  does  not 
avoid  the  entire  policy. 

5.  Same;  action  on  insurance  policy;  admissibility  in  evidence  of 

the  insured*s  power  of  attorney;  effect  of  ratification  of 
agenVs  act. — In  an  action  on  a  fire  insurance  policy,  where 
one  of  the  defenses  interposed  is  that  the  plaintiff  was  not 
the  owner  of  the  property  destroyed  at  the  time  of  the  fire, 
and  there  was  evidence  tending  to  show  that  there  was  a 
transfer  of  said  property  to  the  plaintiff  by  the  agent  of  the 
insured,  who  signed  the  insured's  name  to  the  bill  of  sale, 
the  introduction  in  evidence  of  the  power  of  attorney  from 
the  insured  to  said  agent,  though  erroneous  because  its  exe- 
cution was  not  duly  proven,  is  error  without  injury,  when  It 
is  further  shown  that  at  the  time  of  the  execution  of  said 
Vol.  118. 


Digitized  by  VjOOQIC 


r 


V 


^*^^-^  OF  ALABAMA.  309 

[Manchester  Fire  Assurance  Co.  v.  Feibelman.] 

transfer  the  insured  was  at  the  place  of  its  execution  and 
knew  that  it  was  executed  in  his  name,  by  his  asent.  and 
further  that  a  few  days  thereafter  the  insurance  company 
eave  its  consent  to  said  transfer  by  indorsement  regularly 
and  duly  entered  on  the  policy. 

6.  Same;  evidence  as  to  loss  of  articles  not  included  in  the  policy 

inadmissible. — In  an  action  on  a  fire  insurance  policy,  where 
the  policy  introduced  in  evidence  contained  a  list  of  the 
property  insured,  including  fixtures,  furniture  and  other  arti- 
cles in  the  place  of  business  of  the  insured,  but  did  not  in- 
clude chairs,  in  answer  to  a  question  as  to  what  fixtures  were 
in  the  insured  store  at  the  time  of  the  fire,  it  is  not  permissi- 
ble for  a  witness  to  testify,  in  addition  to  other  articles  men- 
tioned, that  there  were  "some  chairs"  in  the  store  at  the 
time;  said  chairs  not  being  fixtures,  and  not  being  among 
the  articles  insured  and  enumerated  in  the  policy. 

7.  Same;  admissibility  of  evidence  tending  to  show    a    waiver   of 

proof  of  loss. — In  an  action  on  a  fire  insurance  policy,  where 
the  defendant  by  special  plea  sets  up  that  the  plaintiff  had 
not  made  proof  of  loss  as  required  by  the  policy,  and  the 
plaintiff  replied  to  said  plea,  by  special  replication,  that  by 
the  acts  of  the  defendant's  adjuster,  there  had  been  a  waiver 
of  the  proof  of  loss,  in  that  said  adjuster  had  offered  to  pay 
the  plaintiff  a  certain  amount  on  said  policy  in  settlement  of 
the  claim,  and  upon  this  replication  issue  was  joined,  testi- 
mony that  the  defendant's  adjuster  offered  to  pay  the  plain- 
tiff a  less  sum  than  the  amount  claimed  under  the  policy,  and 
to  stop  all  criminal  proceedings  against  the  plaintiff's  agent, 
in  which  he  was  charged  with  arson  for  willfully  setting  fire 
to  the  property  covered  by  the  insurance,  is  admissible  in  evi- 
dence, as  tending  to  establish  the  truth  of  the  replication. 

*•  Some;  same;  policy  of  insurance  on  stock  of  goods  includes  new 
Ooods  purchased  and  put  into  said  stock. — Where  one  conduct- 
ing a  mercantile  business  takes  out  what  is  termed  a  shitting 
policy  of  insurance  on  his  stock  of  goods,  said  policy  covers 
new  goods  of  the  kind  insured  bought  and  placed  in  the 
Btock,  not  exceeding  the  value  of  the  amount  insured;  and 
in  an  action  on  said  policy  for  the  loss  of  the  insured's  stock 
of  goods  by  fire,  it  is  competent  for  the  plaintiff  to  show  that 
after  the  issuance  of  the  policy,  there  were  other  goods  pur- 
chased and  added  to  his  stock  in  the  course  of  his  business, 
some  ot  which  were  in  the  store  at  the  time  of  the  fire. 

9.  Sane;  wnen  evidence  tending  to  show  that  the  loss  was  occa- 
sioned by  the  property  being  set  on  fire  inadmissible. — In  an 
action  on  a  policy  of  fire  insurance,  where  the  issues  pre- 
sented by  the  pleading  are  that  the  plaintiff  was  not  the 
owner  of  the  policy,  or  of  the  property  destroyed,  and  that 
there  was  a  waiver  of  proof  of  loss,  as  required  by  the  policy. 
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it  is  not  competent  to  ask  witnesses  questions  calling  for  eyl- 
dence  tending  to  show  that  the  property  was  destroyed  by 
being  willfully  set  on  fire  by  the  plaintiff's  agent;  such  evi- 
dence being  irrelevant  to  any  of  the  issues  in  the  case. 

10.  Same;  evidence  as  to  the  plaintifTs  ownership  of  the  articlcM 

admissible. — In  an  action  on  a  fire  insurance  policy,  which 
covered  certain  enumerated  articles  used  in  the  conduct  of 
plaintiff's  business,  which  was  managed  by  an  agent,  where 
one  of  the  issues  in  the  case  was  the  plaintiff's  ownership  of 
the  property  destroyed  by  fire,  and  the  agent  had  testified, 
on  cross-examinatfon,  that  he  had  bought  some  of  the  arti- 
cles destroyed  and  paid  for  them,  it  is  competent  for  the  de- 
fendant to  further  ask  said  witness*  if  it  was  not  a  fact  that 
said  articles  had  not  been  paid  for  at  the  time  of  the  fire,  and 
that  the  seller  thereof  retained  the  title  until  they  were  paid 
for;  and  a  general  objection  to  such  question  should  be 
overruled. 

11.  Same;  when  evidence  as  to  plaintiff's  deposit  in  a  hank  admissi' 

&Zc.-— In  an  action  on  a  fire  insurance  policy,  where  one  of 
the  issues  in  the  case  is  the  plaintiff's  ownership  of  the  prop- 
erty insured  at  the  time  of  the  fire,  the  bank  book  of  plain- 
tiff, showing  deposits  in  a  bank  about  the  time  of  the  alleged 
purchase  of  the  goods  insured,  is  admissible  in  evidence,  as 
tending  to  show  that  she  had  means  with  which  to  purchase 
the  goods,  and  her  ownership  of  them. 

12.  Same;  evidence  as  to  plaintifTs  agent  signing  plaintifTs  name 

to  affidavit  of  loss  admissible. — In  such  an  action,  evidence 
that  the  agent  of  plaintiff  signed  plaintiff's  name  to  the  affi- 
davit of  loss,  made  after  the  destruction  of  the  insured  prop- 
erty by  fire,  as  his  own,  and  without  disclosing,  the  fact  that 
he  was  signing  the  plaintiff's  name,  is  admissible  in  evidence 
as  bearing  upon  the  issue  of  the  bona  fides  of  the  sale  of  the 
goods  to  the  plaintiff. 

13.  Same;  admissibility  of  evidence  as  to  what  property  wcls  in  the 

store  at  the  time  of  the  fire. — In  an  action  on  a  fire  insurance 
policy,  which  was  taken  out  on  the  fixtures  and  stock  of 
goods  in  a  saloon,  alleged  to  have  been  owned  by  the  plain- 
tiff, where,  among  the  articles  alioged  to  have  been  destroyed 
was  a  barrel  of  whiskey,  and  the  defendant  had  introduced 
evidence  tending  to  show  that  the  contents  of  said  barrel 
had  been  emptied,  during  the  examination  of  a  witness,  who 
testified  that  he  went  into  the  saloon  as  soon  as  possible  after 
the  fire  was  discovereo,  it  is  competent  for  him  to  testify,  in 
answer  to  the  question  as  to  what  examination  he  made  of 
the  barrels,  that  he  examined  them  until  he  was  satisfied 
that  there  was  no  whiskey  in  any  of  them,  and  that  he  could 
not  find  any;  such  testimony  tending  to  show  how  complete 

Vol.  118. 


Digitized  by  VjOOQIC 


"»^3  OI'  ALABAMA.  311 

[Manchester  Fire  Assurance  Co.  v.  Feibelman.] 

was  his  examination,  and  that  there'  was  no  whiskey  in  the 
barrels. 

14.  Same;  evidence  cw  to  ownership  of  property  hy  plaintifpa  agent 

admissible. — In  an  action  on  a  fire  insurance  policy,  where 
one  of  the  issues  of  the  case  was  as  to  the  ownership  of  the 
policy  by  the  plaintiff,  evidence  of  the  statements  by  plain- 
tifT's  general  agent,  who  managed  plaintiff's  business,  to  the 
effect  that  he,  the  agent,  was  the  owner  of  the  insured  prop- 
erty, is  admissible. 

15.  Same;  same;  opinion  as  to  who  defendants  agent  thought  he 

was  dealing  with  inadmissible. — In  such  a  case  testimony 
of  the  defendant's  agent,  that  at  the  time  of  consenting  to 
the  transfer  of  the  policy  from  the  one  to  whom  it  was  issued 
to  the  plaintiff,  testimony  of  the  defendant's  agent  as  to  whom 
he  thought  he  was  consenting  for  the  transfer  to  be  made, 
whether  to  the  plaintiff's  agent  or  to  the  plaintiff  himself,  is 
inadmissible. 

16.  Same;  what  injury  is  equivalent  to  total  loss. — If  property  in- 

cluded in  a  fire  insurance  policy  is  so  damaged  by  fire  as  to 
render  it  useless  for  the  purposes  for  which  the  property  was 
used,  such  injury  is  a  destruction  thereof  within  the  mean- 
ing 01  the  law. 

17.  Same;  duty  of  the  jury  to  ascertain  the  market  value  of  the 

property  alleged  to  have  been  destroyed. — In  an  action  on  a 
fire  insurance  policy  which  covered  a  stock  of  goods  or  mer- 
chandise, it  is  the  duty  of  the  jury  to  ascertain  from  the  evi- 
dence how  much  of  the  stock  of  merchandise  was  destroyed, 
and  what  was  the  market  value  thereof;  and  if  the  jury  can 
not  ascertain  from  the  evidence  what  was  the  market  value 
of  the  portion  of  the  stock  of  merchandise  destroyed,  they 
can  not  render  a  verdict  for  the  plaintiff  as  to  such  property; 
and  a  charge  which  so  instructs  the  jury  asserts  a  correct 
proposition  of  law  and  should  be  given.  , 

18.  Same;  insurance  company  not  responsible  for  property  not  in- 

cluded in  a  policy;  charge  to  the  jury. — Where  in  an  action 
on  an  insurance  policy,  the  court  improperly  allowed  proof 
of  loss  of  property  which  was  not  included  in  the  policy,  a 
charge  which  instructs  the  jury  that  the  plaintiff  could  not 
recover  anything  for  the  loss  of  such  property  is  correct  and 
should  be  given. 
W.  Same;  effect  of  videlicit  in  alleging  date  of  transfer  of  policy; 
variance. — In  an  action  on  a  fire  insurance  policy,  which 
plaintiff  alleged  had  been  transferred  to  him.  and  in  the  com- 
plaint the  date  of  the  transfer  of  said  policy  is  stated  under 
a  videlicit.  as  having  been  on  the  first  day  of  the  month,  proof 
that  said  transfer  was  on  the  fifth  day  of  said  months  does 
not  constitute  a  variance  between  the  allegation  and  proof. 
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20.  Charges  to  the  jury;  when  properly  refused. — ^Where  a  com- 
plaint contains  two  or  more  counts,  charges  to  the  Jury  which 
are  asked,  as  being  applicable  to  the  whole  complaint,  but 
which  are  only  good  as  to  one  of  the  counts,  are  properly 
refused. 

Appeal  from  the  Circuit  Court  of  Jeflferson. 

Tried  before  the  Hon.  James  J.  Banks. 

This  action  was  brought  by  the  appellee,  E.  Feibel- 
man, against  the  Manchester  Fire  Assurance  Company, 
and  was  commenced  on  May  6, 1892. 

The  complaint  as  originally  filed  contained  one  count, 
and  was  as  follows :  "1.  The  plaintiff  claims  of  the 
defendant  the  sum  of  fourteen  hundred,  three  and 
no-100  dollars,  being  the  value  of  the  loss  by  fire  on  fix- 
tures, six  hundred  dollars,  two  pool  tables,  one  hundred 
dollars  each,  and  six  hundred  and  three  dollars  on  stock 
of  wine,  brandy,  whiskey,  beer,  tobacco  and  cigars  and 
other  merchandise  as  per  adjustment  with  one  Weath- 
erbee,  the  defendant's  adjuster,  which  the  defendant, 
on  the  3d  day  of  September,  1891,  insured  against  loss 
or  injury  by  fire  and  other  perils  on  the  policy  of  insur- 
ance for  the  term  of  one  year,  which  said  property  was 
destroyed  by  fire  on  January  10th,  1892,  of  which  the 
defendant  has  had  notice." 

A  second  count  was  afterwards  filed,  but  was  subse- 
quently withdrawn.  On  November  20,  1896,  a  third 
count  to  the  complaint  was,  by  leave  of  the  court,  filed, 
which  was  as  follows :  "3.  The  plaintiff  claims  of  the 
defendant  the  further  sum  of  fourteen  hundred  and 
three  and  no-100  dollars,  being  the  value  of  fixtures,  side 
board,  glasses,  beer  cooler,  screen,  cash  register,  show 
case  and  other  fixtures — on  liis  pool  tables  two  hundred 
dollars — on  his  stock  of  wine,  brandy,  whiskey,  beer,  to- 
bacco and  cigars  and  such  other  merchandise,  not  more 
hazardous  as  is  usual  in  this  trade,  seven  hundred  dol- 
lars, which  the  defendant,  on  the  3d  day  of  September, 

1891,  insured  against  loss  or  injury  or  other  perils  in  the 
policy  of  insurance  mentioned,  which  property  was 
wholly  destroyed  by  fire  on  the  10th  day  of  January, 

1892,  of  which  the  defendant  has  had  notice.  And 
plaintiff  avers  that  said  policy  of  insurance  was  issued 
to  H.  A.  Feibelman;  that  by  said  H.  A.  Feibelman  trans- 
ferred and  assigned  with  the  consent  of  the  said  defend- 
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ant  thereto,  on,  to-wit,  the  1st  day  of  January,  1892,  to 
plaintiff,  and  that  the  same  is  now  her  property." 

The  defendant  interposed  29  special  pleas.  The  sub- 
stance of  all  tliese  pleas,  material  to  the  case  on  the 
present  api)eal,  is  sufficiently  set  forth  in  the  opinion, 
with  the  exception  of  the  8th  and  29th. 

The  8th  plea  was  as  follows:  "Eighth.  For  further 
answer,  the  defendant  says,  that  after  the  policy  named 
in  the  complaint  was  issued,  H.  A.  Feibelman,  to  whom 
said  policy  was  issued,  executed  a  mortgage  to  the 
South  Side  Savings  Bank,  a  body  corporate,  upon  the 
three  pool  tables  named  in  the  complaint,  the  same  be- 
ing a  part  of  the  property  insured,  which  rendered  said 
policy  void  under  the  terms  and  conditions  thereof.''  To 
this  plea  the  plaintiff  demurred  upon  the  ground  that 
even  though  the  property  mentioned  in  said  plea  had 
been  mortgaged  to  the  South  Side  Savings  Bank,  yet, 
nevertheless  it  would  not  render  void  the  policy  as  to 
the  other  property  covered  by  the  insurance,  and  is, 
therefore,  no  answer  to  the  plaintiff's  complaint.  This 
demurrer  was  sustained,  and  the  defendant  duly  ex- 
cepted. 

The  29th  plea  was  as  follows :  "29.  For  further  an- 
swer to  the  3d  count,  defendant  says,  that  it  was  pro- 
vided and  stated  in  the  policy  of  insurance  sued  on  that 
no  suit  in  law  or  equity  shall  be  sustained  thereon,  un- 
less commenced  within  twelve  months  next  after  the 
fire,  and  defendant  avers  that  more  than  twelve  months 
elapsed  after  the  fire  which  destroyed  or  damaged  the 
property  mentioned  in  said  count  before  said  count  was 
filed,  and  that  by  reason  thereof  the  cause  of  action  set 
out  in  said  count  can  not  be  sustained  and  is  barred." 
The  plaintiff  demurred  to  this  plea.  The  demurrer  was 
sustained,  and  the  defendant  duly  excepted. 

The  evidence  in  the  case  tended  to  show  the  following 
facts:  On  September  3,  1891,  H.  A.  Feibelman  pro- 
cured a  policy  of  insurance  with  the  Manchester  Fire 
Assurance  Company.  This  policy  is  set  out  in  tlie  bill 
of  exceptions.  At  the  time  of  the  issuance  of  said  pol- 
icy, H.  A.  Feibelman  was  engaged  in  the  liquor  business 
as  a  saloon-keeper  in  the  city  of  Birmingham,  and 
the  policy  was  taken  out  on  specified  fixtures,  pool  ta- 
bles and  merchandise.     M.  J.  Feibelman  was  the  agent 
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and  general  manager  for  H.  A.  Feibelman,  and  was  in 
charge  of  the  business  as  such.  On  January  1,  1892, 
H.  A.  Feibelman  sold  and  transferred  by  bill  of  sale  to 
E.  Feibelman,  the  plaintiff  in  this  suit,  who  was  his 
step-mother,  the  business  and  stock  of  goods  on  hand.  To 
the  bill  of  sale  by  which  this  transfer  and  sale  were 
made,  M.  J.  Feibelman  signed  the  name  of  H.  A.  Feibel- 
man. On  January  10th,  1892,  the  property  embraced 
in  the  bill  of  sale,  together  with  such  goods  as  had  been 
purchased  between  the  1st  and  10th  of  January,  were 
destroyed  by  fire.  The  evidence  further  tended  to  show 
that  the  consideration  of  the  sale  from  H.  A.  Feibelman 
to  E.  Feibelman  was  |1,714.02;  that  of  this  amount 
$175  and  |225  were  paid  in  cash;  that  H.  A.  Feibelman 
was  indebted  to  E.  Feibelman  in  the  amount  of  f  500, 
which  debt  was  cancelled  as  a  part  of  the  consideration, 
but  as  to  the  payment  of  the  balance,  the  witness  did 
not  know  how  it  was  made. 

The  plaintiflf's  testimony  tended  to  show  that  defend- 
ant's adjuster,  one  Weatherbee,  told  M.  J.  Feibelman, 
who  was  in  charge  of  the  business  at  the  time  of  the  fire, 
as  a  representative  of  E.  Feibelman,  that  his  company 
would  not  pay  anything  for  the  loss,  by  reason  of  the 
fact  that  the  city  authorities  were  going  to  have  said 
Feibelman  arrested  for  burning  the  house ;  but  that  sub- 
sequently, said  adjuster  offered  to  pay  said  Feibelman 
$175  and  dismiss  the  prosecution  'against  him,  if  he 
would  surrender  the  policy.  There  was  also  evidence 
for  plaintiff,  tending  to  show  that  when  the  defendant's 
adjuster  came  to  examine  into  the  loss,  that  he  required 
plaintiff's  agent  to  bring  the  books  of  plaintiff  to  the 
ofiice  of  the  agent  of  the  company  in  Birmingham,  and 
to  make  out  an  itemized  list  of  the  property  injured  or 
destroyed,  and  the  adjuster  put  down  the  figures  as 
they  were  called  out  from  plaintiff's  books,  and  that  the 
amount  aggregated  |1,404;  that  this  was  sworn  to  by 
M.  J.  Feibelman,  and  signed  by  him  in  the  name  of  E. 
Feilbelman;  that  he  subsequently,  upon  being  asked, 
stated  that  he  was  not  E.  Feibelman,  but  that  his  name 
was  M.  J.  Feibelman. 

The  testimony  for  the  defendant  tended  to  show  that 
after  the  fire  the  barrels  and  kegs  were  examined  and 
found  empty ;  that  the  saloon  had  been  looted  before  the 
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fire;  that  the  fixtures  were  scorched  and  blackened:  that 
there  were  few  goods  of  any  kind  in  said  store.  The 
testimony  further  tended  to  show  that  when  defend- 
ant's adjuster  came,  M.  J.  Feibelman  met  him  in  the 
agent^s  (Hardeman's)  office,  and  made  an  affidavit  aa  to 
property  destroyed,  and  signed  the  name  of  E.  Feilbel- 
man,  the  adjuster,  the  agent  and  the  notary  all  suppos- 
ing that  he  was  E.  Feibelman;  that  when  it  was  discov- 
ered he  was  not  E.  Feibelman,  the  adjuster  demanded 
his  authority ;  that  he  claimed  to  bave  a  power  of  attor- 
ney, and  was  asked  to  produce  it,  and  being  unable  to 
do  so,  the  adjuster  refused  to  treat  further  with  him  un- 
til he  could  produce  his  authority,  which  he  never  did, 
and  the  plaintiff  was  never  met  or  communicated  with 
by  the  adjuster;  that  there  was  no  adjustment  of  tbe 
loss,  but  M.  J.  Feibelman  merely  called  a  list  of  the 
property  destroyed  or  injured,  and  the  adjuster  put 
them  down  as  they  were  called  out  -from  the  plaintiflf^s 
books,  and  the  list  was  sworn  to  by  M.  J.  Feibelman, 
and  the  name  of  E.  Feibelman  subscribed  thereto  by 
31.  J.  Feibelman,  before  it  was  discovered  that  he  was 
not  E.  Feibelman;  that  defendant's  adjuster  never  of- 
fered to  pay  plaintiff  or  her  agent  any  amount,  and  never 
refused  to  pay,  but  did  refuse  to  treat  with  M.  J.  Feib- 
elman, because  he  could  not  produce  his  authority. 
The  defendant's  testimony  further  tended  to  show  that 
at  the  former  trial,  M.  J.  Feibelman  testified  that  the 
reason  the  new  barrel  of  whiskey  was  billed  to  H.  A. 
Feibelman,  was  that  it  was  ordered  in  December,  1891 ; 
but  the  bill  itself  shows  that  the  order  was  given  the 
2d  day  of  January,  1892,  the  day  after  the  alleged  sale. 
The  other  tendencies  of  the  evidence  necessary  to  an 
understanding  of  the  decision  on  the  present  appeal  are 
suflBciently  stated  in  the  opinion. 

Upon  the  introduction  of  M.  J.  Feibelman,  as  a  wit- 
ness for  the  plaintiff,  he  testified  that  at  the  time  of  the 
transfer  from  H.  A.  Feibelman  to  E.  Feibelman,  of  the 
property  which  was  covered  by  the  policy  of  insurance, 
he,  M.  J.  Feibelman,  was  the  general  manager  and  was 
conducting  the  business  for  H.  A.  Feibelman.  That  he 
acted  for  H.  A.  Feibelman  under  a  power  of  attorney. 
Said  power  of  attorney  was  offered  in  evidence,  and  the 
defendant  objected  on  the  ground  that  it  was  not  self- 
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proving,  and  before  it  could  be  admitted  in  evidence 
its  execution  would  have  to  be  proven  by  the  notary 
public  before  whom  it  was  acknowledged,  the  acknowl- 
edgment not  being  as  required  by  the  Alabama  statute. 
This  objection  was  overruled,  and  the  defendant  ex- 
cepted. Said  power  of  attorney  was  then  read  to  the 
jury,  and  is  in  words  and  figures  as  follows,  to-wit: 
"State  of  Mississippi,  Warren  County.  Know  all  men 
by  these  presents,  that  I,  H.  A.  Feibelman,  of  said 
county  and  State,  have  this  day  constituted  and  ap- 
pointed, and  do  by  these  presents  constitute  and  ap- 
point jr.  J.  Feibelman  my  true  and  lawful  attorney,  for 
me  and  in  my  name  to  purchase,  sue  and  collect,  and 
do  all  and  generally  my  business  in  my  bar  which  I 
own  in  the  city  of  Birmingham  in  the  State  of  Ala- 
bama, giving  and  granting  unto  my  said  attorney,  full 
power  and  authority  to  do  all  acts  necessary  and  proper 
to  be  done  in  and  about  the  premises.  AVitness  my 
hand  and  seal  this,  the  26th  dav  of  June,  1891. 
ISigned].    H.  A.  Feibelman   (Seal.)'' 

''State  of  Mississippi,  AVarren  County.  Personally 
appeared  before  me,  L.  M.  Lowenberg,  a  notary  public 
in  and  for  said  county  and  State,  H.  A.  Feibelman, 
who  is  personally  known  to  be  the  same,  and  acknowl- 
eged  that  he  signed,  sealed  and  delivered  the  foregoing 
power  of  attorney  on  the  day  and  year  therein  set  forth 
as  his  act  and  deed,  and  for  the  purposes  therein  men- 
tioned. In  witness  whereof  I  have  hereunto  set  my 
hand  and  official  seal  of  office  at  office  this  the  26th 
day  of  June,  1891.  [Signed.]  L.  M.  Lowenberg,  Notary 
Public."  It  was  also  shown  by  the  testimony  of  this 
witness  that  the  consent  to  the  transfer  which  was  in- 
dorsed on  the  policy  was  signed  by  Thomas  Hardeman, 
who  was  at  that  time  the  agent  of  the  defendant. 

During  the  further  examination  of  M.  J.  Feibelman 
as  a  witness,  after  he  had  testified  to  the  burning  of  the 
store  and  the  circumstances  attendant  thereon,  the  wit- 
ness was  then  asked  this  question:  '^Didn't  you  take 
the  whiskey  out  of  that  new  barrel  the  same  night,  and 
pour  it  on  the  floor  and  throw  it  on  the  fixtures  there?" 
Plaintiff  objected  to  the  question,  the  court  sustained 
the  objection,  and  the  defendant  excepted.  This  ruling 
is  the  basis  of  the  13th  assignment  of  error. 
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^^MXe  plaintiflf  oflfered  in  evidence  the  bank  book  of  E. 
]^  Wlman  showing  deposits  in  the  South  Side  Savings 
*^Xik  in  1891.  Defendant  objected  to  the  introduction 
Ot  the  bank  book  of  E.  Feibelman,  on  the  grounds  that 
it  was  incompetent,  irrelevant  and  immaterial.  This 
objection  was  overruled  liy  the  court,  and  the  defendant 
excepted. 

D.  C.  Buckshaw  being  introduced  on  behalf  of  the 
defendant,  testified  to  the  effect  that  he  was  a  notary 
public  in  January,  1892.  That  M.  J.  Feibelman  made 
an  affidavit  before  him  as  such  notary  public.  Wit- 
ness was  asked  this  question :  "How  did  he  sign  that 
affidavit?"  The  plaintiff  objected  to  this  question,  the 
court  sustained  said  objection,  and  the  defendant  ex- 
cepted. Witness  was  next  asked  this  question:  "Did 
you  swear  him  as  E.  Feibelman  or  M.  J.  Feibelman?" 
Plaintiff  objected  to  the  question,  the  court  sustained 
said  objection,  and  the  defendant  duly  excepted  to  said 
ruling.  AVitness  was  next  asked  this  question:  "Well, 
did  he  sign  his  name,  or  did  he  sign  the  name  of  some- 
body else?"  Plaintiff  objected  to  this  question,  the 
court  sustained  the  objection,  and  the  defendant  ex- 
cepted. 

Witness  testified  that  M.  J.  Feibelman  represented 
himself  as  the  party  whose  name  was  signed  to  the  pa- 
per, and  that  he  swore  him  as  such.  Witness  was  then 
asked  this  question :  '^Did  he  do  or  say  anything  to  in- 
form Weatherbee  or  Hardeman  that  he  was  not  the 
party  whose  name  was  signed  to  the  aflftdavit?-'  The 
plaintiff  objected  to  this  question,  the  court  sustained 
the  objection,  and  the  defendant  excepted. 

Witness  was  then  asked  this  question :  "Did  you 
know,  at  the  time  he  signed  E.  Feibelman,  if  that  was 
the  name  signed,  that  he  was  not  E.  Feibelman?''  and 
answered  "No,  sir,  I  did  not."  The  plaintiff  objected 
to  this  question  and  moved  to  exclude  the  answer 
fhereto.  The  court  sustained  the  objection  and  granted 
the  motion,  and  the  defendant  separately  excepted. 
These  several  rulings  to  which  exceptions  were  reserved 
<*on8titute  the  bases  of  the  17th,  18th,  19th,  and  20th  as- 
signments of  errors. 

J.  W.  Kilpatrick  being  introduced  on  behalf  of  the 
defendant,  gave  testimony  to  the  effect  that  he  was  cap- 
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tain  of  the  night  police  of  Birmingham,  January  10th, 
1892,  that  he  remembered  the  Favorite  Saloon  being 
afire.  That  the  fire  was  extinguished  by  the  fire  depart- 
ment, and  that  as  soon  as  he  could  get  in,  he  went  into 
the  building  and  found  that  the  building  was  burned  all 
over  pretty  much,  everything  was  charred,  black  all 
over,  and  seemed  like  the  fire  had  spread  all  over  the 
building.  Witness  was  then  asked  this  question:  "Is 
it  usual  for  a  fire  to  spread  all  over  a  building  that  way 
without  burning  more  in  one  particular  place,  or  not?" 
Plaintiff  objected  to  the  foregoing  question,  the  court 
sustained  the  objection,  and  the  defendant  excepted. 
Witness  was  then  asked  this  question:  "Is  it  usual,  or 
not,  for  a  fire  to  burn  all  over  a  building  like  that  was 
unless  whiskey  or  some  other  combustible  had  been 
spread  all  over  it?''  Plaintiff  objected  to  this  question, 
the  court  sustained  the  objection,  and  the  defendant  ex- 
cepted. These  several  rulings  constitute  the  bases  for 
the  21st,  and  22d  assignments  of  error. 

Thomas  Hardeman  being  introduced  as  a  witness  by 
the  defendant,  testified  that  during  the  month  of  Jan- 
uary, 1892,  he  was  an  insurance  agent  in  Birmingham, 
Alabama,  and  represented  the  defendant;  that  he  re- 
membered the  fire  inquired  about  in  this  case;  and  after 
testifying  as  to  some  of  the  facts  pertaining  to  the  fire, 
he  further  testified  that  he  was  present  at  the  time  M. 
J.  Feibelman  went  to  his  office,  when  Buckshaw  was 
there,  and  at  the  time  he  made  affidavit  before  Buck- 
shaw. This  witness  was  then  asked  this  question: 
^•How  did  hc5  sign  that  affidavit,  as  M.  J.  Feibelman  or 
E.  Feibelman?"  Plaintiff  objected  to  this  question,  the 
court  sustained  the  objection,  and  the  defendant  ex- 
cepted. This  ruling  constitutes  the  basis  of  the  25th 
assignment  of  error. 

Witness  further  stated  that  after  the  affidavit  was 
signed,  M.  J.  Feibelman  stated  his  name  was  M.  J.  Fei- 
belman. That  that  was  the  first  time  we  knew  he  was 
JI.  J.  Feibelman.  That  he  knew  Feibelman,  but  never 
knew  what  his  initials  were.  That  when  he  came  to  have 
the  policy  transferred,  witness'  recollection  was  that  he 
stated  he  had  bought  his  brother  out  and  wanted  him 
to  sign  the  transfer  of  the  insurance. 
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Witness  was  then  asked  this  question:  "He  said 
that  he  had  bought  his  brother  out?'^  Witness  an- 
swered :  "Yes,  sir,  I  think  that  was  his  .  language/' 
Plaintiff  objected  to  the  answer  of  the  witness,  and 
moved  to  exclude  it ;  which  objection  was  sustained  and 
motion  was  granted  by  the  court,  and  the  defendant 
duly  excepted.  Witness  was  then  asked  this  question : 
"Did  you  or  not  know  at  that  time  that  he  was  acting 
for  the  plaintiflf  in  this  case?"  Plaintiff  objected  to 
this  question,  the  court  sustained  said  objection,  and 
fhe  defendant  excepted.  These  several  rulings,  to 
which  exceptions  were  reserved,  constitute  the  bases 
for  the  27th  and  28th  assignments  of  error. 

This  witness  further  testified  that  he  signed  the  con- 
sent for  the  transfer  of  the  policy  by  H.  A.  Feibelman 
to  E.  Feibelman,  on  January  5th.  He  was  then  asked 
the  following  question:  "Whom  did  you  think  you 
were  consenting  for  the  transfer  to  be  made  to?"  The 
plaintiff  objected  to  this  question,  the  court  sustained 
said  objection,  and  the  defendant  excepted.  This  rul- 
ing, to  which  an  exception  was  reserved,  constitutes  the 
basis  of  the  29th  assignment  of  error. 

The  facts  pertaining  to  the  other  rulings  of  the  court 
upon  the  evidence,  which  are  reviewed  on  the  present 
appeal,  are  suflflciently  shown  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  court 
at  the  request  of  the  plaintiff,  gave  to  the  jury  the  gen- 
eral aflBrmative  charge  in  her  behalf.  To  the  giving  of 
this  charge  the  defendant  duly  excepted,  and  also  sep- 
arately excepted  to  the  court's  refusal  to  give,  among 
others,  the  following  written  charges  requested  by  it: 
(4.)  "Even  if  the  jury  should  find  from  the  evidence 
that  the  fixtures  were  destroyed,  they  cannot  assess  the 
value  of  said  fixtures  at  exceeding  f475,  the  whole  fix- 
tures being  insured  at  $600,  and  it  being  admitted  by 
the  plaintiflf  that  the  cash  register,  valued  at  $125,  was 
not  destroyed.''  (2.)  "If  the  jury  believe  from  the  evi- 
dence that  any  wine,  whiskey,  brandy,  beer,  tobacco, 
cigars,  or  other  merchandise  was  destroyed,  then  it  will 
be  for  the  jury  to  find  from  the  evidence  how  much  of 
such  liquors  or  other  merchandise  was  destroyed,  and 
the  market  value  thereof;  and  if  the  jury  can  not  find 
from  the  evidence  the  market  value  of  the  liquors  or 
merchandise  destroyed,  then  they  can  not  find  for  the 
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plaintiflf  as  to  such  liquors  or  merchandise."  (6.)  "Un- 
less the  evidence  shows  that  the  policy  sued  on  was 
transferred  by  H.  A.  Feibelman  to  E.  Feibelman  on  the 
1st  day  of  January,  1892,  they  will  find  for  the  defend- 
ant." (8.)  "The  court  charges  the  jury  that  the  plain- 
tiff can  not  recover  anything  in  this  suit  for  loss  of  or 
damage  to  chairs."  (5.)  "Unless  the  jury  believe  from 
the  evidence  that  the  amount  of  loss  or  damages  caused 
by  the  fire  was  agreed  upon  or  ascertained  by  the  adjus- 
ter of  the  defendant,  and  that  amount  is  shown  by  the 
evidence,  they  must  find  a  verdict  for  the  defendant." 
(12.)  "The  court  charges  the  jury  that  the  evidence 
fails  to  show  that  the  policy  of  insurance  sued  on  was 
transferred  by  H.  A.  Feibelman  to  E.  Feibelman  on  the 
1st  day  of  January,  1892."  (27.)  "The  court  charges 
the  jury,  that  in  this  case  the  plaintiflf  is  required  to  rea- 
sonably convince  the  jury  by  evidence  that  an  adjust- 
ment of  the  loss  was  made  by  the  defendant's  adjuster, 
and  if  she  has  failed  in  this,  the  jury  must  find  for  the 
defendant."  (28.)  '^Unless  the  evidence  reasonably 
satisfies  the  jury  that  the  loss  in  this  case  was  adjusted 
by  defendant's  adjuster,  they  will  find  for  the  defend- 
ant." (29.)  "Unless  the  jury  believe  from  the  evi- 
dence that  the  loss  was  adjusted  by  the  defendant's  ad- 
juster, they  will  find  for  the  defendant." 

liAXE  &  AVhite,  for  appellant. — It  is  a  general  prin- 
ciple, o]>taining  in  all  courts  of  justice,  that  no  aid  will 
be  lent  to  a  litigant  to  reap  advantages  from  a  transac- 
tion growing  out  of  an  illegal  purpose.  It  is  true  that 
a  man  does  not  forfeit  property  which  has  been  used 
for  an  illegal  purpose,  but  the  case  is  quite  diflferent 
where  a  party  makes  a  contract  with  reference  to  the 
property  with  the  design  to  use  the  contract  to  further 
and  advance  an  illegal  design,  and  then  seeks  to  enforce 
the  contract  in  the  courts.  In  the  latter  case,  the 
question  is  not  whether  tlie  owner  shall  lose  his  prop- 
erty, but  whether  courts  will  lend  their  aid  to  enforce 
a  contract  conceived  in  iniquity  and  born  in  fraud.  In 
such  case  the  courts  leave  the  party  where  it  finds  him. 
Lea  t\  Casficn,  61  Ala.  315.  And  the  court  will  not  be 
governed  by  the  wording  of  the  contract,  but  will  in- 
quire into  the  wliole  transaction,  and  no  estoppel  will 
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prevail  against  the  party  sought  to  be  charged. — Rob- 
ertson r,  Robinsotty  65  Ala.  610.  And  the  case  at  bar 
comes  precisely  within  the  legal  principles  expounded 
in  these  cases. — Johnson  v.  Union  M.  &  T,  Co,,  127 
Mass.  555;  1  May  on  Insurance,  §71,  foot  note;  Kelly 
r.  Home  Ins.  Co.,  97  Mass.  288. 

The  question  set  out  in  the  14th  assignment  was 
clearly  legal.  If  part  of  the  property  has  been  pur- 
chased, the  title  to  the  property  remaining  in  the  pur- 
chaser until  paid  for,  and  it  had  not  been  paid  for,  then 
the  plaintiff  did  not  own  such  property  and  could  not 
recover  for  its  loss. — Fairbanks  v.  Eureka  Co.,  67  Ala. 
109.  The  second  charge  requested  by  the  defendant 
should  have  been  given. 

This  charge  was  nothing  more  than  giving  the 
jury  to  understand  that  they  must  be  reasonably  satis- 
fled  from  the  evidence  what  merchandise  was  destroyed 
and  the  value  thereof,  and  we  submit  that  the  testimony 
wholly  fails  to  show  what  merchandise  was  destroyed, 
or  its  market  value.  The  witness,  M.  J.  Feibelman, 
was  the  only  one  who  pretended  to  testify  about  the 
quantity  of  merchandise  in  the  saloon  at  the  time  of  the 
fire,  or  its  value,  and  he  showed  himself  utterly  unable 
to  do  so.  The  refusal  of  this  charge  suffered  the  jury 
to  enter  the  domain  of  conjecture  as  to  what  merchan- 
dise was  destroyed  and  its  value.  No  verdict  should  be 
allowed  to  stand  which  rests  upon  such  a  basis.  It  de- 
volves on  the  assured  to  show^  the  market  value  of  the 
property  destroyed  before  he  can  recover  anything  more 
than  a  nominal  sum. — Hanover  Fire  Ins.  Co.  v.  Lewis, 
16  Ins.  L.  J.  956. 

Morris  Lovemax  and  Bush  &  Bush,  eontra. — The 
8th  plea  is  no  answer  to  the  complaint.  The  policy 
made  separate  valuations,  and  was,  therefore,  divisible. 
Mnrill  r.  Ins.  Co.,  73  N.  Y.  iry2;  Schuster  v.  Ins.  Co.,  102 
X.  Y.  260;  Feibelman  v.  Ins.  Co.,  108  Ala.  180 

The  evidence  sought  to  be  elicited  from  M.  J.  Feibel- 
man as  to  the  offer  of  the  adjuster  to  pay  a  less  sum 
than  the  face  of  the  policy,  was  competent  bearing  on 
the  question  of  the  waiver  of  the  proof  of  loss.  It  is  a 
general  rule  of  law,  that  if  an  insurance  company  offers 
a  sum  less  than  the  face  of  the  policy,  or  denies  their 
liabilitv,  this  would  dispense  with  the  proof  of  loss. 
21  ^ 
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Com.  Fire  Ins  Co.  v.  Alletiy  80  Ala.  577;  Feibelman  v, 
Ins.  Co.,  108  Ala.  180. 

The  purpose  of  the  question  as  to  the  taking  of  the 
whiskey  from  the  barrel  and  throwing  it  over  the  fix- 
tures was  evidently  intended  to  make  it  appear  that  M. 
J.  Feibelman,  appellee's  agent,  destroyed  the  property. 
There  is  not  a  scintilla  of  evidence  in  this  record  which 
can  be  perverted  into  even  intimating  that  the  plaintiflf's 
agent  fired  the  property,  with  the  connivance  of  the 
appellee;  hence  the  objection  was  properly  sustained. 
Feibelman  v.  Ins.  Co..  108  Ala.  180. 

HARALSON,  J. — 1.  After  this  case  was  reversed  on 
a  former  appeal,  defendant  filed  additional  pleas,  num- 
bered 19 J,  26,  27,  28  and  29.  Demurrers  were  in- 
terposed to  these  pleas,  which  were  sustained.  There 
was  no  error  in  such  rulings.  The  first  four  of  these 
pleas,  as  admitted  by  counsel  for  appellant,  raise  sub- 
stantially the  same  questions, — that  the  plaintiff  had 
never  procured  a  license  under  the  laws  of  Alabama, 
to  carry  on  the  business  in  which  he  was  engaged,  down 
to  and  including  the  time  that  the  property  insured  was 
injured  or  destroyed  by  fire.  We  held  in  our  former 
opinion,  and  fail  to  see  that  we  were  not  correct  in  so 
holding,  that  whether  the  plaintiff  had  a  license  to  re- 
tail or  not,  had  nothing  to  do  with  the  insurance. — Fei- 
belman v.  Manchester  Fire  Ins.  Co.,  108  Ala.  180,  197. 

The  original  complaint  in  the  cause  was  filed  within 
twelve  months  after  the  fire  occurred.  The  3d  coui^t, 
filed  by  leave  of  the  court,  more  than  twelve  months 
thereafter,  is  an  amendment  of  the  original  complaint, 
and  related  back  to  the  date  of  its  filing.  There  was 
no  error,  therefore,  in  sustaining  the  demurrer  to  the 
29th  plea.— E'ta/?.?  i\  Richardson,  76  Ala.  329. 

The  8th  plea  seems  not  to  have  been  passed  on  in  the 
former  appeal.  The  demurrer  to  it  was  properly  sus- 
tained. It  is  not  an  answer,  as  it  professes  to  be,  to  the 
entire  complaint.  In  the  policy,  separate  valuations 
are  made  of  the  fixtures,  wines,  liquors,  etc.,  and  the 
pool  tables,  and  the  complaint  so  describes  them.  The 
insurance  as  to  each  was  divisible. — TF.  A.  Co.  v.  Stod- 
dard, 88  Ala.  606;  Feibelman  v.   Manchester ^   &€.,  108 
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Ala.  180, 197;  Merrill  v.  Ag.  Ins.  Co.,  73  N.  Y.  42;  Schus- 
ter V.  The  Dutchess  County  Ins.  Co.,  102  N.  Y.  260. 

2.  The  case  was  tried  on  issue  joined  on  the  pleas  to 
which  demurrers  were  overruled, — the  Ist,  2d,  5th,  10th, 
11th,  12th,  15th,  16th,  17th,  and  18th,— and  on  issue 
joined  on  the  replications  to  the  13th  plea.  The  1st  and 
2d  of  these  pleas  are  the  general  issue.  The  5th  sets 
up,  that  the  plaintiff  executed  a  mortgage  on  three  pool 
tables,  a  part  of  the  property  insured,  which  rendered 
the  policy  void  under  the  conditions  thereof,  as  to  said 
pool  tables:  We  may  pay  no  further  attention,  how- 
ever, to  this  plea,  since  there  was  no  effort  on  the  part 
of  the  defendant  to  sustain  it.  The  same  thing  is  true 
of  the  17th  plea.  The  10th,  11th,  12th,  15th,  16th  set 
up  that  the  plaintiff  did  not  own  the  policy  upon  which 
the  suit  was  brought,  and  that  she  was  not,  at  the  time 
of  the  alleged  loss  or  damage  by  fire,  the  owner  of  the 
vinous,  sprituous  and  malt  liquors,  claimed  in  the  com- 
plaint to  have  been  destroyed. 

The  13th  plea  set  up,  that  the  plaintiff  never  made 
proof  of  loss  as  required  by  the  policy  under  which  she 
sues.  There  were  two  replications  filed  to  this  plea, 
the  one  on  the  24th,  and  the  other  on  the  25th  Slay, 
1893,  the  latter  being  an  amended  replication.  The 
first  was  defective,  and  was  afterwards  withdrawn.  The 
amended  replication  set  up,  ^'that  on,  to-wit,  the  21st  of 
January,  1892,  after  the  fire  occurred,  the  defendant's 
adjuster,  one  A.  S.  Weatherbee,  visited  the  place  where 
the  fire  occurred,  and  examined  the  plaintiff's  books  of 
account,  and  had  plaintiff's  agent  make  an  affidavit  of 
the  amount  of  loss  and  ascertained  the  loss  to  be  the 
sum  sued  for,  and  offered  to  pay  plaintiff's  agent  a  sum 
less  than  the  amount  claimed  under  the  policy." 

The  replications  afterwards  filed  to  this  plea  were: 
**3.  That  said  defendant  by  and  through  its  adjuster  , 
Weatherbee,  refused  and  repudiated  the  payment  of  said 
policy  on,  to-wit,  January  21,  1892,  and  stated  to  plain- 
tiff's agent,  that  (the)  town  authorities  had  informed 
him  that  the  plaintiff's  said  agent  would  be  arrested  for 
setting  fire  to,  and  burning  the  property  insured  in  the 
policy  sued  on.     4.  That  subsequent  to  the  fire,  to-wit, 

on  the  21st  day  of  January,  1892,  the  defendant's  adjus- 

tre,  one  Weatherbee,  visited  the  place  where  the  fire  oc- 
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■curred,  examined  the  plaintiff's  books  of  account,  and 
ascertained  (the)  loss;  had  plaintiff ^s  agent  to  swear 
to  the  itemized  statement  of  account  of  loss,  and  plain- 
tiff's agent  asked  him,  Weatherbee,  whether  or  not  he 
would  discount  the  amount  ascertained,  to-wit,  the  sum 
sued  for,  or  take  the  60  days  under  the  policy,  and  he 
then  told  (the)  agent  to  call  at  a  late  hour  in  the  day, 
and  he  would  give  him  a  check  for  the  amount,  and 
when  plaintiff's  agent,  as  per  understanding,  called  on 
him,  he  then  refused  to  pay  anything  on  said  policy.  5. 
That  said  Weatherbee,  subsequently  offered  to  pay  plain- 
iiri  v;  agent  a  sum  less  than  the  amount  claimed  und'^f 
the  i»olicy,  and  this  subsequent  to  the  loss  by  fire  ami 
within  sixty  days  from  the  date  of  the  fire.  6.  That  de- 
fendant denied  its  liability  under  said  policy,  subse- 
quent to  the  fire  and  within  sixty  days  from  the  date  of 
the  fire.  7.  That  subsequent  to  the  loss  by  fire,  the  de- 
fendant's adjuster,  one  Wit'herbee,  visited  the  pln^e 
'.vhei-e  the  fire  occurred,  examined  the  plaintiff's  books 
of  accounts  and  ascertained  the  loss,  had  the  plaintitT's 
agent  to  swear  to  the  itemized  statement  of  account, 
and  told  plaintiff's  agent  to  return  that  evening,  and  he 
wou-d  let  him  know  whether  he  would  give  a  draft  for 
the  amount  ascertained  to  be  due  under  the  policy  or 
take  the  usual  sixty  days,  and  plaintiff's  agent  called 
tliat  evening,  to-wit,  January  21st,  1892,  and  the  said 
Weatherbee  told  him  that  the  company  would  not  pay 
anything;  that  the  town  authorities  would  have  him  ar- 
rested for  arson.-' 

The  defendant  filed  a  rejoinder  to  the  first  of  these 
two  replications,  which,  on  motion  of  plaintiff,  was 
stricken  out.  Subsequently,  the  defendant  filed  sev- 
eral rejoinders  to  these  replications,  to  which  plaintiff 
demurred,  and  the  demurrers  were  sustained.  The 
ruling  on  these  demurrers  is  not  questioned  in  the  as- 
signment of  errors. 

It  will  be  seen,  that  the  real  issues  are  the  pleas  of 
the  general  issue,  on  which  issue  was  taken;  on  joinder 
of  issue  to  the  10th,  11th,  12tb  and  16th  pleas,  and  the 
replications  of  the  i)laintiff  to  the  13th  plea,  on  which 
issue  was  also  taken. 

3.  If  the  objection  to  the  introduction  to  the  power 
of  attorney  by  H.  A.  to  M.  J.  Feibelman,  was   techni- 
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cally  well  taken,  in  that  the  power  was  limited  to  the 
conduct  of  the  business  by  the  latter  for  the  former,  as 
his  general  agent,  and  did  not  extend  to  making  a  sale 
of  the  property,  and  that  its  execution  was  not  duly 
proved,  th6  action  of  the  court  in  overruling  it  was  er- 
ror without  injury.  The  testimony  tended  without  con- 
flict to  show%  that  there  was  a  bill  of  sale  of  the  prop- 
erty covered  by  the  policy  to  plaintiff,  signed  by  H.  A. 
Feibelman,  the  insured,  and  that  he,  being  in  Birming- 
ham at  the  time,  knew  that  il.  J.  Feibelman  had  trans- 
ferred the  policy  in  his  name  to  plaintiff.  This  was  a 
ratification  of  the  transfer.  Besides,  this  transfer  was 
made  on  the  1st  of  January,  1892,  and  on  the  5th  of  Jan- 
nary,  tbereafter,  the  insurance  company  gave  its  con- 
sent to  the  transfer  by  indorsement  regularly  and  duly 
entered  on  the  policy. 

4.  The  policy  contained  a  list  of  the  property  insured, 
by  separate  valuations, — "$600  on  his  (assured's)  fix- 
tures, side-board,  glasses,  beer  cooler,  screen,  cash  reg- 
ister, show^  cases  and  other  fixtures;  $200  on  his  pool 
tables,  being  $100  each;  $700  on  his  stock  of  wines, 
brandy,  beer,  tobacco  and  cigars,  and  such  other  mer- 
chandise, not  more  hazardous,  as  is  usual  in  this  trade, 
all  contained"  in  the  building  described.  The  witness, 
M.  J.  Feibelman,  was  asked  to  tell  what  fixtures  were 
in  the  store,  and  he  was  allowed  to  answer,  "two  pool 
tables  and  some  chairs."  The  defendant  objected  to 
the  statement  that  there  were  some  chairs,  because  the 
chairs  were  not  fixtures,  and  moved  to  exclude  what  the 
witness  said  about  the  chairs,  which  objection  and  mo- 
tion the  court  overruled.  The  same  witness  afterwards 
estimated  the  fljctures,  all  together,  as  worth  about 
^900.  Furniture  and  movables  are  not  fixtures. — May 
on  Ins.,  §420.  Moreover,  the  policy  described  particu- 
larly the  movable  personal  property  and  furniture  that 
was  insured,  beyond  which  it  specially  provided,  the 
company  should  not  be  responsible  in  case  of  loss,  and 
it  did  not,  therefore,  include  any  other.  The  objection 
aB  to  the  chairs  as  fixtures  w^as  well  taken,  and  the  mo- 
tion to  exclude  should  have  been  granted. 

5.  The  replication  of  tbe  plaintiff  to  defendant's  13th 
plea,  as  has  been  seen,  set  up,  that  there  had  been  an 
ascertainment  of  the  loss  bv  and  between  the   defend- 
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ant's  adjuster  and  plaintiff's  agent,  M.  J.  Feibelman, 
from  an  examination  of  plaintiff's  book  of  accounts, 
and  that  the  adjuster  afterwards  informed  the  agent, 
that  he  would  not  pay  anything,  as  the  town  authori- 
ties would  have  him  arrested  for  arson;  that  subse- 
quently, after  the  loss  by  fire,  and  within  sixty  days 
therefrom,  he  offered  to  pay  a  sum  less  than  the  amount 
claimed  under  the  policy,  and  that  the  defendant  took 
issue  on  such  replication,  after  demurrer  overruled, 
without  assignment  of  error  for  the  overruling  of  the 
same.  When  plaintiff  offered  to  prove  by  the  witness, 
Feibelman,  that  Weatherbee,  after  the  interview  last  re- 
ferred to,  and  after  Feibelman  had  been  put  in  jail, 
came  to  him  and  "offered  f  175,  and  stop  all  criminal 
proceeedings,"  and  Feibelman  refused,  the  defendant 
objected  and  the  court  overruled  the  objection  and  al- 
lowed the  witness  to  so  state.  This  w^as  but  an  offer  of 
proof  to  establish  the  truth  of  the  replication,  and  it 
was  admissible  for  the  purpose.  If  there  was  error  in 
the  ruling,  it  went  back  to  the  ruling  on  the  demurrer, 
for  issue  having  been  joined  on  the  replication,  if  there 
was  error  in  overruling  the  demurrer  to  it,  the  plaintiff 
was  entitled  to  introduce  evidence  tending  to  establish 
its  truth.— 108  Ala.  198,  200.  On  the  former  appeal, 
the  evidence  on  this  i>oint,  and  the  conditions  were  dif- 
ferent from  what  now  appear. 

6.  There  was  no  error  in  allowing  the  question  to  the 
witness,  M.  J.  Feibelman:  "After  the  sale  was  made 
from  H.  A.  Feibelman  to  E.  Feibelman,  on  the  1st  of 
January,  1892,  was  there  or  not  other  goods  purchased 
and  put  into  the  stock  of  goods?"  He  answered  that 
there  were,  and  stated  what  goods  had  been  so  pur- 
chased. The  objection  is  insisted  on,  for  the  reason 
that  defendant  could  not  be  held  responsible  for  new 
goods  bought  after  the  issuance  of  the  policy  and  be- 
fore its  transfer  to  plaintiff.  The  goods  were  insured, 
as  the  evidence  shows,  in  a  saloon  which  was  being  oper- 
ated by  the  assured  at  the  time,  and  the  policy,  of 
course,  covered  new  goods  of  the  kind  insured,  bought 
and  brought  in,  not  exceeding  in  value  the  amount  in- 
sured. It  was,  as  is  termed,  a  shifting  policy. — 7  Am. 
&  Eng.  Encyc.  of  Law,  1008. 
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7.  For  the  purpose  of  passing  on  several  assignments 
of  error  to  be  considered,  it  may  be  stated,  that  there 
was  evidence  tending  to  show  that  the  alleged  sale  to 
the  plaintiff  was  simulated.  She  lived  in  Mississippi, 
and  as  M.  J.  Feibelman  testified,  had  never  been  in  Bir- 
mingham. He  acted  as  her  agent,  according  to  his  ac- 
count, in  the  purchase  of  the  salooon  from  his  brother, 
H.  A.  Feibelman,  who  owned  it.  It  is  not  made  to  ap- 
pear, that  she  ever  knew  of  this  transaction  between 
H.  A.  and  M.  J.  Feibelman.  The  bill  of  sale  was  exe- 
cuted to  her  by  H.  A.  Feibelman  on  the  1st  of  January, 
1892,  on  the  recited  consideration  of  $1,714.02,  for  the 
fixtures,  furniture  and  stock  of  goods.  M.  J.  Feibel- 
man testified  that  the  trade  was  closed  up,  with  only  a 
cash  payment  of  $175  to  $225,  and  an  indebtedness  of 
1500  due  by  H.  A.  to  E.  Feibelman,  but  how  the  balance 
was  paid,  he  could  not  tell,  and  that  he  could  not  tell 
when  H.  A.  became  indebted  to  E.  Feibelman.  It  was 
further  shown,  that  he  made  an  affidavit  before  D.  C. 
Buckshaw,  a  notaiy  public,  as  to  the  value  of  the  goods 
destroyed,  and  instead  of  signing  his  own  name  to  the 
aflSdavit,  he  signed  E.  Feibelman's  name  thereto.  The 
evidence  further  tended  to  show  that  he  set  fire  to  the 
saloon ;  that  he  and  H.  A.  Feibelman  by  themselves,  on 
the  3l8t  of  December,  1891,  took  an  inventory  of  the 
stock;  that  the  policy  was  transferred  to  the  plaintiff 
on  the  5th  of  January,  the  fire  occurring  on  the  10th 
of  January,  1892,  and  that  there  was  but  little  of  the 
stock  on  hand  at  the  time.  The  evidence  also  further 
tended  to  show  that  a  new  barrel  of  whiskey  had  just 
been  purchased  and  brought  into  the  store;  that  on  the 
night  of  the  fire  it  contained  but  little,  if  any  whiskey, 
and  that  the  floor,  fixtures  and  goods,  bore  an  appear- 
ance, to  indicate  that  a  blaze  of  fire  had  passed  over 
them,  scorching  some  and  destroying  others  of  them. 

The  13th,  21st  and  22d  assignments  of  error,  all  of  a 
class,  are  without  merit.  The  questions  if  answered  in 
the  affirmative,  were  irrelevant  to  the  issue  of  the  bona 
fides  of  the  sale  of  the  goods  to  the  plaintiff  and  her  own- 
ership of  them. 

8.  The  14th  assignment  of  error  was  well  taken.  On 
cross-examination  of  this  witness,  he  stated  that  he  had 
bought  a  mirror  and  screen   from  the   Rothschilds   in 
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Cincinnati  at  $400,  and  that  they  had  been  paid  for. 
Defendant  further  asked  him,  "Isn't  it  a  fact  that  the 
Rothschilds  retained  title  until  they  were  paid  for,  and 
that  they  had  not  been  paid  for?''  The  court  sustained 
a  general  objection  to  this  question.  In  this  there  was 
error.     The  defendant  was  entitled  to  an  answer. 

9.  The  bank  book  of  plaintiff  showing  deposits  in  the 
South  Side  Savings  Bank  in  1891  was  introduced  in  evi- 
dence by  plaintiff  for  the  purpose  of  showing,  that  she 
had  means  of  purchasing  the  stock  of  goods,  and  her 
ownership  of  them.  It  was  relevant  for  this  purpose, 
and  we  cannot  presume  without  more  than  is  disclosed, 
that  it  was  improperly  admitted  bv  the  court. 

10.  Assignments  17,  18,  19,  20,  25  and  28,  are  well 
taken.  The  objections  to  the  several  questions  were 
general — they  were  not  patently  illegal.  On  the  other 
hand,  the  answers,  if  as  defendant  desired,  bore  on  the 
issue  of  the  bona  fides  of  the  sale  of  the  goods  to  plain- 
tiff and  would  have  tended  to  show  that  M.  J.  Feibel- 
man or  his  brother,  and  not  the  plaintiff  was  the  owner 
of  the  goods  and  policy. 

11.  The  evidence  for  plaintiff  tended  to  show,  that 
the  barrels  in  the  saloon  were  so  badly  injured  by  fire, 
that  all  the  whiskey  in  them  ran  out  and  was  destroyed; 
and  that  on  the  part  of  defendant,  that  the  barrels  were 
not  thus  injured  but  were  empty  before  the  fire  occur- 
red. This  proof  was  submitted  on  each  side,  touching 
the  amount  and  value  of  liquor  destroyed  by  the  fire. 
Defendant  asked  the  witness,  Kilpatrick,  who  went,  as 
is  shown,  as  soon  as  he  could  get  into  the  house,  what 
examination  he  made  of  the  barrels.  He  stated  that  he 
examined  them,  and  was  satisfied  that  there  was  noth- 
ing in  them.  To  the  direct  question  propounded,  he 
stated :  "I  examined  until  I  was  satisfied  there  was  no 
no  whiskey — couldn't  find  any."  The  plaintiff  made  a 
general  objection  to  the  whole  of  this  answer.  We  find 
no  fault  with  the  answer.  It  tended  to  show  how  com- 
plete his  examination  was,  and  that  there  was  no  whis- 
key in  the  barrels.     It  was  error  to  exclude  the  answer. 

12.  The  object  of  the  inquiry  made  the  basis  of  as- 
signment 27,  was  to  show  that  M.  J.  Feibelman,  and  not 
the  plaintiff,  was  the  owner  of  the  policy.  The  matter 
being  testified  about  by  the  witness,  Hardeman,  was  as 
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to  what  M.  J.  Feibelman  swore,  when  he  made  the 
alleged  affidavit  of  loss  before  the  notary  public,  Buck- 
shaw.  The  answer  was  admissible  for  the  purpose  in- 
tended, and  should  not  have  been  excluded.  For  the 
same  reason,  the  question,  the  basis  of  assignment  28, 
should  have  been  allowed  to  be  answered ;  but  the  otlier 
question,  the  basis  of  the  29th  assignment,  w^as  prop- 
erly disallowed.  It  called  for  the  uncommunicated 
thoughts  of  the  witness. 

13.  The  court  should  not  have  given  the  general 
charge  for  the  plaintiflf.  The  evidence  was  in  such  con- 
flict, as  rendered  it  improper  to  do  so. 

14.  There  was  no  error  in  that  part  of  the  court's 
general  charge,  in  which  it  instructed  the  jury:  "If 
the  property  or  any  part  of  it  was  so  damaged  by  fire 
as  to  render  it  useless  for  the  purposes  for  w-hich  it  had 
beeen  used,  then  that  is  a  destruction  w  ithin  the  mean- 
ing of  the  law."  If  rendered  useless  for  the  purposes 
for  which  the  property  was  used,  the  plaintiff's  right  to 
recover  insurance  for  what  was  so  insured  w-as  com- 
plete. If  what  remained  of  the  property  so  injured, 
was  of  any  value,  the  insurer  was  entitled  to  it. 

15.  The  4th  charge  asked  by  defendant  was  properly 
refused.  It  is  abstract.  It  was  not  admitted  that  the 
cash  register  w  as  worth  $125.  The  proof  was,  that  it 
was  worth  about  $100  or  |125. 

The  next  succeeding  charge,  numbered  2,  was  a 
proper  one,  and  should  have  been  given.  If  there  was 
no  evidence  upon  which  the  jury  could  satisfactorily 
bai?e  a  finding,  as  to  the  value  of  the  property  men- 
tioned, then  it  would  follow,  that  they  could  not  find 
for  the  plaintiff  as  to  such  property. 

There  was  error  in  refusing  charge  8.  The  policy 
did  not  cover  any  chairs,  and  yet  the  court  had  let  in 
proof  that  there  were  some  chairs  in  the  saloon,  at  the 
time  of  the  fire;  and  this  instruction  was,  therefore, 
proper. 

The  3d  count  alleged  the  transfer  of  the  policy  by  H. 
A,  Feibelman  to  plaintiff  on  the  1st  January,  1892,  the 
date  being  stated  under  a  videlicet.  The  proof  showed 
its  transfer  on  the  5th  of  that  month.  Charges  6  and 
12  requested  by  defendant  contained  instructions  for  a 
verdict  for  defendant,  unless   the  proof   showed    such 
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transfer  on  the  Ist,  as  averred.  The  proof  of  the  5th  of 
the  month  as  the  date  of  the  transfer,  did  not  consti- 
tute a  variance,  and  the  charges  were  properly  refused. 
IGr.  Ev.,  §§60,61. 

Charges  5,  27,  28  and  29  requested  by  defendant,  were 
asked  as  applicable  to  the  whole  complaint,  and  not  con- 
fined to  the  first  count,  which  alleged  an  adjustment. 
Those  charges,  if  good  as  to  the  first  count,  were  cer- 
tainly not  good  as  to  the  other  count,  which  was  in  Code 
form  on  the  policy  itself. 

It  is  unnecessary  to  review  the  remaining  very  nu- 
merous charges  requested  by  defendant.  It  is  sufficient 
to  say  of  them,  that  they  are  either  abstract,  calculated 
to  confuse  and  mislead  the  jury,  or  are  plainly  illegal. 

Reversed  and  remanded. 

BRICKELL,  C.  J. — I  concur  in  the  reversal  of  the 
judgment  in  this  case,  and  in  the  opinion  of  the  court 
upon  several  of  the  points  discussed.  But  there  are 
several  questions  the  case  involves,  in  reference  to 
which  I  do  not  concur  in  the  conclusions  of  the  court. 


Morrow  v.  Campbell,  et  al. 

Actioji  against  Sheriff  and  his  Sureties  for  Breach    of 
his  Official  Bond. 

1.  Fraudulent  conveyance;  transfer  in  payment  of  dehta, — ^An  ab- 

solute conveyance  by  an  insolvent  debtor  of  a  part  or  the 
whole  of  bis  property  to  one  of  bis  creditors,  in  payment  of 
a  bona  fide  antecedent  debt,  wbicb  is  not  materially  less  than 
the  fair  and  reasonable  value  of  the  property  sold,  there  be- 
ing no  use  or  benefit  reserved  to  the  debtor,  is  valid  regard- 
less of  the  intent  on  the  part  of  either  or  both  of  the  parties 
to  defraud  other  creditors. 

2.  Same;  effect  of  conveyance  by  debtor  of  all  of  his  property; 

right  of  non-preferred  creditors  under  the  statute. — ^Under 
the  provisions  of  the  act  approved  February  21st,  1893,  (Acts 
of  1893-94,  p.  1046),  amending  section  1737  of  the  Code  of 
1886,  (Code  of  1896,  §2158),  a  conveyance  by  a  debtor  of  sub- 
stantially all-  of  his  property  in  payment  of  a  prior  debt,  by 
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which  preference  is  given  to  one  or  more  of  his  creditors  over 
his  remaining  creditors,  is  not  annulled,  nor  is  it  regarded  as 
fraudulent;  but  such  a  conveyance  creates  a  trust  in  favor  of 
the  non-preferred  creditors  of  the  grantor,  which  at  their 
election  enures  to  their  benefit,  and  the  vendee  becomes  a 
trustee  holding  the  property  for  the  equal  benefit  of  all  the 
creditors;  and  this  trust  is  cognizable  only  in  a  court  of 
equity,  which  has  exclusive  jurisdiction  of  its  enforcement. 

J.  fifowe;  evidence  as  to  fraudulent  intent  inadmissible, — In  an 
action  where  an  absolute  conveyance  by  an  insolvent  debtor 
to  a  creditor,  in  payment  of  a  bona  fide  antecedent  indebted- 
ness, is  attacked  as  fraudulent,  evidence,  the  only  tendency 
of  which  is  to  show  a  fraudulent  motive  or  intent  on  the 
part  of  the  vendor  or  vendee  or  both,  is  not  pertinent  to  the 
issue  involved  and  is  inadmissible. 

^'  yVitness;  impeachment  can  only  be  upon  statements  that  are 
material. — Only  such  statements  of  a  witness  as  are  material 
to  the  issue  being  tried  can  be  the  basis  for  proof  of  contra- 
dictory statements. 
5"  f^raudulent  conveyance ;  burden  of  proof  in  an  action  attacking 
a  conveyance  by  debtor  in  payment  of  a  debt. — In  an  action 
attacking  a  sale  made  by  an  insolvent  debtor  to  his  creditor, 
in  payment  of  an  indebtedness,  where  the  purchaser  offers 
evidence  tending  to  show  a  bona  fide  indebtedness  which  is 
not  materially  less  than  the  value  of  the  property,  the  burden 
is  then  shifted  to  the  attacking  creditor  to  prove  that  by  the 
transaction  a  benefit  was  reserved  to  the  debtor. 
^-  Same;  sufficiency  of  evidence;  case  at  bar. — In  an  action  attack- 
ing a  transfer  by  an  insolvent  debtor  to  a  creditor  in  pay- 
ment of  a  debt,  where  the  purchaser  introduces  evidence 
tending  to  show  that  the  indebtedness  was  created  by  his 
lending  to  the  debtor  money  which  he  had  taken  as  his  share 
of  the  profits  in  a  business  which  he  managed  for  the  debtor 
under  an  agreement  that  he  was  to  receive  one-half  of  the 
profits  for  his  services,  it  is  not  incumbent  on  said  purchaser, 
in  order  to  prove  the  bona  fides  of  the  debt,  the  payment  of 
which  constituted  the  consideration  of  the  sale,  to  enter  into 
the  details  of  the  business  and  show  to  the  reasonable  satis- 
faction of  the  jury  that  profits  had.  in  fact,  accrued  from 
the  business  during  the  operation  of  the  agreement  under 
which  he  had  been  employed. 
^-  Same;  validity  of  agreement  between  father  and  son  as  to  pay- 
ment of  board  by  latter. — A  claim  by  the  father  for  board 
furnished  his  son  while  living  with  him.  is  not  a  valid 
consideration,  as  against  creditors,  for  a  conveyance  by  the 
son  of  his  property  to  his  father,  where  there  was  no  agree- 
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ment,  express  or  implied,  on  the  part  of  the  son  to  pay  for 
the  board. 

8.  Same;  relationship  does  not    raise    presumption    of    fraud, — 

The  kinship  of  the  partied  to  a  Eale  by  an  insolvent  debtor 
to  one  of  his  creditors  in  payment  of  a  debt,  does  not  raise 
any  presumption  of  fraud,  nor  require  any  higher  degree  of 
proof  of  the  bona  fides  of  the  transaction  than  would  be  suf- 
ficient to  reasonably  satisfy  the  minds  of  the  jury  if  the  re- 
lationship did  not  exist. 

9.  l^rial  and  its  incidents;  sufficiency  of  evidence;  charge  to  the 

jury. — In  civil  cases,  the  proper  measure  of  proof  is  reason- 
able conviction  or  satisfaction  of  mind;  and  a  charge  which 
requires  "clear  and  convincing  proof"  of  the  fact  in  issue, 
exacts  too  high  a  degree  of  proof  and  should  not  be  given. 


•f  Appeal  from  the  Circuit  Court  of  Marshall. 

H  Tried  before  the  Hon.  J.  A.  Bilbko.  . 

B  This  action  was  begun  on  the  4th  day  of  March,  1895, 

**  l)y  J.  r.  Morrow,  Sr.,  against  C.  C.  Campbell  and  the 

2  sureties  on  his  olHcial  bond,  as  sherilT  of  Mai'shall  coun- 

d  ty.     The  suit  was  on  his  bond,   and  the  breaches   com- 

2  plained  of  are,   (1.)   That  on  the  1st  day  of  January, 

!  1895,  while  acting  under  color  of  his  said  office,  the  said 

J  C.  C.  Campbell  wrongfully  seized  and  carried  away  a 

I  stock  of  goods,  wares,  merchandise,  liquors,  and  family 

^  groceries,  then  in  the  Morrow  saioon    at    Warrenton, 

Ala.,  and  the  property  of  the  plaintiff.  (2.)  That  on 
said  day,  while  acting  under  color  of  his  said  office,  the 
said  C.  C.  Campbell  converted  to  his  own  use  said  prop- 
erty.    The  amount  of  damage  claimed  was  $1,000. 

The  defendants  pleaded  the  general  issue,  and  a  spe- 
cial plea  averring  that  at  the  time  of  the  acts  com- 
plained of  the  defendant,  C.  C.  Campbell,  as  sheriff, 
had  in  his  hands  several  writs  of  attachment  sued  out 
by  the  several  creditors  of  W.  H.  Morrow,  and  that  the 
property  was  seized  under  and  by  virtue  of  said  writs 
of  attachment,  and  that  it  was  the  property  of  said  W. 
H.  Morrow.  The  material  facts  of  the  case  are  suffi- 
ciently stated  in  the  opinion. 

The  evidence  showed  that  two  or  three  days  before 
plaintiff's  purchase,  W.  H.  ;Morrow  sold  the  mercantile 
stock  to  one  J.  P.  Morrow,  Jr.,  a  son  of  plaintiff  and 
brother  of  W.  H.,  but  that  plaintiff  had  nothing  to  do 
with  the  sale  to  his  son  of  the  mercantile   stock   and 
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knew  nothing  of  it  until  after  it  was  made;  that  he  did 
not  know  in  fact  of  the  sale  of  the  mercantile  stock  un- 
til the  morning  of  the  day  on  which  he  bought.  The 
plaintiff  objected  to  any  evidence  of  a  sale  to  J.  P.  Mor- 
row, Jr.,  on  the  ground  that  it  was  irrelevant,  illegal, 
and  immaterial.  The  court  overruled  the  objection 
and  plaintiff  duly  excepted. 

Against  the  objection  of  the  plaintiff,  the  court  per- 
mitted defendants  to  show  that  J.  P.  Morrow,  Jr.,  had 
paid  only  fSlO  in  cash  and  given  his  due  bill  for  f400 
more  for  tlie  mercantile  stock,  and  that  this  stock  in- 
voiced l)etween  fllOO  and  11200.  The  plaintiff  ob- 
jected to  this  evidence  because  irrelevant,  illegal,  and 
immaterial.  The  court  overruled  the  objection  and 
plaintiff  excepted. 

Against  the  objection  of  plaintiff,  the  court  permit- 
ted defendants  to  introduce  evidence  tending  to  show 
that  J.  P.  Morrow,  Jr.,  did  not  have  the  $510  at  the 
time  he  bought  the  mercantile  stock.  To  this  evidence 
plaintiff  objected  upon  the  same  grounds.  The  court 
overruled  the  objection  and  plaintiff  excepted. 

The  plaintiff  objected  to  evidence  of  the  details  of 
the  sale  to  J.  P.  Morrow,  Jr.,  unless  it  was  shown  that 
plaintiff  was  connected  therewith,  on  the  ground  that 
it  was  illegal,  irrelevant,  and  immaterial.  The  court 
overruled  the  objection,  and  permitted  defendants  to 
give  evidence  tending  to  show  that  the  sale  of  the  mer- 
cantile stock  was  fraudulent.  To  this  action  of  the 
court  plaintiff  excepted. 

Against  the  objection  of  plaintiff,  defendants  were 
permitted  to  prove  that  in  December,  1893,  plaintiff 
had  executed  a  mortgage  to  said  W.  H.  Morrow,  of 
which  the  consideration  was  stated  to  be  |400,  but  the 
consideration  was  simulated  and  untrue,  and  that  the 
mortgage  was  executed  for  the  purpose  of  defrauding 
one  Batty  in  the  collection  of  a  debt  due  him  by  plain- 
tiff. To  this  evidence  plaintiff  objected  because  illegal, 
irrelevant  and  immaterial,  but  the  court  overruled  the 
objection,  and  plaintiff  excepted.  There  was  some  evi- 
dence tending  to  show  that  the  expenditures  of  plain- 
tiff for  the  years  1893  and  1894  exceeded  his  income 
from  all  sources,  but  as  to  thi«  there  was  conflict. 

The  court,  against  the  objection  of  plaintiff,  permit- 
ted one  W.  H.  Simpson  to  testify  that  on  the  morning 
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of  the  day  plaintiff  purchased,  witness  called  on  W.  H. 
Morrow  to  pay  a  debt  he  owed  A.  D.  Simpson  &  Co.,  and 
that  Morrow  told  him  he  did  not  have  the  money,  that 
he  then  asked  Morrow  to  give  his  note,  but  he  refused 
to  do  that,  but  that  plaintiff  was  not  present  when  this 
conversation  occurred.  To  this  evidence  plaintiff  ob- 
jected because  illegal,  irrelevant,  and  immaterial.  The 
court  overruled  the  objection  and  plaintiff  excepted. 

Upon  the  introduction  of  all  the  evidence,  the  plain- 
tiff requested  the  court  to  give  to  the  jury  tlie  follow^ing 
written  charges,  and  separately  excepted  to  the  court^s 
refusal  to  give  each  of  them  as  asked :  (1.)  "The  court 
charges  the  jury  that  the  burden  of  the  proof  is  upon 
the  defendants  to  reasonably  satisfy  the  jury  from  the 
evidence  that  a  pecuniary  benefit  or  advantage  was  se- 
cured to  W.  H.  Morrow  by  the  transaction  between  him 
and  the  plaintiff."  (2.)  "The  court  charges  the  jury- 
that  if  they  believe  the  evidence  in  this  case,  there  was 
no  such  interest  reserved  by  W.  H.  Morrow  as  w^ill 
vitiate  the  transaction  betw^een  him  and  the  plaintiff." 

The  court,  at  the  request  of  the  defendants,  gave  to 
the  jury  the  following  written  charges,  and  to  the  giv- 
ing of  each  of  them,  tlie  plaintiff  separately  excepted : 
(1.)  "The  court  charges  the  jury  that  they  may  look 
to  all  the  circumstances  and  facts  in  evidence  in  this 
cause,  including  the  relationship  of  the  parties  Tvho 
participated  in  the  transaction,  and  from  the  considera- 
tion of  such  relationship,  if  any,  and  the  consideration 
of  the  fact  that  plaintiff  in  December,  1893,  gave  W,  H. 
Morrow  a  mortgage  on  his  property  for  the  purpose  of 
covering  up  his  property  to  keep  his  creditors  off  him, 
and  that  it  was  without  other  consideration,  if  such  be 
fact,  and  if  the  jury  find  from  these  circumstances  or 
facts,  if  they  be  facts,  and  all  the  other  evidence,  that 
the  transaction  between  W.  H.  Morrow  and  plaintiff  as 
to  the  stock  of  liquors  was  for  the  purpose  of  putting 
the  property  of  W.  H.  Morrow  beyond  the  reach  of  his 
creditors  and  not  in  settlement  of  an  honest,  bona  fide 
debt,  their  verdict  should  be  for  the  defendant."  (2.) 
"If  the  jury  find  that  from  all  the  evidence  in  the  case 
that  there  was  an  implied  or  express  agreement  or  un- 
derstanding between  W.  H.  Morrow  and  plaintiff,  that 
on  any  future  settlement  as  to  the  saloon  business  any 
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difference  between  them  would  be  adjusted,  then  this 
was  a  reservation  of  a  benefit  to  the  seller,  which  would 
render  the  transaction  void."  (3.)  "The  court  charges 
the  jury  that  if  it  was  in  the  contemplation  of  W.  H. 
Morrow  and  the  plaintiff  at  the  time  of  the  alleged 
transfer  of  the  stock  of  goods  in  the  saloon,  there  was 
an  understanding  or  agreement,  either  express  or  im- 
plied, or  an  expectation  on  the  part  of  both  of  the  par- 
ties that  they  would  be  living  together  and  associating 
as  in  the  past,  by  reason  of  their  relationship  of  father 
and  son,  enable  the  said  plaintiff  to  better  provide  for 
the  support  of  his  family  and  himself,  and  that  it  was 
within  the  reasonable  contemplation  of  the  parties  that 
the  said  W.  H.  Morrow  should  continue  to  reside  with 
the  father  as  a  member  of  his  family,  then  this  was  the 
reservation  of  a  benefit  to  the  seller  which  the  law  for- 
bids, and  rendered  the  transaction  null  and  void."  (4.) 
"The  court  charges  the  jury  that  if  J.  P.  Morrow,  the 
plaintiff,  was  in  the  employment  of  W.  H.  Morrow  in 
conducting  a  saloon  business,  under  an  agreement  that 
he  was  to  have  one-half  of  the  profits  of  the  business  for 
the  year,  and  that  the  plaintiff  took  about  $200  of  pro- 
creeds  of  sale  of  goods  in  said  saloon  and  turned  it  over 
to  tlie  said  W.  H.  Morrow,  then  this  did  not  constitute 
a  loan  on  the  part  of  J.  P.  Morrow  to  W.  H.  Morrow." 
(5.)  "Before  the  jury  can  find  that  there  was  an  in- 
debtedness on  the  part  of  W.  H.  Morrow  to  J.  P.  Mor- 
row, the  plaintiff,  on  account  of  the  employment  in  his 
saloon,  the  plaintiff  must  show  to  the  reasonable  satis- 
faction of  the  jury  that  there  had  been  a  profit  in  such 
saloon  business,  and  the  amount  of  such  profit,  or  that 
it  was  equal  to  or  exceeded  the  amount  of  the  alleged 
indebtedness  of  said  W.  H.  Morrow  to  said  J.  P.  Mor- 
row on  that  amount."  (5.)  "The  court  charges  the 
jury  that  in  this  case,  if  the  jury  find  from  all  the  evi- 
dence that  all  the  plaintiff's  witnesses  are  related,  and 
that  the  transaction  in  and  about  the  sale  of  the  saloon 
was  between  father  and  son,  then  clear  and  convincing 
proof  of  the  bona  fides  of  the  transaction  must  be  given 
before  the  plaintiff  can  recover."  (7.)  "The  court 
charges  the  jury  that  unless  there  was  an  agreement, 
express  or  implied,  on  the  part  of  W.  H.  Morrow  to  J. 
P.  Morrow,  the  plaintiff,  for  his  board  before  the  com- 
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mencement  of  the  negotiations  for  the  sale  of  the  stock 
in  the  saloon,  then  this  would  not  constitute  a  bona  fide 
debt  as  to  the  board,  and  the  verdict  of  the  jury  should 
be  for  the  defendant.''  (8.)  "The  fact,  if  it  be  a  fact, 
that  the  transaction  about  the  sale  of  the  saloon  was 
had  between  father  and  son  should  be  closely  scruti- 
nized by  the  jury,  in  determining  whether  or  not  the 
sale  was  fair  and  the  debt  was  a  bona  fide  debt." 

There  were  verdict  and  judgment  for  the  defendants. 
The  plaintiff  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

O.  D.  Street^  for  appellant. — 1.  Under  the  law  as 
settled  by  numerous  decisions  of  this  court  the  ques- 
tions of  material  inquiry  before  the  jury  were,  (1.) 
Was  W.  H.  [Morrow  indebted  to  plaintiff  in  a  sum  not 
greatly  less  than  the  value  of  the  property?  (2.)  Did 
plaintiff  receive  and  accept  the  property  in  absolute 
payment  of  his  debt?  (3).  Was  any  pecuniary  ben- 
efit or  advantage  secured  to  W.  H.  Morrow? 

We  will  strip  this  case  of  much  of  its  seeming  per- 
plexity if  we  will  only  remember  that  these  were  the 
questions  and  the  only  questions  of  proper  inquiry  be- 
fore the  jui%  and  that  if  the  first  two  of  the  above  ques- 
tions are  answered  in  the  aflftrmative  and  the  third  in 
the  negative,  then  it  is  wholly  immaterial  what  may 
have  been  the  intention  of  the  parties. — Crawford  t\ 
Kirh'sci/y  55  Ala.  293;  Hodges  t\  Coleman,  76  Ala.  117; 
Pollock  V.  Meyer,  96  Ala.  172;  Banner  v.  Brewer,  69 
Ala.  191;  Bump,  Fraud.  Con.  pp.  19,  21,  29. 

2.  The  rulings  of  the  court  upon  the  evidence,  to 
which  exceptions  were  reserved,  were  erroneous. 
Smith  V,  Rogers,  1  S.  &  P.  317;  Jones  v.  Xorris.  2  Ala. 
526;  Oden  t\  Rippetoe,  4  Ala.  68;  Bilberry  v.  Mobley, 
21  Ala.  277;  Moses  r.  Dunham,  71  Ala.  173;  Teague  v. 
Lindsey,  106  Ala.  266;  Abney  r.  Kingsland,  10  Ala.  355. 

3.  The  first  charge  requested  by  the  plaintiff,  clearly 
asserted  the  rule  as  to  the  burden  of  proving  a  reserva- 
tion of  a  benefit  to  the  debtor  and  should  have  been 
given. — Hodges  r.  Coleman,  76  Ala.  119;  Roswald  v. 
Hobbie.  85  Ala.  73;  Murray  v.  Heard,  103  Ala.  400. 
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4.  The  courts  do  not  say  that  a  general  assignment  for 
the  benefit  of  creditors  whereby  a  preference  is  sought 
to  be  given  to  one  or  more  of  the  creditors  is  void.  On 
the  contrary,  they  hold  that  the  conveyance  is  a  lawful 
and  valid  one,  and  that  only  the  attempted  preference 
is  void. — Danner  v.  Brewer^  69  Ala.  191.  If,  therefore, 
the  conveyance  from  W.  H.  Morrow  to  plaintiff  is  to  be 
regarded  as  a  general  assignment,  it  was  nevertheless 
a  lawful  contract,  and  being  lawful  and  actual  (not 
merely  colorable)  it  is  immaterial  what  may  have  been 
the  motive  that  prompted  it. — Bump,  Fraud.  Convey- 
ances, pp.  19,  21,  29. 

LusK  &  Bell,  contra. — The  relationship  of  parties 
will  be  taken  into  consideration  in  weighing  tlie  evi- 
dence.—l/cTeers  V.  Perkins,  106  Ala.  411.  If  the 
vendor  have  actual  or  constructive  notice  of  seller's  in- 
tent, the  sale  is  fraudulent. — Carter  v.  0' Bryan,  105 
Ala.  305.  The  ability  of  the  purchaser  to  make  pur- 
chase being  questioned,  he  should  show  how  he  came 
by  the  money.— 3  Brick.  Dig.  522,  §190.  The  relation- 
ship of  the  parties  and  the  circumstances  attending  the 
purchase  raise  a  presumption  of  mala  fides  and  casts 
the  burden  on  the  plaintiff. — Calhoun  t?.  Hannan,  87 
Ala.  277;  Schloss  v.  McOuire,  102  Ala.  626;  Marshall  v. 
Croone,  60  Ala.  121;  3  Brick.  Dig.  522-523;  Lehman  v. 
Grcenhut,  88  Ala.  478;  Reeves  v.  Skipper,  94  Ala.  407; 
Harrelt  v.  Mitchell,  61  Ala.  270. 

BKICKELL,  C.  J.— This  was  an  action  in  which  the 
appellant  was  plaintiff,  and  the  appellee,  Campbell  and 
the  sureties  on  his  official  bond,  as  sheriff  of  Marshall 
»ounty,  were  defendants.  The  breach  of  the  official 
bond  alleged  in  the  complaint,  is  the  seizure  and  taking 
away  from  the  possession  of  the  plaintiff  a  stock  of 
liquors,  the  property  of  plaintiff,  under  certain  writs  of 
attachment  issuing  against  his  son,  W.  H.  Morrow.  The 
plaintiff  claimed  to  have  purchased  the  liquors  from  his 
son  in  payment  of  an  antecedent  indebtedness,  prior  to 
the  levy  of  the  attachments,  and  the  validity  oif  the  sale 
was  the  real  issue  to  be  determined.  The  son  was  en- 
gaged in  the  liquor  business  during  the  year  1894,  and 
also  conducted  a  general   mercantile   business   in    the 
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same  town,  and  plaintiff  was  clerking  for  him  in  the 
saloon  under  an  agreement,  made  at  the  beginning  of 
the  year,  by  which  he  w^as  to  receive  as  compensation 
one-half  of  the  profits  of  the  saloon  business.  On  De- 
cember 29,  1894,  two  days  before  the  issue  and  levy  of 
the  attachments,  the  former,  being  at  the  time  insolv- 
ent, sold  to  appellant  the  stock  of  liquors,  which  were 
worth  about  |300,  the  alleged  consideration  of  the  sale 
being  the  absolute  payment  of  an  indebtedness  of  like 
amount,  |100  of  which  was  claimed  to  be  due  for  board 
for  the  preceding  year,  and  |200  for  money  loaned  a 
few  days  before  the  sale,  a  part  of  which  was  money 
which  the  plaintiff  had  from  time  to  time  during  the 
year  taken  out  of  the  business  as  his  share  of  the  profits. 

It  is  settled  law  in  this  State  that  a  debtor,  although 
insolvent  or  in  failing  circumstances,  may  sell  a  part  or 
the  whole  of  his  property  to  one  of  his  creditors  in  pay- 
ment of  an  antecedent  debt,  and  such  sale  will  be  up- 
held, on  an  attack  by  other  creditors,  if  the  debt  was 
bona  fide,  in  amount  not  materially  less  than  the  fair 
and  reasonable  value  of  the  property  so  sold,  and  no  use 
or  benefit,  other  than  the  liquidation  of  the  debt,  was 
reserved  to  the  debtor.  When  such  sale  is  attacked  the 
only  material  inquiries  are,  the  bona  fides  of  the  debt, 
the  sufficiency  of  the  consideration,  to  be  measured  by 
the  value  of  the  property,  and  the  reservation  of  a  bene- 
fit to  the  debtor.  If  the  first  of  these  inquiries  be  found 
affirmatively,  and  the  last  negatively,  the  title  thus 
acquired  by  the  purchaser  is  valid,  unimpeachable  by 
the  creditors  of  the  vendor.  The  fraudulent  intent  of 
one  or  both  the  parties  to  the  transaction  will  not  vi- 
tiate it,  and  the  inquiry  into  their  intent  and  motives 
is,  therefore,  immaterial. — Hodges  v.  Coleman,  76  Ala. 
119;  Meyer  it  Co,  v.  Hulzhacher,  lb.  120;  Knowles  t\ 
Street,  87  Ala.  357;  Polloek  v,  Meyer,  96  Ala.  172.  Such 
has  been  the  uniform  ruling  of  this  court  since  the  case 
of  Hodffcs  V.  Coleman,  supra.  Nor  is  such  a  transac- 
tion annulled  and  rendered  fraudulent  by  the  act  of 
1892-93,  p.  1046,  amendatory  of  section  1737  of  the  Code 
of  1886,  (Code  of  1896,  §2158),  providing  that  every 
conveyance  by  a  debtor  of  substantially  all  his  property 
in  payment  of  a  prior  debt,  by  which  a  preference  or 
priority  of  payment  is  given  to  one  or  more  creditors,. 
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shall  be  and  enure  to  the  benefit  of  all  the  creditors  of 
the  grantor  equally.  On  the  contrary,  a  court  of 
equity,  as'  well  as  a  court  of  law,  will  uphold  the  sale, 
and  treat  the  title  as  divested  out  of  the  vendor  and 
vested  in  the  vendee,  but,  at  the  election  of  creditors,  a 
court  of  equity  will  impress  upon  the  property  a  trust  to 
be  executed  for  the  equal  benefit  of  all  the  creditors- 
Such  trust  character  is  not  cognizable  and  enforceable 
in  a  court  of  law,  and  in  neither  court  can  the  fraudu- 
lent motives  of  the  parties  be  considered. — Oay^  Hardie 
'^  Oo.  V.  Strickland,  112  Ala.  567. 

It  results  from  the  application  of  these  rules,  that 
^hen  such  sale  is  attacked,  evidence,  the  only  tendency 
^^  ^hich  is  to  show  a  fraudulent  motive  or  intent  on 
^^  part  of  the  vendor  or  vendee,  or  both,  is  not  pertin- 
^^.^  to  the  issue  involved.  Such  was  the  testimony,  ad- 
Hted  against  appellant's  objection,  tending  to  show 
tuat  a  few  days  before  appellant's  purchase,  W.  H.  Mor- 
l^ow  sold  to  "his  brother  the  stock  of  goods  in  his  other 
store,  and  that  the  latter  sale  was  fraudulent;  and  also 
the  testimony  to  the  effect  that  a  year  previously  ap- 
pellant, for  the  purpose  of  defrauding  his  creditors,  had 
executed  to  W.  H.  Morrow  a  mortgage  covering  all  his 
property  to  secure  a  simulated  indebtedness.  The 
court  below  erred  in  overruling  the  several  objections 
to  the  questions  eliciting  this  testimony  and  in  refusing 
to  exclude  it.  It  was  error  also  to  admit  the  testimony 
of  the  witness,  Simpson,  that  on  the  morning  of  the  day 
appellant  purchased  the  goods  witness  called  on  W.  H. 
Morrow  and  requested  payment  of  a  debt,  and  that  the 
latter  told  him  he  had  no  money,  and  refused  to  give 
him  a  note,  although  said  Morrow  had  previously  testi- 
fied that  on  that  day  he  had  $1,000  in  money.  If  of- 
fered to  contradict  and  impeach  W.  H.  Morrow,  it  was 
inadmissible,  since  it  was  entirely  immaterial  whether 
he  had  any  money  or  not,  and  only  such  statements  of 
a  witness  as  are  material  can  be  made  the  basis  for 
proof  of  contradictory  statements. 

In  an  action  attacking  a  sale  made  by  an  insolvent 
debtor  in  payment  of  an  indebtedness,  the  purchaser 
having  offered  evidence  tending  to  show  a  bona  fide  in- 
debtedness, not  materially  less  than  the  reasonable 
value  of  the  property,  the  burden  is  then  shifted  to  the 
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creditor  to  prove  that  by  the  transaction  a  benefit  was 
reserved  to  the  debtor.  There  is  no  evidence  in  the 
record  the  tendency  of,  oi?  just  infej-'ence  from,  which  is 
that  such  benefit  was  reserved  to  W.  H.  Morrow  in  the 
transaction  in  controversy.  Charges  1  and  2  requested 
by  appellant  should,  therefore,  have  been  given.  Charge 
1  given  at  the  request  of  appellee,  was  erroneous  in  that 
it  permitted  the  jury  to  consider  the  testimony  which, 
as  shown  above,  was  irrelevant,  namely,  the  execution 
of  the  mortgage  by  appellant  a  year  previously.  There 
was  no  evidence  from  which  it  could  have  been  fairly 
inferred  that  there  was  an  express,  or  implied,  agree- 
ment betweeen  W.  H.  Morrow  and  appellant  that  on 
some  future  settlement  as  to  the  saloon  business  any 
balance  found  to  be  due  to  either  would  be  adjusted, 
and  for  this  reason  charge  2,  given  for  appellee,  was 
erroneous.  The  like  criticism  applies  to  charge  3, 
which,  in  addition,  is  so  involved  and  confused  as  to  be 
meaningless,  or  necessarily  misleading.  The  evidence 
does  not  justify  the  hypothesis  of  facts  upon  which 
charge  4  is  predicated,  namely,  that  appellant  "took 
about  |200  of  the  proceeds  of  sale  of  goods  in  said  sa- 
loon and  turned  it  over  to  said  W.  H.  Morrow."  The 
only  testimony  on  this  subject  was  that  from  time  to 
time  during  the  year  1894,  appellant  "took  out  his  half 
of  the  profits  and  turned  the  balance  over  to  W.  H. 
Morrow,''  and  part  of  the  |200  loan  was  of  money  thus 
acquired.  It  was  not  incumbent  on  appellant,  in  order 
to  prov«  the  bona  fides  of  the  debt  the  payment  of  which 
constituted  the  consideration  of  the  sale,  to  enter  into 
the  details  of  the  business  done  by  the  saloon,  and  show 
to  the  reasonable  satisfaction  of  the  jury  that  profits 
had  in  fact  accrued  from  the  business  during  the  opera- 
tion of  the  agreement  under  which  he  had  been  em- 
ployed. Charge  5  should,  therefore,  have  been  refused. 
Charge  7  was  properly  given,  since  if  there  was  no 
agreement,  express  or  implied,  on  the  part  of  W.  H. 
Morrow  to  pay  appellant  for  his  board,  then  no  indebt- 
edness on  this  account  was  incurred.  The  kinship  of 
the  parties  to  a  sale  by  an  insolvent  debtor  to  one  of 
his  creditors  in  payment  of  an  indebtedness,  does  not 
raise  any  presumption  of  fraud,  nor  require  any  higher 
degree  of  proof  of  the  bona  fides  of  the  transaction  than 
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would  be  sufficient  to  reasonably  satisfy  the  minds  o( 
the  jury  if  tbe  relationship  did  not  exist. — Teague^  Bar- 
nett  d  Co.  V.  Lindsey^  106  Ala.  277;  Harmon  v.  McRae, 
91  Ala.  401.  In  civil  causes  the  proper  measure  of 
proof  is  reasonable  conviction  or  satisfaction  of  mind, 
and  a  charge  which  requires  "clear  and  convincing^^ 
proof  of  a  fact,  exacts  too  high  degree  of  proof. — Wil- 
cox V,  Henderson,  64  Ala.  535.  Charge  6  was,  there- 
^re,  erroneous  and  should  have  been  refused. 
Reversed  and  remanded. 


Jones  V.  Matkin. 


BiU  in  Equity  to  be  allowed  to  redeem  by  making  Equit-     ^ 
able  Contribution, 

1.  Redemption  ty  making  equitable  contribution;  equity  of  bill. — 
Where  after  the  execution  of  a  mortgage,  the  mortgagor  con- 
veys to  his  son  and  daughter,  respectively,  by  separate  deeds, 
all  of  his  right,  title  and  interest  to  several  and  distinct 
portions  of  the  mortgaged  premises,  and  subsequently  the 
mortgage  is  foreclosed  by  a  sale  under  the  power  contained 
therein,  and  from  the  purchaser  at  said  sale  the  son  redeems 
all  of  the  lands,  refusing  to  allow  the  daughter  to  join  with 
him  in  such  redemption,  the  son  as  such  redemptor,  becomes 
the  equitable  assignee  of  the  mortgage,  and  as  such  is  en- 
titled to  contribution  from  the  daughter,  before  she  can 
have  her  part  of  the  lands  released  from  under  the  mort- 
gage; and  upon  the  son's  refusal  to  allow  her  to  contribute, 
she  can  file  a  bill  to  compel  him  to  allow  her  to  make 
equitable  contribution,  and  thereby  release  her  lands  from 
any  claim  he  may  have  as  the  equitable  assignee  of  the  mort- 
gage.    (Brickell,  C.  J.,  and  CJoleman,  J.,  dissenting.) 

Appeal  from  the  Chancery  Court  of  ^fadison. 
Tried  before  the  Hon.  William  H.  Simpson. 

The  bill  in  this  case  was  filed  by  the  appellant,  Ada 
8.  Jones,  against  William  Blount  Matkin,  Elizabeth 
(J.  Matkin,  Percy  D.   Matkin  and  J.   H.   McAnnelly  & 
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McDonald,  as  administrator  of  said  Isham  G.  Fennell, 
took  possession  of  said  real  estate,  and  held  the  same 
by  his  tenants  and  collected  the  rents  upon  the  same 
until  on  or  about  the  24th  October,  1894." 

It  is  further  averred  in  the  bill,  that  the  complainant 
made  frequent  eflforts  to  get  her  brother,  Wm.  B.  Mat- 
kin,  to  join  her  in  redeeming  said  real  estate,  informing 
him  of  her  willingness  to  pay  off  and  discharge  her  por- 
tion of  said  mortgage  debt,  according  to  the  terms  of 
their  mother's  respective  conveyances  to  them;  but  he 
declined  to  confer  with  her  on  the  subject,  and  declined 
to  permit  her  to  join  in  such  redemption ;  that  he  con- 
spired with  his  wife,  Elizabeth,  to  deprive  complainant 
of  all  interest  in  said  real  estate,  and  to  that  end  caused 
said  Henry  McDonald,  as  such  administrator,  to  exe- 
cute to  his,  Wm.  B.'s,  said  wife,  a  conveyance  to  all  of 
said  real  estate,  including  complainant's  part;  that  this 
conveyance  was  in  consideration  of  $2,250,  which  was 
paid  to  said  Henry  McDonald,  as  administrator,  to  re- 
deem said  real  estate  from  said  mortgage  sale,  and 
that  this  sum  was  the  amount  remaining  due  on  said 
mortgage,  after  crediting  it  with  rents  received  by  said 
administrator;  that  Wm.  B.  Matkin  obtained  the  money 
from  McAnnelly  &  Brother  with  which  to  redeem  said 
lands,  and  his  wife  and  he  executed  to  them  a  mortgage 
on  the  entire  tract  of  500  acres,  to  secure  the  sum  so 
loaned  for  this  purpose,  for  which  they  gave  their  notes, 
payable  in  one,  two,  three,  and  four  years  from  date, 
bearing  interest  from  date — said  mortgage  having  been 
executed  on  the  10th  November,  1894;  that  said  Wm. 
B.  ilatkin  concealed  from  complainant,  that  he  was 
negotiating  to  borrow  said  money  for  the  purpose  of 
redeeming  said  lands;  that  after  the  transaction  by 
which  the  title  to  said  lands  was  placed  in  Elizabeth 
G.  ^Matkin  came  to  the  knowledge  of  complainant,  she 
offered  to  pay  off  and  discharge  the  part  of  the  mort- 
gage debt,  which  in  equity  rests  on  the  real  estate  con- 
veyed by  her  mother  to  her,  but  the  said  Elizabeth  and 
Wm.  B.  Matkin  refused  to  permit  her  to  pay  off  and 
discharge  the  same;  that  complainant's  husband,  as  her 
agent,  offered  to  J.  W.  McAnnelly  &  Brother,  to  secure 
by  proper  mortgage  on  the  part  of  the  land  conveyed 
to  her  by  her  mother,  the  part  of  the  mortgage  debt  that 
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is  charged  thereon,  but  said  McAnnelly  &  Brother  re- 
fused to  permit  any  division  of  said  debt  and  its  secur- 
ity; that  complainant  offered  also  to  pay  off  and  dis- 
cbarge the  entire  mortgage  and  afterwards  to  hold  the 
lands  so  conveyed  to  Wm.  Blount  Matkin  by  his  mother, 
liable  cyily  for  that  part  of  the  mortgage  debt  which  was 
charged  on  it  by  said  conveyance,  but  the  said  Wm.  B. 
Matkin  declined  to  allow  her  to  redeem  said  property 
or  any  part  of  it,  or  to  have  any  interest  in  his  redemp- 
tion of  it.  Complainant  alleges,  that  she  is  entitled  in 
equity  to  have  it  ascertained  what  part  of  the  said  mort- 
gage debt  to  McAnnelly  &  Brother  is  a  just  and  proper 
charge  upon  the  said  real  estate  conveyed  by  her  mother 
to  Wm.  B.  Matkin,  and  that  in  equity  each  parcel  there- 
of is  first  bound  by  said  mortgage  for  the  part  thereof 
which  is  a  first  charge  on  it,  and  that  said  McAnnelly 
&  Brother  should  be  required  in  foreclosing  said  mort- 
gage to  sell  said  real  estate  in  separate  parcels,  as  con- 
veyed by  their  mother  to  complainant  and  the  said  Wm. 
B.  Matkin;  that  complainant  should  be  permitted  to 
pay  off  and  discharge  that  part  of  said  debt  which  is  a 
charge  on  her  part  of  the  real  estate;  and  that  said  Mc- 
Annelly &  Brother  should  not  be  permitted  to  resort 
to  her  part  of  the  said  real  estate,  to  pay  the  remainder 
of  said  mortgage  debt,  unless  the  lands  so  conveyed  to 
said  Wm.  B.  Matkin  proves  insufficient  to  pay  said  bal- 
ance. 

Complainant  submits  her  rights  to  the  court  to  do 
equity  and  offers  to  pay  off  any  part  of  said  debt,  or  to 
secure  any  part  thereof,  and  to  do  whatever  may  be  re- 
quired by  the  court. 

The  prayer  of  the  bill,  after  asking  that  process  of 
subpoena  be  issued  to  the  several  defendants,  was  as 
follows:  "The  complainant  further  prays  that  the 
court  will  ascertain  by  its  decree  \^^at  part  of  the  said 
mortgage  debt  is  a  proper  charge  on  the  real  estate  con- 
veyed to  her  by  her  mother,  and  that  she  be  permitted 
to  pay  off  such  indebtedness,  or  to  provide  for  its  pay- 
ment when  it  becomes  due  and  as  it  becomes  due,  and 
that  the  defendants,  J.  H.  McAnnelly  &  Brother,  be  re- 
strained  and  enjoined  from  foreclosing  their  mortgage 
upon  that  part  of  the  real  estate  so  conveyed  to  her  by 
her  mother,  unless  they  have  first  enforced   the   same 
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'ipon  the  property  conveyed  to  Wm.  Blount  Matkin,  and 
that  complainant's  property  be  only  held  liable  for  a 
^^fieiency,  if  any. 

*'The  complainant  further  prays  that  the  defendant, 
^'n.  Blount  Matkin,  be  enjoined  from  cutting  the  tim- 
"^^  from  said  real  estate  conveyed  to  her  by  her  motlier, 
aad  from  committing  waste  thereon. 

**The.  complainant  further  prays  that  a  receiver  may 
r^  appointed  to  collect  the  rents,  incomes  and  profits 
th^^^  the  said  real  estate  so  conveyed  to  her,  and  that 
ih      ^^^^  rents,  incomes  and  profits  may  be  applied  to 


th      Payment  of  that  part  of  the  mortgage  debt  which 


^   oourt  in  equity  may  determine  is  a  proper  charge 
^  this  real  estate. 


fu^^^^he  complainant  further  prays  for  all  other  and 
hc^r^lier  relief  to  which  she  is  entitled  on  the  facts  as 
"^^^\n  stated." 

T^lie  defendants  separately  and  severally   moved    to 
flismiss  the  bill  for  the  want  of  equity;  and  also  sepa- 
rately and  severally  demurred  to  the  bill  upon  the  fol- 
lowing grounds:     "1.  Said  bill  shows    upon    its    face 
that  whatever  right  or  interest  the  complainant  ever 
had  in  or  to  the  land  mentioned  in  the  bill  was  subject 
and  subordinate  to  the  mortgage  of  Margaret  A.  Mat- 
kin to  Isham  J.  Fennell,  a  copy  whereof  is   made   ex- 
hibit B  to  the  bill,  and  the  bill  shows  that  said  mort- 
gage has  been  foreclosed,  and  does  not  show  that  the 
land  conveyed  thereby  has  been  redeemed    under    the 
statute  in  such  case  made  and  provided.     2.  Said  bill 
shows  that  the  land  mentioned    therein    is   held    and 
owned  by  the  defendant,  Elizabeth  G.  Matkin,    under 
and  through  the  foreclosure  of  the  mortgage  of  Marga- 
ret A.  Matkin  to  Isham  J.   Fennell,  mentioned  in  the 
bill,  and  the  averments  of  said  bill  do  not  show  that  the 
complainant  is  entitled  to  redeem  said  land  from  said 
foreclosure  sale.     3.  Said  bill  shows  upon  its  face  that 
the  title  to  the  land  mentioned  in  the  bill,  which  was 
acquired  by  the  defendant,  Elizabeth  G.  Matkin,     ♦    * 
*    is  paramount  and  superior  to   any   interest   or 
title  of  the  complainant  in  or  to  said  land  or  any  part 
thereof.    4.  Said  bill  shows  upon  its  face  that  Margaret 
^'  Matkin  and  all  persons  claiming  under  her  have  lost 
all  title  or  interest  in  or  to  the  land  described  in  the  bill 
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the  statutory  right  of  redemption — a  mere  personal 
privilege. — 3  Brick.  Dig.  729.  The  exercise  of  that 
right  by  any  one  is  dependent  upon  the  actual  tender 
of  the  amount  required  to  be  paid. — Beebe  v.  Buxton, 
99  Ala.  117;  Beatty  v.  Brown,  101  Ala.  695. 

HARALSON,  J. — It  is  manifest  from  the  statement 
of  the  facts  of  this  case,  tliat  the  bill  was  not  filed  for 
the  purpose  of  redeeming  under  the  statute,  nor  to  re- 
deem under  the  general  principles  of  equity,  by  dis- 
aflirming  the  foreclosure  of  the  mortgage,  because  the 
representatire  of  the  mortgagee  purchased  at  his  own 
sale.  Its  allegations  and  prayer  are  not  sufl&cient  on 
either  of  these  theories.  The  bill  is  filed  on  another 
and  different  theoiy.  Indeed,  it  recognizes  the  valid- 
ity of  the  foreclosure,  and  does  not  seek  to  set  it  aside. 

In  Lehman,  Diirr  &  Co.  v,  Moore,  93  Ala.  186,  the 
court  held,  in  construction  of  section  1879  of  the  Code 
of  1886,  in  reference  to  the  redemption  of  lands  sold 
under  execution,  or  by  virtue  of  any  decree  in  chancery, 
or  under  any  deed  of  trust  or  power  of  sale  in  a  mort- 
gage, that  the  right  to  redeem  lands  sold  under  a  mort- 
gage, was  not  conferred  on  the  assignee  of  the  equity  of 
redemption,  or  purchaser  from  the  mortgagor.  The 
legislature,  by  act  approved  February  27th,  1889,  (Acts 
1888-89,  p.  764;  Code  of  1896,  §3505),  amended  said  sec- 
tion, so  as  to  make  it  read,  as  to  those  entitled  to  re- 
deem lands,  that  "the  same  may  be  redeemed  by  the  deb- 
tor, his  vendee,  junior  mortgagee,  or  assignee  of  the 
equity  of  redemption,  from  the  purchaser  or  his  ven- 
dee,^' etc.  This  amendatory  act,  as  was  held  in  the  case 
above  cited,  did  not  apply  to  mortgages  executed  before 
the  day  of  its  approval,  although  the  sale  was  made  af- 
terwards. 

Mrs.  ifatkin's  mortgage,  under  which  the  lands  in 
question  were  sold,  was  executed  before  the  date  of  the 
approval  of  said  act;  and  it  has  been  urged  by  the  ap- 
pellees, that  the  complainant  and  her  brother,  Wm.  B. 
Matkin,  to  whom  Mrs.  JIatkin  conveyed  the  land  before 
the  foreclosure  sale  under  her  mortgage,  did  not  have 
the  right  of  redemption  under  the  statute.  But  this 
contention  is  untenable.  As  far  back  at  least  as  the 
Code  of  1852  (section  2125),  in  the  same  chapter  of  that 
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and  subsequent  Codes  makiixg  provisions  for  a  statutory 
right  of  redemption,  the  provision  appears,  that  "when 
land  has  been  conveyed  by  a  parent  to  a  child,  and  sold 
as  the  property  of  the  parent,  the  child  has  the  right  to 
redeem  within  the  time,  and  upon  the  terms  as  provided 
in  this  chapter."— Code  of  1886,  §1888;  Code  of  1896, 
g3515. 

It  is  undeniable,  then,  that  Wm.  B.  Matkin,  after  the 
foreclosure,  had  the  right  to  exercise  the  statutory  right 
of  redemption  of  said  lands  by  paying  the  entire  mort- 
gage debt,  and  redeeeming  the  whole  of  the  premises 
sold  under  the  mortgage. — 2  Jones  on  Mort.,  §1055;  3 
Pom.  Eq.  Jur.,  §1220;  Rapier  v.  Gulf  City  Paper  Co.,  64 
Ala.  330;  Butts  v.  Broughton,  72  Ala.  294;  Holden  v. 
Rison^  77  Ala.  515;  Ohmer  v.  Boijer,  89  Ala.  279. 

Mr.  Pomeroy,  laying  down  the  rule  in  respect  to  re- 
demption of  real  estate  sold  under  mortgage,  by  one 
having  a  subsequent  interest  in  the  premises,  says:  "In 
general,  when  any  person  having  a  subsequent  interest 
in  the  premises,  and  who  is,  therefore,  entitled  to  re- 
deem for  the  purpose  of  protecting  such  interest,  and 
who  is  not  the  principal  debtor  primarily  and  absolute- 
ly liable  for  the  mortgage  debt,  pays  off  the  mortgage, 
he  thereby  becomes  an  equitable  assignee  thereof,  and 
may  keep  alive  and  enforce  the  lein  so  far  as  may  be 
necessary  for  his  own  benefit;  he  is  subrogated  to  the 
rights  of  the  mortgagee  to  the  extent  necessary  for  his 
own  equitable  protection." — 3  Pomeroy  Eq.  Jur.,  §1212. 
This  right  extends  to  any  person  interested  in  the 
premises,  such  as  co-owners,  life  tenants,  reversioners, 
remaindermen  and  the  like,  and  the  only  right  of  such 
redemptioner  is  to  enforce  the  mortgage  upon  the  es- 
tates of  other  interested  parties  as  security  for  obtain- 
ing subsequent  contribution. — 3  Pom.  Eq.  Jur.,  §§1212, 
1213,  1220,  and  1221. 

Again,  the  same  author  says:  "Any  such  person 
who  redeems,  no  matter  how  small  a  portion  of  the 
premises,  he  may  own,  or  how  partial  may  be  his  inter- 
est, must  redeem  the  entire  mortgage,  by  paying  the 
whole  mortgage  debt.  The  doctrine  of  contribution 
among  all  those  who  are  interested  in  having  the  mort- 
gage redeemed,  in  order  to  refund  the  redemptor  the  ex- 
cess of  his  payment  over  and  above  his  own  proportion- 
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^te  share,  and  the  doctrine  of  equitable  assignment  in 
o^er  to  secure  such  contribution,  are  the  efficient 
^^ns  by  which  equity  completely  and  most  beautifully 
^"^i^ks  out  perfect  justice  and  equality  of  burden,  under 
taese  circumstances.  The  right  of  contribution  arises 
^^^y  after  a  redemption,  and  necessarily  depends  upon 
^^  equities  subsisting  between  all  those  persons  who 
^^e  an  interest  in  the  premises  subject  to  the  mort- 
^^Se,  and  who,  therefore,  have  a  common,  but  not  nec- 
j^i^ily  equal,  interest  in  being  relieved  from  the  bur- 
7^  of  the  mortgage.''— lb.  §1221;  2  Jones  on  Mort, 
%%V055,  1063;  Ohmer  v.  Boyer,  89  Ala.  273,  280. 

In  this  case,  then,  when  Wm.  B.  Matkin  redeemed 
the  lands,  he  held  the  mortgage  as  an  equitable  assignee, 
for  his  own  protection,  and  for  the  benefit  of  the  com- 
plainant, who,  if  she  asserted  any  rights  thereunder, 
was  bound  to  make  equitable  contribution  to  the  re- 
demptor.  This  she  proposed  to  do,  but  the  privilege 
was  denied  her.  He  could  have  forced  her  in  equity 
to  make  such  contribution,  or  stand  foreclosed  of  her 
equitable  rights  of  contribution. — ^3  Pom.  Eq.  Jur., 
§1222;  2  Jones  on  Mort.,  §1063.  If  he  refuses  to  allow 
her  to  contribute,  the  remedy  was  equally  open  to  her, 
to  be  allowed  to  redeem  her  lands  from  him  by  making 
equitable  contribution.  Her  bill  under  the  principles 
alwve  announced  was  well  filed,  and  the  demurrer  to  it 
should  have  been  overruled. 

It  is  not  disputed,  that  McAnnelly  &  Brother  are  en- 
titled to  their  mortgage  security  on  all  the  land  covered 
by  their  mortgage,  for  the  payment,  without  impair- 
ment of  the  same,  of  the  notes  therein  mentioned.  The 
money  loaned  to  them  by  Wm.  B.  Matkin  was  used  by 
him  to  redeem  the  lands  from  McDonald,  and  inured, 
in  the  redemption  from  McDonald,  to  the  benefit  of  com- 
plainant as  well  as  himself. 

The  court  should,  on  final  hearing,  if  the  facts  as 
averred  in  the  bill  are  proved,  ascertain  by  its  decree, 
in  accordance  with  the  prayer,  what  part  of  said  mort- 
gage debt  is  a  just  charge  on  complainant's  part  of  the 
land,  and  she  should  be  allowed  to  pay  the  same  to  Mc- 
Annelly &  Brother  on  their  mortgage  debt  that  has 
matured,  or  as  it  may  mature.  For  any  part  thereof 
that  remains  unpaid,  on  the  maturity  of  their  mort- 
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gage,  their  right  to  foreclose  the  same,  on  the  entire 
land,  should  remain  unimpaired,  but  they  should  first 
sell  the  Wm.  B.  Matkin  part  of  said  land,  and  if  any 
part  of  their  mortgage  debt  shall  thereafter  remain  un- 
paid, then,  the  lands  of  complainant  for  the  payment  of 
such  balance  should  be  sold.  When  complainant  has 
paid  her  part  of  such  mortgage  debt  to  whom  it  may  be 
due  and  owing, — the  whole  debt  having  been  dis- 
charged,— she  will  be  entitled  to  a  conveyance  from 
Wm.  B.  Matkin  and  wife  to  her  part  of  said  lands.  If, 
in  order  to  protect  her  interests,  she  should  pay  more 
than  her  equitable  share  of  said  debt,  in  discharge  of 
the  same,  the  court,  having  the  parties  and  the  subject 
matter  before  it,  may  enforce  equities  between  her  and 
said  Wm.  B.  Matkin  and  wife,  as  they  may  in  that  event 
appear. 
Reversed  and  remanded. 

COLEMAN,  J.,  dissenting. — After  the  foreclosure  of 
the  mortgage,  there  was  nothing  left,  except  the  statu- 
tory right  of  redemption  in  the  grantees  of  the  mort- 
gagor. The  complainant  and  her  brother  were  not  ten- 
ants in  common,  but  owned  in  severalty  separate  parts 
of  the  mortgaged  land.  If  the  purchaser  at  the  mort- 
gage sale  had  remained  the  owner,  complainant  had  no 
remedy  except  to  assert  the  statutory  right  of  redemp- 
tion. The  conveyance  of  the  purchaser  to  Wm.  Blount 
Matkin  did  not  impose  any  other  duty  or  obligation 
upon  him,  than  that  which  rested  upon  his  vendor. 
Complainant,  therefore,  could  assert  no  other  right 
against  him,  than  she  could  have  asserted  against  his 
vendor,  which  was  merely  the  statutory  right  of  re- 
demption. The  bill  does  not  seek  this  relief.  Its  whole 
frame  and  purpose  shows  this.  The  opinion  of  this 
court  admits  it.  She  was  entitled  to  no  other  relief, 
and  not  being  entitled  to  any  other,  there  was  no  error 
in  the  decree  of  the  chancery  court. 

Brickell,,  C.  J.,  concurs  in  this  opinion. 
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Pickeringr  et  al.  v.  Townsend  &  Brown. 

Bill  in  Equity  by  Judgment  Creditor  of  Corporation  to 
enforce  Individual  lAability  of  Stockholders^  and  for 
the  Appointment  of  a  Receiv&r. 

1.  Insolvent  corporation;  payment  of  subscription  for  stock; 
equity  of  hill  filed  by  judoment  creditor  of  corporation. — 
Where  a  subscription  for  stock  in  a  corporation  is  paid  for 
by  the  transfer  of  property  at  a  grossly  fictitious  valuation, 
upon  the  corporation  becoming  insolvent,  a  judgment  creditor 
thereof,  having  exhausted  legal  remedies,  can  maintain  a 
bill  in  eQuity  to  compel  the  stockholders  to  pay,  for  the 
satisfaction  of  corporate  debts,  the  difference  between  the  par 
value  of  the  stock  and  the  reasonable  value  of  the  property 
transferred  in  payment  of  their  subscription  to  said  stock. 

2.  Chancery  practice;  docket  memorandum  not  a  decree  and  will 

not  he  reviewed. — A  memorandum  entered  on  a  court  docket 
is  not  the  equivalent  of  a  decree,  and  will  not  support  an  as- 
signment of  errors;  and,  therefore,  the  rulings  of  a  chancel- 
lor will  not  be  reviewed  when  the  only  record  of  them  is  the 
docket  memorandum  made  by  the  chancellor,  which  is 
transcribed  in  the  record  on  appeal. 

3.  Some;  after  decree  pro  confesso  answer  cannot  he  filed  without 

setting  aside  decree. — ^Where  a  decree  pro  confesso  has  been 
rendered  against  a  defendant  in  a  chancery  court,  no  answer 
for  such  defendant  can  be  properly  filed,  without  first  having 
such  decree  pro  confesso  set  aside. 
<•    Corporations;    priority  of    claims    of    employes    over    lien    of 
mortgage  securing  honds;  what  necessary  to  establish  such 
priority. — ^Where  the  employes  of  a  corporation  seek  in  a 
court  of  equity  to  have  their  claims  for  services,  performed 
within  six  months  next  preceeding  the  appointment  of  a  re- 
ceiver, preferred  and  declared  superior  to  the  lien  of  a  mort- 
gage securing  the  bonds  issued  by  said  corporation,  and  it 
does  not  appear  from  any  testimony  offered  that  there  was 
a  diversion  of  the  gross  earnings  of  the  corporation  from  the 
employes    to    the    bondholders,    or    that   the    services    were 
rendered  in  the  betterment  and  permanent  improvement  of 
the  mortgaged  property,  enuring  to  the  benefit  of  the  bond- 
holders, or  that  the  labor  of  the  claimants  was  necessary  to 
Continue  the  business  of  the  corporation,  in  order  to  keep  it 
^  going  concern,  or  if  so.  that  such  continuance  was  to  the 
Advantage  of  the  bondholders,  or  that   any    income    out    of 
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which  wages  of  such  }abor  should  be  paid  had  been  realized 
by  the  receiver  in  the  administration  and  operation  of  the 
business  of  the  corporation,  the  evidence  is  not  sufficient  to 
establish  the  priority  of  the  claims  as  prayed  for. 

Appeal  from  the  City  Court  of  Montgomery,  in 
Equity. 

Heard  before  tha-  Hon.  Thomas  M.  Arrington. 

The  facts  of  the  case  pertaining  to  the  rulings  of  the 
chancery  court,  which  are  reviewed  on  the  present  ap- 
peal, and  which  are  necessary  to  an  understanding  of 
the  decision  of  this  court,  are  sufficiently  stated  in  the 
opinion. 

W.  S.  Thorington  and  J.  M.  Chilton,  for  appellant 
Pickering. — The  bill  is  without  equity.  It  first  alleges 
facts  which,  if  proved,  would  constitute  a  fraudulent 
over-valuation  of  the  property  conveyed  in  payment  of 
stock  by  the  original  subscribers,  and  seeks  to  hold  the 
subscribers  still  liable.  And  yet  prays  a  sale  of  the  very 
property  which  was  by  these  subscribers  conveyed  as 
in  full  payment  for  the  stock.  This,  we  submit,  can  not 
be  done.  If  there  has  been  a  fraudulent  over- valuation, 
the  corporate  creditor  may  repudiate  it,  and  treat  the 
liability  for  the  subscription  as  still  subsisting.  But 
if  the  conveyance  by  the  subscribers  was  accepted  in  full 
payment  of  the  subscriptions,  the  creditor  can  not  sub- 
ject the  property,  and  ignore  the  terms  upon  which  the 
subscriber  conveyed  and  the  corporation  accepted  the 
conveyance.  He  must  affirm  or  disaffirm  in  whole. 
He  can  not  treat  the  conveyance  as  made  in  fraud  of 
creditors,  and  yet  reap  the  fruits  of  it. — Cooper  v.  Ber- 
vet/  Xat.  Bank,  99  Ala.  119;  Sullivan  v.  McLatighlin,  99 
Ala.  60.  It  is  settled  that  before  a  resort  can  be  had  to 
unpaid  subscriptions,  all  remediete  at  law  must  be  ex- 
hausted. In  order  to  show  this,  a  return  of  "no  prop- 
erty found,"  is  not  necessary.  It  may  be  alleged  and 
proved  as  a  fact,  with  such  a  return.  On  the  other  hand, 
a  return  of  "no  property"  is  not  conclusive  of  the  fact, 
but  it  may  be  shown  that  in  fact  the  corporation  had 
property  liable  to  execution  at  law.  Here  the  bill  on  its 
face  shows  this  latter  fact.  The  property  of  the  corpor- 
ation could  have  been  sold  as  well  at  law  as  in  equity. 
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A  levy  and  sale  of  the  property,  subject  to  the  first  mort- 
gage, would  have  passed  the  equity  of  redemption. 

Farnham,  Crum  &  Weil^  for  S.  J.  Jones  and  others, 
as  claimants. — It  is  established  by  the  facts  proven  and 
admitted  by  counsel  that  the  judgments  of  Townsend 
and  Brown,  complainants,  was  by  default,  and  no  at- 
tempt or  effort  to  enforce  it,  by  this  or  any  other  pro- 
ceeding, was  made  until  after  March  following,  claim- 
ants being  all  the  while,  and  for  six  months  and  more 
prior  to  the  filing  of  the  bill,  engaged  in  the  active, 
actual  operation  of  the  road,  and  bettering  and  improv- 
ing, or  at  least,  maintaining  the  very  property  out  of 
which  complainants  insist  they  must  be  first  paid. 
Farmers  L.  &  T.  Co.  v.  Chreen  Bay  die.  R.  Co.,  46  Amer. 
&  Eng.  R.  B.  Cases,  296;  Union  Trust  Co.  v.  Souther, 
107  U.  S.  591;  Thomas  v.  Western  Car  Co.,  149  U.  S.  95; 
Miltenberger  v.  Logans  port  R.  R.  Co.,  106  U.  S.  286. 
The  electric  street  railway  is  governed  by  the  same 
principles  as  other  railroads. — Cen.  dc.  R.  R.  Co.  v. 
Twenty-third  St.  R.  R.  Co.,  54  Howard  Prac.  168;  Price 
V.  mate,  74  Ga.  378. 

Tompkins  &  Troy  and  Edward  A.  Graham,  for  ap- 
pellees.— 1.  The  action  of  the  court  below  in  imposing 
terms  as  a  condition  to  amending  Pickering's  answer  by 
incorporating  a  demurrer  in  it,  cannot  be  reviewed  here. 
The  ease  was  at  issue  as  to  all  the  parties  when  the  ap- 
plication was  made,  and  the  statute  expressly  confers 
upon  tlie  chancellor  authority  to  say  upon  what  terms 
an  amendment  shall  be  allowed,  limiting  him  only  in 
providing  that  they  shall  not  exceed  the  payment  of  all 
the  costs.  Here  he  imposes  the  payment  of  half. — Code 
of  1896,  §706. 

It  does  not  appear  from  the  record  that  any  paper  set- 
ting out  the  ground  of  demurrer  was  presented  to  the 
court,  and,  therefore,  this  court  cannot  even  say  there 
was  any  ground  of  demurrer  but  what  was  frivolous, 
and,  if  so,  the  court  below  might  have  refused  to  allow 
it  to  be  filed  altogether. — Ruse  v.  Bromberg,  88  Ala.  619. 

Not  having  shown  what  grounds  he  proposed  to  in- 
corporate into  his  demurrer,  this  court  will  hardly 
make  a  critical  examination  into  the  record   to   see   if 
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there  is  a  defect  in  the  bill  wliich  might  have  made  it 
demurrable. 

2.  The  bill  certainly  had  equity  as  to  all  the  defend- 
ants. Appellees  could  not  have  reached,  under  the  law 
as  it  then  stood,  what  the  subscribers  to  the  capital 
stock  of  the  corporation  owed  on  their  subscriptions,  by 
reason  of  their  having  been  paid  for  by  a  conveyance  of 
property  at  a  fictitious  valuation,  by  proceedings  at  law. 
The  only  remedy  was  in  equity. — Nicrosi  v.  Irvine,  102 
Ala.  648.  And  it  is  well  settled  that  the  difference  be- 
tween the  real  value  of  the  property  so  conveyed  and 
the  par  value  of  the  stock  may  be  reached  by  a  bill  in 
equity.— Ehjton  Land  Co.  v.  Bir.  W.  d  E.  Co.,  92  Ala. 
107;  Roman  r.  Dimmick,  115  Ala.  233. 

These  cases  settle  the  law  conclusively  adversely  to 
the  contention  of  counsel  for  Pickering,  that  the  cred- 
itor cannot  treat  the  property  conveyed  in  payment  as 
the  property  of  the  corporation,  and  at  the  same  time 
seek  to  make  those  conveying  it  liable  for  their  sub- 
scriptions. This  is  not  a  case  where  one  is  claiming  un- 
der and  against  a  conveyance.  Here  the  creditor  says 
the  interest  which  the  subscriber  conveyed  was  of  very 
little,  if  any,  value,  because  the  amount  due  upon  the 
purchase  money  of  the  land  which  the  corporation  as- 
sumed was  very  nearly,  if  not  quite,  its  full  value,  and 
that  the  subscriber  should  be  held  liable  for  the  diflfer- 
ence  between  the  value  of  his  interest  in  that  property 
and  the  par  value  of  the  stock.  The  corporation  cannot 
rid  itself  of  the  liability  to  pay  that  purchase  money, 
and  is  entitled  to  the  property,  but  the  subscribers  can 
be  made  to  pay  what  he  owes  upon  his  subscription 
after  crediting  him  with  whatever  was  the  reasonable 
value  of  what  he  conveyed — his  interest. — Parsons  v. 
Joseph,  92  Ala.  403;  Davis  v.  M.  F.  &  C.  Co.,  101  Ala. 
648. 

3.  The  corporation  had  appeared  and  filed  a  demurrer 
with  other  defendants,  and  then  it  and  the  other  de- 
fendants had  appeared  in  open  court  and  had  with- 
drawn their  demurrers,  and  it  had  given  notice  in  open 
court  that  it  did  not  intend  to  answer.  Process  had 
been  served  upon  it  more  than  thirty  days  before  that 
time,  and  as  it  had  only  answered  by  filing  a  demurrer, 
when  that  was  withdrawn  complainants  were  entitled 

Vol.  118. 


Digitized  by  VjOOQIC 


l«»7.3  OB^  ALABAMA.  355 

[Pickering  et  al,  y.  Townsend  &  Brown.l 

to  a  decree  pro  confesso  against  it,  even  if  it  had  not  de- 
clared in  oi)en  court  that  it  did  not  intend  to  answer. 
Pickering  came  in  after  this  decree  was  entered  and  un- 
dertook to  file  an  answer  for  the  corporation  and  him- 
self jointly,  and  on  motion  this  was  stricken  from  the 
file  as  an  answer  for  the  corporation.  This  action  of  the 
court  was  clearly  right,  for  two  reasons.  First,  the  cor- 
poration had  no  right  to  file  an  answer  until  the  decree 
pro  confesso  was  set  aside;  second,  Pickering  had  no 
right  to  file  an  answer  for  the  corporation.  A  corpora- 
tion transacts  business  and  defends  suits  by  and 
through  its  board  of  directors,  and  no  stockholder,  even 
though  he  be  vice-president,  can  appear  for  it  unless  he 
shows  special  authority,  and  especially  is  this  the  case 
with  corporations  organized  under  the  general  incor- 
poration laws  of  this  State.— Code  of  1886,  §1610;  4 
Thompson  on  Corporations,  §§4875-77;  1  Morawetz  on 
Corporations,  §§503,  510,  511. 

4.  The  court  properly  ruled  in  holding  that  Jones  and 
the  others,  who  claimed  for  services  performed,  did  not 
have  a  lien  superior  to  that  of  the  bondholders. — ^20 
Amer.  &  Eng.  Encyc.  of  Law,  434. 

BRICKELL,  C,  J.— The  original  bill  was  filed  by  the 
appellees,  judgment  creditors  of  the  Cloverdale  Land  & 
Development  Company,  a  corporation,  on  behalf  of 
themselves  and  all  other  creditors  of  the  corporation; 
and  the  defendants  are  the  corporation,  the  stockhold- 
ers thereof,  and  the  holders  of  the  first  mortgage  bonds 
issued  by  the  corporation.  The  allegations  of  the  bill, 
so  far  as  the  assignments  of  error  insisted  upon  in  the 
Jirgument  of  counsel  for  the  appellants  render  it  nec- 
essary to  consider  them,  are,  that  the  corporation  was 
organized  in  1892,  purporting  to  have  a  capital  stock 
of  1350,000,  divided  into  3,500  shares  of  the  par  value 
of  |100  each,  which  were  subscribed  for  by  certain  of  the 
defendants,  payable  in  money,  with  the  privilege  of  dis- 
charging the  same  by  a  conveyance  to  the  corporation 
of  seven  miles  of  fully  equipped  electric  street  railway 
and  232  acres  of  land,  together  with  all  the  rights,  priv- 
ileges and  franchises  which  had  been  granted  to  the  sub- 
scribers by  the  city  of  Montgomery.  At  the  time  of  sub- 
scription, the  subscribers  did  not  own  said  land,  and 
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the  electric  street  railway  had  not  been  built.  All  the 
property  agreed  to  be  conveyed  to  the  corporation 
which  was  owned  by  any  of  the  subscribers,  was  the 
franchise,  granted  by  the  city  of  Montgomery,  to  build 
a  street  railway  over  certain  streets  of  said  city,  and 
an  undivided  one-fifth  interest  in  said  land,  which  was 
owned  by  one  of  the  subscribers,  and  an  option  on  the 
rest  of  the  land  giv^n  by  the  owners  thereof,  the  value  of 
all  which  property,  it  is  alleged,  did  not  exceed  f  10,000. 
It  was  not  contemplated  at  the  time  of  the  issue  of  the 
stock  to  the  subscribers,  that  they  were  to  purchase  and 
pay  for  the  land  and  build  the  street  railway  and  turn 
the  same  over  to  the  corporation  in  payment  of  the 
stock;  but,  on  the  contrary,  that  the  land  was  to  be 
paid  for,  and  the  railway  built  by  the  corporation;  and 
after  tlie  organization  of  the  corporation,  it  did  build 
the  railway,  under  a  contract  with  complainants,  in- 
curring an  indebtedness  therefor  of  $137,000,  and  as- 
sumed the  payment  of  the  entire  purchase  money  of 
said  land,  $85,000,  its  full  value,  and  gave  its  said  notes 
for  said  indebtedness,  secured  by  the  first  mortgage 
bonds  of  the  corporation.  The  entire  consideration  re- 
ceived by  the  corporation  for  the  $350,000  of  stock  was, 
therefore,  as  shown  by  the  allegations  of  the  bill,  the 
franchise  granted  by  the  city  of  ilontgomery,  and  the 
option  on  232  acres  of  land,  the  value  of  which  consid- 
eration was  $10,000.  It  is  further  averred  that  the 
property  of  the  corporation  embraced  in  the  deed  of 
trust  which  it  had  executed  to  secure  an  issue  of  $350,- 
000  of  bonds,  constituted  all  its  assets,  except  the 
claims  against  the  stockholders  for  the  unpaid  subscrip- 
tions to  the  capital  stock,  and  that  the  property  is 
wholly  insuflftcient  in  value  to  pay  the  amount  of  com- 
plainants' judgment  for  $138,500  and  the  amount  due 
on  the  purchase  money  of  said  land;  that  the  corpora- 
tion was  insolvent  and  had  no  assets  which  could  be 
reached  by  proceedings  at  law;  and  that  execution 
issued  on  complainants'  judgment  had  been  returned 
^*no  property."  The  prayer  of  the  bill  is,  that  a  receiver 
of  all  the  assets  of  the  corporation  be  appointed  with 
authority  to  take  possession  of  and  operate  the  street 
railway,  and  to  collect  all  the  assets  of  the  company,  in- 
cluding all   the   unpaid   subscriptions   to   the  capital 
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Stock ;  that  the  property  of  the  corporation  be  sold,  and 
the  amount  realized  from  the  sale  and  collections  be  dis- 
tributed among  the  creditors  according  to  their  respec- 
tive priorities,  and  for  general  relief.  There  are  many 
other  averments  of  tbe  bill,  but  the  questions  presented 
for  decision  render  a  statement  thereof  unnecessary.  A 
receiver  was  appointed  with  the  power  prayed  for,  and 
on  June  2,  1893,  a  final  decree  was  rendered  in  favor  of 
complainants  by  which  it  was  ordered  that  all  the 
property  of  the  Cloverdale  L.  &  D.  Co.  should 
be  sold  subject  to  the  lien  of  the  bondholders  and  cer- 
tain others  named  therein,  and  that  reference  be  held 
to  ascertain  what,  if  anything,  was  due  by  the  subscrib- 
ers to  the  capital  stock  on  account  of  unpaid  subscrip- 
tions, and  by  other  holders  of  stock  who  had  acquired 
the  same  with  knowledge  that  it  had  not  been  fully  paid 
for.  The  register  found  and  reported  that  the  appellant 
Pickering  acquired  by  original  subscription  1617  shares 
of  the  capital  stock  for  which  he  had  paid  nothing ;  and 
that  he  afterwards  acquired  by  transfer  from  other  par- 
ties 1618  shares,  and  that  subsequently  he  had  trans- 
ferred 3227  shares  of  this  stock  to  various  persons,  who 
had  received  it  with  knowledge  of  facts  which  put  them 
on  notice  that  it  had  not  been  paid  for.  The  report  fur- 
ther found  that  S.  J.  Jones  and  other  creditors  of  the 
corporation,  who  had  filed  their  claims  in  accordance 
with  the  former  orders  of  the  court,  had  bona  fide  claims 
against  said  company  which  were  liens  on  all  its  prop- 
erty, but  that  such  liens  were  subordinate  and  inferior 
to  the  lien  of  the  bondholders.  Exceptions  to  the  re- 
port were  filed  by  Pickering,  Jone^i,  and  other  claim- 
ants, but  the  same  were  overruled  and  the  report  was 
confirmed.  No  decree,  however,  was  rendered  against 
Pickering  ascertaining,  or  requiring  him  to  pay  the 
amount  due  on  his  stock,  and  on  May  9,  1894,  the  court 
niade  an  order  reciting  tliJit  all  litigated  questions  had 
been  disposed  of,  and  dropping  the  cause  from  the 
docket. 

Errors  are  assigned  only  by  Pickering  and  Dean, 
stockholders,  and  Jones  and  other  claimants.  The  as- 
Bignments  are  numerous,  but  under  the  well  estab- 
lished rules  of  this  court,  we  will  consider  only  those 
which  are  discussed  by  counsel  in  their  briefs,  treating 
all  others  as  having  been  abandoned. 
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The  equity  of  the  bill — that  it  presents  a  case  essen- 
tially and  peculiarly  of  equitable  cognizance — cannot 
be  doubted.  When  a  corporation  becomes  insolvent, 
that  a  judgment  creditor  having  exhausted  legal  reme- 
dies, may  resort  to  a  court  of  equity,  to  compel  stock- 
holders to  pay  their  subscriptions  for  stock  in  satisfac- 
tion of  corporate  debts,  is  a  well  established  doctrine. 
3  Thompson,  Corporations,  §§3428-29;  Allen  v.  Mont- 
gomery R.  R.  Co,y  11  Ala.  437;  Ogilvie  v.  Knox  Ins.  Co., 
22  How.  380.  In  the  case  first  cited,  it  was  said  by 
GoLDTHWAiTE^  J.:  "The  subscription  is  a  debt  which 
the  corporation  may  call  for,  and  if  debts  are  contracted 
beyond  the  assets  in  hand,  it  would  be  most  inequitable 
to  neglect  or  refuse  to  make  the  call  so  far  as  to  dis- 
charge the  debt.  It  is  on  this  obvious  principle  that  a 
court  of  equity  assumes  jurisdiction  and  compels  the 
corporation  and  stockholders  to  do  that  which  justice 
requires — ^that  is,  to  discharge  the  debt  to  the  extent 
that  the  capital  stock  remains  in  the  hands  of  the  stock- 
holder." The  reasons  supporting  the  exclusive  jurisdic- 
tion of  a  court  of  equity,  so  far  as  now  pertinent,  are 
the  prevention  of  a  multiplicity  of  suits;  the  doing  of 
that  w^hich  courts  of  equity  alone  can  do — the  enforce- 
ment of  equal  distribution  between  the  corporate  cred- 
itors, and  of  contribution  among  shareholders,  and 
thus,  while  satisfying  creditors,  equalizing  the  burdens 
of  the  contribution. — 3  Thompson,  Corporations,  §3432; 
Smith  V.  Huckabee,  53  Ala.  191. 

The  present  case  is  distinguishable  from  the  cases  re- 
ferred to,  in  which  there  was  a  debt  due  the  corporation, 
and  which  the  corporation  was  capable  of  enforcing  by 
legal  remedies.  Here,  the  stock  may  have  been  paid  for, 
as  the  parties  agreed,  and  such  payment  may  be  good 
as  against  the  corporation. — Nicrosi  v,  Irvine,  102  Ala, 
(148.  But  that  a  court  of  equity  will  intervene  on  the 
insolvency  of  a  corporation,  at  the  instance  of  corporate 
creditors,  and  compel  stockholders  paying  their  sub- 
scriptions for  stock  by  the  transfer  of  property  at  a 
grossly  fictitious  value,  to  pay  for  the  satisfaction  of 
corporate  debts,  the  difference  between  the  par  value  of 
the  stock  and  the  reasonable  value  of  the  property,  plac- 
ing the  stockholder  in  the  same  relation  in  which  he 
would  have  stood  if  his  subscription  had  been  unpaid  to 
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the  corporation,  was  declared  in  Elyton  Land  Co.  v. 
Birmingham  Warehouse  d  E.  Company,  92  Ala.  407;  and 
recognized  in  Nicrosi  v.  Irvine,  supra.  And  in  the  more 
recent  case  of  Roman  v.  Dimmick,  115  Ala.  233,  the  doc- 
trine was  deliberately  and  emphatically  reaffirmed. 

It  is  allied  that  the  corporation  is  insolvent  and  has 
no  assets  which  can  be  reached  by  any  proceedings  at 
law,  and  while  it  appears  by  other  allegations  that  it 
possesses  assets  of  large  value,  yet  it  also  appears  that 
these  are  subject  to  the  lien  of  the  deed  of  trust  exe- 
cuted to  secure  an  issue  of  |350,000  of  bonds,  which 
amount  greatly  exceeds  the  value  of  the  assets.  Al- 
though the  equity  of  redemption  of  the  corporation  in 
much  of  the  property  is  subject  to  levy  and  sale  under 
execution,  yet  a  levy  and  salfe,  it  is  plain,  would  be  bar- 
ren and  unproductive,  yielding  nothing  for  the  satisfac- 
tion of  the  judgment,  and  is  in  no  proper  sense  an  ade- 
quate remedy  the  complainants  should  be  required  to 
pursue.  Nor  did  any  remedy  by  garnishment  exist, 
since  the  corporation  itself,  having  accepted  the  prop- 
erty at  its  fictitious  valuation  in  full  payment  of  the 
stock,  could  not  maintain  action  against  the  bondhold- 
ers to  recover  in  debt  or  indebitatus  assumpsit,  as  un- 
paid balance  on  the  stock,  the  difference  between  the 
par  value  of  the  stock  and  the  real  value  of  the  prop- 
erty, and  this  fact,  prior  to  the  act  of  February  18, 
1895,  (Acts,  1894-95,  p.  881),  would  prevent  any  recov- 
ers by  process  of  garnishment. — Nicrosi  v.  Irvine,  102 
Ala.  648. 

Service  of  process  was  had  on  the  Cloverdale  L.  &  D. 
Company  on  February  20, 1893,  and  on  March  21st  said 
corporation  filed  a  demurrer  to  the  bill,  but  on  March 
25th,  by  leave  of  court,  the  demurrer  was  withdrawn, 
and  counsel  for  this  defendant  announced  in  open 
court  that  it  did  not  desire  to  further  plead  or  demur  to 
the  bill.  More  than  thirty  days  from  the  date  of  the 
service  having  expired,  a  decree  pro  confesso  was  there- 
upon rendered  against  the  company.  Subsequently,  on 
April  21,  1893,  Pickering,  for  himself  and  the  cfover- 
dale  L.  &  D.  Company,  filed  an  answer  to  the  bill,  and 
on  May  23d,  by  leave  of  court,  an  amended  answer, 
which  was  asked  to  be  taken  as  a  cross-bill,  was  filed, 
but  no  service  was  ever  had  on  the  cross-bill.    The  com- 


Digitized  by  VjOOQIC 


360  SUPKEME  COURT  tNov.  Term. 

[Pickering  et  ah  v.  Townsend  &  Brown.] 

plainants  moved  to  strike  the  answer  from  the  file,  in 
so  far  as  it  purported  to  be  the  answer  of  the  Cloverdale 
L.  &  D.  Co.,  which  motion  was  granted,  as  is  recited  in 
the  final  decree  of  June  2,  1893.  On  May  24th,  Picker- 
ing moved  to  amend  his  answer  by  incorporating  there- 
in a  demurrer,  the  grounds  of  which  were  set  out,  and 
the  motion  was  granted  on  condition  that  "he  pay  one 
half  of  the  costs  that  had  accrued,  amounting  to  f  125, 
and  Pickering  having  failed  to  pay  the  same,  the  mo- 
tion was,  on  the  same  day,  disallowed.  On  May  26th, 
an  order  of  publication  of  testimony  was  made,  and  on 
the  same  day,  but  whether  before  or  after  the  order  of 
publication  does  not  appear,  the  Cloverdale  L.  &  D.  Co., 
through  Pickering,  filed  a  petition  praying  that  the  de- 
cree pro  confesso  against  the  corporation  be  set  aside, 
and  it  be  allowed  to  defend;  the  petition  averring  that 
at  a  meeting  of  the  stockholders  of  the  corporation  it 
had  been  resolved  by  a  majority  of  the  stock  that  the 
suit  be  defended.  There  does  not  appear  in  the  record 
any  judgment  entries  showing  the  rulings  of  the  court 
on  these  various  motions,  except  with  respect  to  the 
motion  to  strike  from  the  file  the  answer  filed  by  Pick- 
ering, purporting  to  be  the  answer  of  the  Cloverdale  L. 
&  D.  Co.,  the  action  of  the  court  appearing  only  from 
the  docket  memorandum  of  the  chancellor,  which  is 
transcribed  into  the  record  under  the  head  of  "Orders 
of  Court."  We  do  not  perceive  any  error  in  these  rul- 
ings, but  the  record  does  not  present  the  rulings  in  such 
manner  as  to  authorize  a  review  of  them. — Park  v. 
Lide^  90  Ala.  246 ;  Baker  v.  Sivift,  87  Ala.  530.  A  decree 
pro  confesso  having  been  rendered  against  the  Clover- 
dale L.  &  D.  Co.,  the  answer  of  said  defendant,  filed  by 
Pickering,  without  first  having  had  the  decree  pro  con- 
fesso set  aside,  was  properly  stricken  from  the  file  on 
motion,  even  if  facts  had  been  alleged  and  proven  suffl- . 
ciently  to  authorize  a  stockholder  to  defend  for,  or  in 
the  name  of,  the  corporation.  The  undisputed  evidence 
clearly  supported  the  finding  of  the  register  that  Pick- 
ering had  not  paid  anything  for  the  stock  subscribed 
for  by  and  issued  to  him,  but  as  no  decree  was  rendered 
against  him  for  any  unpaid  balance  due  on  his  stock, 
we  need  not  discuss  the  evidence  in  detail.  The  assign- 
ments or  error  in  behalf  of  this  appellant,  which  are  dis- 
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cussed  by  counsel  in  their  brief,  are  not  well  taken. 

The  assignments  of  error  of  S.  J,  Jones  and  other 
daimants  present  the  single  question,  whether  their 
claims  are  preferential  debts  constituting  liens  on  the 
property  of  the  Cloverdale  L.  &  D.  Co.  superior  to  that 
of  the  bondholders.  The  insistence  of  counsel  is,  that 
these  claims  are  for  services  rendered  by  claimants  as 
mechanics,  motormen  and  conductors  in  the  operation 
of  the  electric  cars  on  the  street  railway  of  said  com- 
pany, within  six  months  next  preceding  the  appoint- 
ment of  the  receiver,  and  that  these  facts  alone  entitle 
them  to  priority  over  the  bondholders  under  the  de- 
cision in  Drcnnen  v.  Mercantile  Trust  &  Deposit  Co,, 
115  Ala.  592.  We  have  carefully  examined  all  the  evi- 
dence in  the  record  relating  to  these  claims,  but  have 
failed  to  find  any  evidence  tending  to  show  the  charac- 
ter of  the  services  rendered,  or  the  period  during  which 
they  were  rendered,  except  in  the  case  of  three  or  four 
of  the  claimants,  whose  testimony  shows  only  that  they 
were  employed  and  served  as  mechanics,  motormen  or 
conductors  during  the  six  months  next  preceding  the 
appointment  of  the  receiver.  It  appears  in  the  record 
of  the  proceedings  on  the  reference  that  ^*by  consent  the 
pleadings  in  this  cause  and  all  affidavits  made  herein 
are  now  placed  in  evidence."  If  by  this  it  was  meant 
that  the  affidavits  by  which  the  various  claims  were  ver- 
ified were  offered  in  evidence,  these  were  admissible, 
and  can  be  considered,  only  for  the  purpose  of  showing 
a  complialice  with  the  order  of  court,  which  required 
all  claims  to  be  verified  by  affidavit.  They  are  mere  ex 
parte,  extra-judicial  affidavits,  not  admissible  for  the 
purpose  of  proving  the  truth  of  the  facts  stated  therein. 
If  the  character  of  this  proceeding,  which  is  not  in  any 
sense  a  suit  by  the  bondholders  claiming  relief  based 
upon  their  bonds,  and  which  does  not  in  any  way  afifect 
the  interest  of  the  bondholders,  presents  a  case  for  the 
application  of  the  doctrine  of  preferential  debts,  the 
testimony  of  none  of  the  claimants  authorizes  the  ap- 
plication of  the  doctrine.  It  does  not  appear  from  any 
testimony  offered  in  their  behalf,  or  from  any  of  the  tes- 
timony referred  to  in  support  of  their  exceptions  to  the 
register's  report,  to  which  alone  the  chancellor  is  re- 
quired  to   look   in   passing   upon  the  exceptions,  that 
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there  has  been  any  diversion  of  the  gross  earnings  from 
the  employes,  directly  or  indirectly,  to  the  bondholders; 
nor  that  the  claims  are  for  services  rendered  in  such 
betterment  and  permanent  improvement  of  the  mort- 
gaged property,  enuring  to  the  benefit  of  the  bondhold- 
ers in  the  enhancement  of  the  value  of  their  security, 
as  is  within  the  meaning  of  the  rule  governing  the  ap- 
plication of  the  doctrine;  nor  that  the  labor  of  claim- 
ants was  necessary  to  continue  the  business  of  the  cor- 
poration, or  if  so,  that  such  continuance  was  to  the  ad- 
vantage of  the  bondholders,  or  necessary  in  the  conser- 
vation of  their  interests,  nor  that  any  income  out  of 
which,  or  because  of  the  receipt  of  which,  the  wages  for 
this  labor  should  be  paid,  had  been  realized  by  the  re- 
ceiver from  his  administration  and  operation  of  the 
business  of  the  corporation.  The  most  that  is  shown  is 
the  bare  fact  that  a  few  of  the  claimants  rendered  ser- 
vices as  mechanics,  motormen,  or  conductors  within  a 
certain  period.  The  equity  of  an  employe  to  have  his 
claim  preferred  and  declared  superior  to  that  of  the 
bondholders  does  not  arise  out  of  these  facts,  but  out  of 
some  of  the  facts  or  circumstances  stated  above,  as  to 
which  there  is  a  total  want  of  evidence. — Drennen  v. 
Mercantile  Trust  d  Deposit  Co,,  115  Ala.  592.  The 
court  below  did  not  err  in  overruling  the  exception  of 
these  appellants  to  the  register's  report  and  in  confirm- 
ing the  report.  The  decree  pro  confesso  against  appel- 
lant Dean  was  properly  rendered,  and  the  errors  as- 
signed in  his  behalf  are  not  well  taken. 
Let  the  decree  of  the  city  court  be  affirmed. 


Nashville,  Chattanoogra  &  St.  Louis 
m-m  Railway  v.  City  of  Attalla. 

Bill  in  Equity  hy  a  Railroad  to  enjoin  the  Prosecution 
of  its  Agent  for  the  Violation  of  a  City  Ordinance. 

1.  Charter  of  municipality;  construction  of  ordinance;  can  not  ea> 
ceed  power  granted  hy  charter. — Where  an  act  incorporat- 
ing a  municipality  confers  the  power  upon  the  municipal 
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authorities  to  punish  the  violation  of  its  ordinances  by  fine 
and  by  "imprisonment  or  hard  labor  for  the  city/'  an  ordi- 
nance of  such  municipality,  which  provides  that  upon  the 
violation  of  a  certain  ordinance,  the  offender  may  be  fined  or 
may  be  "imprisoned  and  sentenced  to  hard  labor"  for  the 
city  is  in  excess  of  the  power  granted  by  the  charter  to  affix 
penalties  for  the  violation  of  city  ordinances;  and  so  much  of 
the  penalty  fixed  by  the  ordinance  as  is  in  excess  of  the  power 
granted  by  the  charter,  can  not  be  imposed  or  enforced 
^.  CoiMtruction  of  municipal  ordinance;  engaging  in  husine89 
without  taking  out  license  a  continuous  act^  and  not  violated 
each  day  business  is  carried  on. — ^The  engaging  in  or  carry- 
ing on  business  implies  a  continuous  occupation;  and, 
therefore,  a  city  ordinance  which  makes  it  unlawful  for  a 
person,  firm  or  corporation  "to  engage  in  or  carry  on  any 
business."  for  which  a  license  is  reQuired.  without  having 
first  paid  for  and  taken  out  a  license,  does  not  authorize  the 
prosecution  and  punishment  of  a  person  violating  such 
ordinance  each  day  he  carries  on  the  business,  until  the 
license  is  taken  out.  as  for  a  separate  and  distinct  offense. 
license  tax  on  occupation;  power  of  municipal  corporation  to 
impose. — The  General  Assembly,  not  being  constrained  by 
any  constitutional  provision,  may  delegate  to  municipal  cor- 
porations the  power  to  impose  a  license  tax  upon  businesses 
and  professions, 
^ame;  agent  of  corporation  engaging  in  business  without 
license  can  he  prosecuted. — The  agent  of  a  corporation  carry- 
ing on  the  business  of  the  corporation  without  a  license 
therefor  being  taken  out,  as  required  by  an  ordinance  of  the 
city  where  the  business  is  engaged  in,  may  be  prosecuted 
and  convicted  for  the  violation  of  such  ordinance. 
«0,7ne;  determination  of  reasonableness  of  license. — The  reason- 
ableness or  unreasonableness  of  a  license  tax  imposed 
by  ordinance  of  a  city,  for  engaging  in  or  carrying  on  a  busi- 
ness, cannot  be  determined  by  the  extent  of  the  business  of 
a  single  individual,  since  there  may  be  competition  or  negli- 
gence, or  other  considerations  affecting  the  extent  of  such 
business. 
^'  Same:  equity  of  bill  to  enjoin  prosecution  for  violation  of 
ordinance  prescribing  license  tax. — Where  a  municipality 
has  authority  to  impose  a  license  tax  upon  persons  engaging 
in  or  carrying  on  a  business,  and  such  tax  is  imposed  by  ordi- 
nance duly  ordained,  and  the  ordinance  is  reasonable  and 
valid,  a  person  or  corporation  who  refuses  to  pay  such 
license  tax  can  not,  without  paying  or  offering  to  pay  such 
tax,  seek  the  aid  of  a  court  of  equity,  for  the  protection  of 
its  franchises,  or  to  prevent  interference  with  its  exercise. 
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by  seeking  to  enjoin  the  prosecution  of  its  agent  for  the  vio- 
lation of  such  ordinance. 

Appeal  from  the  Chancery  Court  of  Etowah. 

Heard  before  the  Hon.  J.  K.  Dowdell. 

The  bill  in  this  case  was  filed  by  the  appellant 
against  the  appellee.  The  facts  of  the  case  are  suffi- 
ciently stated  in  the  opinion.  The  defendant  moved  to 
dissolved,  and  the  bill  dismissed  for  the  want  of  equity, 
bill  for  the  want  of  equity. 

On  the  submission  of  the  cause  on  this  motion,  the 
court  granted  the  motion,  and  ordered  the  injunction 
dissolved  and  the  bill  dismissed  for  the  want  of  equity. 
From  this  decree  the  complainant  appeals,  and  assigns 
the  rendition  thereof  as  error. 

Oscar  R.  Hundley,  for  appellant. — 1.  The  arrest 
and  fining  of  the  agent  Harper  were  illegal  and  void. 
Hence,  an  unlawful  interference  with  appellant's  rights 
as  a  common  carrier.  Granting,  for  the  sake  of  argu- 
ment, that  the  city  of  Attalla,  under  its  charter,  had  the 
right  to  enact  the  ordinance  for  the  purposes  claimed, 
to-wit,  to  require  "railroad  companies''  to  pay  a  license 
tax,  there  can,  in  our  humble  judgment,  be  no  possible 
doubt  about  the  proposition,  that  under  the  ordinances 
adopted,  the  city  of  Attalla  had  no  right  whatever  to 
arrest  and  fine  the  agent  of  the  railroad  company,  in  a 
criminal  prosecution  for  what  the  corporation  had 
failed  to  do.  The  city  could  not  collect  its  tax  from 
the  corporation  in  that  way.  Its  proper  remedy  was  by 
an  action  at  law  against  the  corporation. — City  of  An- 
niston  v.  Southern  Railway ,  112  Ala.  557;  Carter  v. 
State,  U  Ala.  29;  Espy  v.  State,  47  Ala.  533;  Perkins  v. 
State,  50  Ala.  154. 

2.  If  the  arrest  of  the  agent  Harper  was  illegal  and 
unwarranted,  then  the  proper  remedy  was  by  injunction 
to  prevent  the  continuance  of  this  wrong,  whereby 
there  was  an  unlawful  invasion  or  disturbance  of  the 
franchise  of  the  appellant. — Pate  v.  Hinson,  104  Ala. 
599.  The  right  to  maintain  a  bill  in  equity  to  restrain 
a  municipal  corporation  from  enforcing  an  ordinance, 
under  the  facts  as  averred  in  this  case  is  clear,  either  if 
the  ordinance  is  void,  or  if  complainant  is  not  within  its 
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terms.— City  Council  v.  L.  &  y,  R,  R.  Co.,  84  Ala.  127; 
Port  of  Mobile  v.  L.  &  N.  R.  R.  Co,,  84  Ala.  123. 

3.  No  court  of  law  can  adequately  estimate  the  dam- 
ages which  would  accrue  from  the  interference  with  a 
railroad  in  the  transaction  of  its  business  under  its 
charter.  In  fact,  there  is  no  remedy  whatever  at  law. 
Who  is  responsible  for  any  damages  that  might  accrue 
to  the  complainant  from  the  passage  of  the  law?  No 
one.  However  void,  and  with  whatever  malicious  in- 
tent such  an  ordinance  might  have  been  adopted, 
neither  the  aldermen  nor  the  city  is  responsible  in 
damages. — Mechem  on  Public  Officers,  §§644-646;  Jonea 
17.  Loving,  30  Am.  Rep.  508;  Amperse  v.  Winslow,  42  N. 
W.  Rep.  823. 

4.  The  ordinances  being  highly  penal  in  their  nature, 
must  be  strictly  construed  against  the  city  of  Attalla, 
and  the  unmistakable  tendency  of  modern  decisions  is 
toward  a  liberal  doctrine  along  the  line  of  restraining 
oppression  any  tyrannical  action  of  municipal  corpora- 
tions. *^An  injunction  may  be  granted  against  the  en- 
forcement of  a  city  ordinance  to  prevent  a  multiplicity 
of  actions.'- — Rushville  v.  Rushville  Natural  Oas  Co., 
15  L.  R.  A.  322;  South  Covington  &c.  R.  R.  Co.  v. 
Berry,  15  L.  R.  A.  604 ;  Mayor,  dc.  v.  Meserole,  26  Wend. 
(N.  Y.)  132;  Third  Avenue  R.  R.  Co.  v.  Mayor  of  Neiv 
York,  54  N.  Y.  159. 

B.  P.  Hammond  and  Aiken  &  Martin,  contra. — The 
appellant  is  certainly  a  corporation,  and  is  doing  a  bus- 
iness inside  the  corporate  limits  of  Attalla  by  agent. 
Moore  v.  City  of  Eufaula,  97  Ala.  670 ;  Anniston  v.  Rail- 
icay  Co.,  112  Ala.  557;  A.  G.  S.  R.  R.  Co.  v.  Bessemer, 
113  Ala.  668;  Holt  v.  Birmingham,  111  Ala.  369. 

Even  if  the  ordinance  was  void,  a  court  of  equity 
would  have  no  authority  or  right  to  enjoin  the  appellee 
from  proceeding  against  the  agent  of  appellant. — Bur- 
nett v.  Craig,  30  Ala.  135;  Moses  v.  Mayor,  52  Ala.  198. 
It  has  been  decided  by  the  Supreme  Court  of  the  United 
States  that  one  can  not  enjoin  the  collection  of  an  ille- 
gal and  void  license  tax,  unless  irreparable  injury  will 
ensue  or  there  is  some  equitable  ground. — Bheltoti  v. 
Piatt,  139  U.  S.  591. 
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COLEMAN,  J.— The  bill  was  filed  by  the  appellant 
to  enjoin  the  prosecution  of  its  agent  by  the  city  of 
Attalla  for  doing  business  without  a  license.  Section 
14  of  the  act  incorporating  the  town  of  Attalla,  (Acts, 
1888-89,  p.  811),  confers  upon  the  corporate  authorities, 
by  ordinance,  power  to  impose  fines  and  penalties  with- 
in the  limitations  of  the  act,  for  "doing  business,  carry- 
ing on  any  trade,''  etc.,  without  license;  and  by  sub-div. 
1  of  section  11  of  the  act  of  incorporation,  the  extent  of 
the  power  to  punish  is  fixed  and  limited.  The  schedule 
of  licenses  prescribed  by  ordinance  fixes  that  "for  en- 
gaging in  or  carrying  on  the  business  of  transporting 
freight  and  passengers  from  Attalla  to  other  i)oints  in 
the  State,  for  the  year  1898,  at  one  hundred  dollars. 

Section  6  of  the  ordinance  reads  as  follows:  "Be  it 
further  ordained,  that  any  person  who  shall  engage  in 
or  carry  on  any  business,  trade  or  profession,  for  which 
a  license  is  required,  without  first  taking  out  such 
license,  shall,  on  conviction,  be  fined  not  less  than  five 
dollars,  nor  more  thdn  one  hundred  for  each  oflfense, 
and  may  be  imprisoned  and  sentenced  to  hard  labor  on 
the  streets,  not  longer  than  thirty  days,  one  or  both,  at 
the  discretion  of  the  mayor."  The  authority  conferred 
by  sub-div.  1  of  section  11,  supra,  is,  that  for  a  violation 
of  its  ordinances  and  by-laws,  the  town  may  "affix 
thereto  such  penalties,  by  fine  not  exceeding  one  hun- 
dred dollars,  and  by  imprisonment  or  hard  labor  for  the 
city  not  exceeding  thirty  days."  The  authority  con- 
ferred by  the  charter  is,  that  the  town  may  affix  the  pun- 
ishment of  "imprisonment"  or  "hard  labor  for  the  city 
not  exceeding  thirty  days;"  whereas,  by  the  ordinance, 
the  person  convicted  is  punishable  by  imprisonment  and 
hard  labor  for  the  city,  one  or  both,  at  the  discretion  of 
the  mayor.  The  penalty  fixed  by  the  ordinance  is  in 
excess  of  that  granted  by  the  charter. 

The  bill  avers  that  its  agent  was  arrested  for  a  viola- 
tion of  the  ordinance  on  the  26th  of  January,  1898,  and 
fined  on  the  2d  of  February,  1898 ;  that  he  was  arrested 
again  on  the  4th  of  February,  after,  and  fined  again  on 
the  5th  of  February,  following,  each  fine  being  for  fifty 
dollars ;  and  avers  that  the  "mayor  and  city  authorities 
are  still  continuing  to  arrest  and  fine  complainant^s 
agent,  and  have  given  notice  that  they  will  continue  to 
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arrest  said  agent  every  day  or  every  other  day,  and  to 
fine  him  every  day,  or  every  other  day,  until  complain- 
ant pays  the  said  license  tax.''  We  are  of  opinion  that, 
conceding  the  ordinance  to  be  valid,  there  is  no  author- 
ity for  its  enforcement  in  the  manner  averred  in  the  bill. 
Underno  circumstances,  is  the  city  authorized  to  impose 
a  greater  penalty  than  a  fine  of  one  hundred  dollars 
and  imprisonment,  or  hard  labor  not  exceeding  thirty 
days,  for  a  single  offense.  Section  one  of  the  ordinance 
fixing  licenses  for  the  year  1898,  is,  that  it  shall  be  un- 
lawful for  any  person,  firm,  company  or  corporation  "to 
engage  in  or  carry  on  any  business,"  trade  or  profes- 
sion, for  which  license  is  required,  without  having  paid 
for  and  taken  out  a  license  thereon  as  hereinafter 
provided. 

Section  2  ordains  that  the  license  required  of  com- 
plainant is  fixed  at  flOO. 

Section  6  has  been  stated.  It  provides  for  the  punish- 
ment of  any  person  "who  shall  engage  in  or  carry  on 
any  business,"  without  taking  out  the  license,  by  fine, 
etc.  The  ordinance  fixes  the  licenses  for  the  year  1898, 
for  engaging  in  or  carrying  on  the  business,  and  a  sep- 
arate provision  is  made  for  those  who  begin  business 
after  the  first  of  July  of  the  year. 

In  the  case  of  Abel  v.  The  State,  90  Ala.  631,  we  con- 
sidered the  question  to  some  extent  as  to  what  constitut- 
ed an  "engaging  in  or  carrying  on  business  by"  a 
wholesale  liquor  dealer,  and  we  held,  that  "if  a  party 
makes  all  necessary  preparations  to  carry  on  the  busi- 
ness, holds  himself  out  as  a  wholesale  liquor  dealer  and 
solicits  trade  as  such,  and  makes  one  sale  in  violation 
of  law,  intending  to  continue  the  business,  he  is  en- 
gaged in  or  is  carrying  on  the  business,  within  the 
meaning  of  the  law."  We  adhere  to  the  definition  as 
correct;  but  it  does  not  follow  that  each  and  every  act 
of  sale  or  each  day  that  he  might  continue  in  the  busi- 
ness thereafter,  constitutes  a  distinct  and  separate 
"engaging  in"  or  "carrying  on  a  business."  It  is  con- 
trary to  the  statute  to  engage  in  hunting  on  Sunday.  If 
a  person  hunts  but  an  hour  and  stops,  he  violates  the 
statute;  but  if  he  continues  to  hunt  during  the  entire 
day  without  cessation,  he  is  guilty  of  but  one  offense. 
"^Engaging  in"  or  to  "carry  on"  implies  that  it  is  con- 
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tinuous.  An  offense  is  single,  and  its  "quantity,"  so  to 
speak,  can  not  be  multiplied  into  separate  oflfenses. 
J^tate  ex  rel.  Truesdale  v.  Town  Council^  Kice  Rep.  158; 
Mayor  and  Aldermen  v.  Ordrenan,  12  Johns.  Rep.  (N. 
Y.)  122;  C repps  v.  Durden,  Cowp.  640;  Marshall  v. 
Smith,  8  Court  of  Com.  Pleas,  416. 

We  can  conceive  of  no  sound  argument  in  favor  of 
the  proposition  that  complainant,  engaged  in  the  busi- 
ness of  running  trains  into  the  town  of  Attalla,  was  en- 
gaged in  a  separate  and  different  business  each  day,  so 
as  to  authorize  a  prosecution  of  its  agent  each  day  or 
each  alternate  day,  upon  the  proposition  that  he  was 
guilty  of  separate  and  distinct  offenses.  Statutes 
which  prohibit  the  '^engaging  in  or  carrying  on"  busi- 
ness without  license,  must  not  be  confounded  with 
tliose  which  declare  single  acts,  such  as  the  selling  of 
vinous,  spirituous  or  malt  liquors  without  license,  to 
be  misdemeanors. 

We  are  clearly  of  the  opinion  that  it  was  competent 
for  the  legislature  to  confer  the  power  upon  the  town 
of  Attalla  to  impose  a  license  tax  upon  business  and 
professions,  and  it  seems  to  be  the  settled  law  in  this 
State,  that  an  agent  may  be  prosecuted  for  engaging  in 
the  business  for  which  his  principal  has  not  taken  out 
a  license. — Elsherry  v.  The  State,  52  Ala.  8;  Ex  parte 
City  Council  of  Montgomery,  64  Ala.  463;  City  Council 
V.  Shoemaker,  51  Ala.  114;  Ex  parte  Schmidt,  2  Tex. 
App.  196;  Abel  v.  The  State,  supra.  Many  other  cases 
might  be  cited.  We  can  not  say,  from  the  averments  of 
complainant's  bill,  that  the  license  tax  is  unreasonable. 
The  reasonableness  or  unreasonableness  of  a  license  tax 
can  not  be  determined  by  the  extent  of  the  business  of 
a  single  individual.  There  may  be  competition,  or  neg- 
ligence on  his  part,  or  other  considerations  affecting  the 
extent  of  the  business  of  complainant. 

In  the  case  of  Moses  v.  Mayor  of  Mobile,  52  Ala.  192, 
following  other  decisions  of  this  court,  it  was  declared 
to  be  the  general  rule  that  ''Courts  of  equity  will  not 
interfere  to  stay  proceedings  in  criminal  matters, 
whether  the  prosecution  be  for  violation  of  State  laws, 
or  the  infraction  of  municipal  ordinances;"  but  the  ex- 
ception was  observed,  when  the  enforcement  of  an  ordi- 
nance would  destroy  the  right  to  exercise  a  franchise. 
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and  there  was  no  reasonable  doubt  as  to  the  validity  of 
the  ordinance.  And  in  the  case  of  the  Port  of  Mobile 
V.  Railroady  84  Ala.  115,  the  Port  of  Mobile  was  en- 
joined from  enforcing  an  ordinance.  See  also  the  case 
of  L.  it  X.  R,  R,  Co.  V.  City  of  Montgomery,  lb.  127. 

We  are  of  opinion  that  complainant's  bill  is  without 
equity  for  a  reason  different  from  any  we  have  been  con- 
sidering. It  follows  from  what  has  been  said,  that  the 
town  of  Attalla  had  authority  to  impose  a  license  tax 
upon  the  business  of  complainant,  that  it  was  imposed 
by  ordinance  duly  ordained,  and  that  the  ordinance  is 
reasonable  and  valid.  It  appears  from  complainant's 
bill,  that  it  has  refused  to  pay  tlie  license  tax,  and  it 
makes  no  offer  to  pay  the  same.  Being  in  the  wrong 
.itself,  it  is  not  entitled  to  the  aid  of  a  court  of  equity 
for  the  protection  of  its  franchise,  or  to  enjoin  interfer- 
ence with  its  exercise.  We  are  of  opinion  the  bill  should 
have  been  dismissed  without  prejudice.  As  thus  modi- 
fied the  decree  will  be  aflftrmed. 

Modified  and  aflBrnied. 


Booth  V.  Dexter  Steam  Fire  Engine  Co.        ,-— 

^  118    309 
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Action  on  a  Promissory  Note. 

1.  Pleading;  error  without  injury  in  sustaining  demurrer  to  plea. 

Error  in  sustaining  a  demurrer  to  a  special  plea  is  error 
without  injury,  and  not  a  ground  of  reversal,  when  the 
record  shows  that  the  defendant  had  the  full  benefit  of  the 
defense  attempted  to  be  presented  under  his  other  pleas. 

2.  Corporations;  liaHlity  of  treasurer  for  funds  deposited  in  hank. 

Where  the  treasurer  of  a  corporation,  acting  without  com- 
pensation and  who  is  a  mere  gratuitous  bailee,  deposited  in 
his  name  as  such  treasurer  for  safe  keeping  funds  iu  a 
bank,  which  was  considered  solvent  by  himself  and  other 
prudent  men,  he  is  not  liable  to  the  corporation  for  a  loss  of 
such  funds,  occassioned  by  the  subsequent  failure  of  said 
bank. 

3.  Same;    same;    when    note    given  to  cover  supposed  liaHlity  is 

founded  upon  valuable  consideration. — Where  the  treasurer  of 
a  corporation,  who  acted  in  such  capacity  without  compeusa- 
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tion,  deposited  for  safe  keeping  corporate  funds,  in  his  name 
as  such  treasurer,  in  a  bank  considered  solvent  by  himself 
and  bther  prudent  ihen,  and  after  the  loss  to  the  corporation 
of  such  funds,  occasioned  by  the  subsequent  failure  of  the 
.  bank,  >Uie  treasurer  exectites  to  the  corporation  a  note,  pay- 
.  able  three  yeara  from  date,  in  consideration  of  the  corpora* 
tion  relea9ing  him  and  the  sureties  on  his  bond  as  treasurer 
and  the  bank  from  all  claims  for  the  loss  of  such  funds, 
such  note  is  founded  on  a  sufficient  consideration,  and  is  a 
valid,  personal  obligation  of  such  treasurer. 

4.  Promissory  '  note;    when    sutftcient  consideration  shown  on  its 

face. — ^Where  a  note  recites  that  it  was  given  for  "value   re- 
'    ceivi^d."  there  is  a  sufficient  expression  of  consideration  on 
its  face  to  take  the  note  without  the  influence  of  the  statute 
of  frauds. 

5.  Same;  when  consideration  can  he  proved  hy  parol  evidence. — 

When  a  note  recites  that  it  was  given  for  "value  received," 
it  is  permissible  to  show  by  parol  evidence  what  was  the 
real  consideration  of  said  note. 

6.  Same;  action  hy  a  corporation;  when  minutes  of  meeting  adm.is- 

sible  in  evidence. — In  an  action  brought  by  a  corporation 
on  a  promissory  note,  given  by  one  of  its  stockholders,  who 
had  served  as  treasurer,  in  the  settlement  of  a  claim 
against  him  for  the  loss  of  corporate  funds,  the  minutes 
of  the  meeting  of  the  plaintiff  corporation,  at  which  the  de- 
fendant was  present  and  when  action  was  taken  regarding 
the  giving  of  the  note  sued  on.  are  admissible  in  evidence 
for  the  purpose  of  showing  what  was  done  at  said  meeting, 
in  reference  to  the  giving  of  the  note  by  the  defendant,  and 
its  acceptance  by  the  plaintiff  in  settlement  of  its  claim 
against  him. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  John  R.  Tyson. 

This  action  was  brought  by  the  appellee,  the  Dexter 
Steam  Fire  Engine  Company,  Xo.  1,  of  the  city  of  Mont- 
gomery, a  corporation,  against  J.  C.  Booth  and  A.  R. 
Booth;  and  counted  upon  a  promissory  note  or  bond, 
which  was  in  words  and  figures  as  follows:  "Mont- 
gomery, Ala.,  January,  1894.  On  the  1st  day  of  Jan- 
uary, 1897,  we  promise  to  pay  to  the  order  of  Dexter 
Fire  Co.  No.  1,  the  sum  of  six  hundred  and  thirty-three 
and  35-100  dollars.  Value  received.  Negotiable  and 
payable  at  the  First  National  Bank;  and  we  do  hereby 
waive  all  claim  for  the  exemption  of  real  or  personal 
property,"  &c.     It  was  also  recited  in  the  note,  that  the 
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mauLtrrs  agreed  to  pay  a  reasonable  attoriiey's  fee  fur  the 
collection  of  this  note.  The  note  was  signed  by  J.  C. 
Booth  and  "Mrs.  A.  B.  Booth."  Mrs.  A.  R.  Booth  filed 
a  plea  averring  that  at  the  time  of  the  execution  of  the 
note  she  was  a  married  woman  and  the  wife  of  J.  C. 
Booth;  that  she  executed  said  note  as  surety  for  her 
husband,  the  said  J.  C.  Booth.  The  defendant,  J.  C. 
Booth,  filed  nine  pleas ;  the  first  being  the  general  issue 
and  the  others  being  special  pleas.  Demurrers  were 
sustained  to  all  of  the  special  pleas  except  the  sixth 
and  seventh;  but  under  the  opinion  on  this  appeal,  it 
is  deemed  unnecessary  to  set  out  in  detail  these  pleas 
or  the  demurrers  thereto.  The  sixth  and  seventh  pleas 
were  as  follows :  "6.  That  the'  note  sued  upon  and  set 
forth  in  the  complaint  was  a  special  promise  to  answer 
for  the  debt  of  another  person,  to-wit,  J.  B.  Trimble  & 
Co.,  and  that  in  said  note  the  consideration  thereof  is 
not  expressed  in  writing." 

"7.  That  on  or  about  the  15th  day  of  January,  1893, 
he  was  elected  treasurer  of  the  plaintiff  corporation, 
and  qualified  as  such  by  giving  bond  to  faithfully  per- 
form the  duties  of  such  office;  that  he  did  not  receive 
and  was  not  to  receive  any  compensation  for  services 
rendered  as  such  treasurer ;  and  that,  as  such  treasurer, 
he  received  money  belonging  to  the  plaintiff,  which 
moneys  he  deposited  with  J.  B.  Trimble  &  Co.,  a  part- 
nership doing  a  banking  business  in  the  city  of  Mont- 
gomery, Alabama,  to  his  credit,  as  such  treasurer,  for 
safe  keeping;  that  said  J.  B.  Trimble  &  Co.  at  the  time 
of  the  deposit,  were  engaged  in  the  banking  business, 
and  were  considered  at  said  time  by  the  defendant  and 
by  prudent  men  as  solvent,  and  their  bank  was  consid- 
ered a  safe  place  for  the  deposit  of  moneys,  and  was  so 
considered  by  the  defendant  and  prudent  men  contin- 
uously up  to  the  time  of  their  failure,  as  hereinafter  set 
forth ;  that  after  the  deposit,  as  aforesaid,  the  said  J.  B. 
Trimble  &  Co.  failed  in  business,  making  a  general  as- 
signment, leaving  very  small  assets  for  their  creditors ; 
that  moneys  which  defendant  received,  as  such  treasu- 
rer, were  to  his  credit,  as  such  treasurer  in  said  bank 
at  the  time  of  the  failure ;  and  that  the  defendant  has 
not  received  anything  whatever  from   the   said  J.    B. 
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Trimble  &  Co.,  or  their  assignee;  that  subsequent  to 
said  failure,  this  defendant  executed  the  note  sued  upon 
in  this  cause,  the  only  consideration  therefor  being  the 
loss  of  the  money  in  the  bank  of  the  said  J.  B.  Trimble 
&  Co.  as  stated  above;  and  lie  avers  that  said  note  sued 
upon  was  made  upon  the  condition  set  forth  above  and 
no  other;  and  that  it  was  made  without  any  good  or 
valuable  consideration." 

To  the  sixth  plea  the  plaintifif  demurred  upon  the  fol- 
lowing grounds:  "1.  Said  plea  fails  to  aver  any  facts 
showing  that  the  debt  sued  on  was  the  debt  of  J.  B. 
Trimble  &  Co.  2.  Said  plea  fails  to  aver  any  facts 
showing  that  the  note  sued  on  was  a  collateral,  and  not 
an  original,  undertaking.  3.  Said  plea  is  an  attempt 
to  plead  the  statute  of  frauds  without  setting  out  the 
averments  necessary  to  sustain  such  plea.  4.  The  com- 
plaint shows  that  the  note  sued  on  was  an  original  un- 
dertaking, and  not  a  contract  within  the  statute  of 
frauds.  5.  Said  plea  fails  to  aver  that  the  day  of  jmy- 
ment  of  the  alleged  liability  of  Trimble  &  Co.  was  not 
postponed  by  the  execution  and  acceptance  of  the  note 
sued  on," 

To  the  seventh  plea  the  plaintiff  demurred  upon  the 
following,  among  other,  grounds:  1.  Said  plea  shows 
on  its  face  that  there  was  a  valuable  consideration  for 
the  note  sued  on  in  this,  that  it  shows  by  the  execution 
and  acceptance  of  said  note,  the  defendant  became  the 
equitable  assignee  of  the  claim  against  J.  B.  Trimble 
&  Co.,  for  the  amounts  it  alleges  were  deposited  with 
them  by  the  defendant.  2.  Said  plea  fails  to  aver  that 
the  money  for  which  the  note  sued  on  is  alleged  to  have 
been  executed  was  deposited  in  the  bank  of  J.  B.  Trim- 
ble &  Co.,  with  the  knowledge  and  consent  of  the  plain- 
tiff. 3.  Said  plea  shows  on  its  face  that  the  note 
sued  on  was  executed  and  accepted  in  compro- 
mise and  settlement  of  a  disputed  claim.  4.  Said 
plea  shows  that  by  the  execution  and  acceptance  of  the 
note  sued  on  there  was  a  suspension  or  forbearance  of 
plaintiff's  right  of  action  against  the  defendant  or  the 
said  J.  B.  Trimble  &  Co.  5.  Said  plea  shows  by  the 
execution  and  acceptance  of  the  note  sued  on  the  origi- 
nal debt  for  which  said  note  was  given  was  extinguished 
or  the  time  of  payment   postponed.     These  demurrers^ 
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were  overruled.  Thereupon  the  plaintiff  filed  the  fol- 
lowing replications  to  the  seventh  plea:  "1.  Comes 
the  plaintiff  and,  for  reply  to  the  7th  plea  in  this  cause 
heretofore  filed  by  the  defendant,  J.  C  Booth,  says  that 
when  the  said  defendant  was  elected  treasurer  of  plain- 
tiff he  entered  into  a  bond  with '  and 

as  sureties  for  the  faithful  performance  of  his  duties, 
which  said  bond  was  valid  and  of  full  force  and  effect  at 
the  time  of  the  alleged  failure  of  J.  B.  Trimble  &  Co.,  that 
plaintiff  demanded  of  said  defendant  and  the  said  sure- 
ties on  his  said  bond  the  money  of  plaintiff  which  had 
been  in  his  i)ossession  as  its  treasurer,  and  said  defend- 
ant agreed  with  plaintiff  in  consideration  of  the  surren- 
der and  cancellation  of  said  bond  and  the  release  of  his 
said  sureties  from  liability  thereon  to  execute  his  notes 
to  plaintiff,  including  the  note  here  sued  on,  and  plain- 
tiff surrendered  said  bond  and  released  said  sureties 
from  further  claim  and  demand  of  plaintiff  thereunder, 
and  defendant  then  and  there  executed  said  notes,  in- 
cluding the  note  sued  on,  and  plaintiff  says  that  by 
reason  of  the  surrender  of  said  bond  and  the  release  of 
said  sureties  there  was  a  valid  and  valuable  considera- 
tion for  the  execution  of  said  note  of  the  defendant. 

"2.  Comes  the  plaintiff  and  further  replying  to  said 
7th  plea  says  that  after  the  alleged  failure  of  J.  B. 
Trimble  &  Co.  and  the  alleged  loss  of  the  money  of 
plaintiff  thereby,  and  after  the  execution  and  delivery 
of  the  note  sued  on,  the  defendant,  J.  C.  Booth  collected 
from  said  firm,  or  the  assignee  thereof,  the  sum  of,  to- 
wit,  f  100  as  his  own  money,  and  made  use  thereof,  said 
sum  being  the  amount  of  a  dividend  declared  by  said 
firm,  or  its  assignees,  on  the  money  deposited  by  said 
defendant  as  treasurer. 

"3.  Comes  the  plaintiff  and  for  further  reply  to  said 
7th  plea  says  that,  at  the  time  of  the  execution  and  de- 
livery of  the  note  sued  on,  it  was  understood  and  agreed 
that  said  note  Tvas  given  in  full  settlement  and  satis- 
faction of  all  claims  or  demands  of  plaintiff  against  the 
said  J.  C.  Booth,  J.  B.  Trimble  &  Co.  and  any  and  all 
persons  whatsoever  for  or  on  account  of  the  money  of 
plaintiff  which  had  been  in  the  hands  of  said  Booth  as 
treasurer,  and  which  is  alleged  to  have  been  deposited 
in  the  bank  of  the  said  J.  B.  Trimble  &  Co.,  and  plain- 


Digitized  by  VjOOQIC 


374  SUPREME  COURT  CNov.  Term, 

[Booth  V.  Dexter  Steam  Fire  Engine  Co.] 

tiflf  says  that  in  pursuance  of  said  agreement  plaintiflf 
accepted  said  note  in  full  satisfaction  of  all  said 
demand,  and  abandoned  and  surrendered  all  said  claims 
and  demands,  and  plaintiflf  avers  that,  therefore,  there 
was  a  valid  consideration  for  said  note. 

"4.  For  further  answer  to  said  7th  plea,  plaintiflf  says 
that  the  note  sued  on  was  given  and  accepted  in  settle- 
ment and  compromise  of  the  claim  of  the  plaintiflf 
against  the  defendant  and  J.  B.  Trimble  &  Co/' 

To  the  1st,  3d  and  4th  replications,  the  defendant  sep- 
arately demurred  upon,  the  following,  among  other, 
grounds:  1.  Said  replications  show  that  the  only 
consideration  for  the  note  sued  upon  was  the  surrender 
and  cancellation  of  the  bond  referred  to  therein,  upon 
which  neither  defendant  nor  his  sureties  were  liable. 
2.  Said  replications  show  that  the  only  consideration 
for  said  note  was  the  alleged  release  of  defendant  and 
his  sureties  upon  said  bond,  which  said  release  was  no 
consideration  for  the  giving  of  said  note.  3.  Said  re- 
plications do  not  show  any  liability  to  plaintiflf  by  the 
said  J.  C.  Booth,  or  his  sureties  upon  said  bond.  4.  It 
is  not  shown  in  and  by  said  replications  that  the  debt  or 
that  the  claim  of  the  plaintiflf  against  J.  B.  Trimble  & 
Co.  was  ever  transferred  to  defendant,  J.  C.  Booth. 
5.  It  is  not  shown  in  and  by  said  replications  that  the 
consideration  for  the  giving  of  said  note  was  the  assign- 
ment by  plaintiflf  to  defendant  of  the  debt  against  J.  B. 
Trimble  &  Co.  And  it  is  alleged  in  said  replications* 
that  said  note  was  given  in  full  satisfaction  of  all  de- 
mands, and  that  the  plaintiflf  abandoned  and  surrend- 
ered the  said  claims  and  demands,  and  they  fail  to  show 
what  said  claims  and  demands  were  or  to  whom  aband- 
oned or  surrendered.  These  demurrers  were  over- 
ruled, and  the  defendant  duly  excepted.  The  defend- 
ant's demurrers  to  the  second  replication  were  sus- 
tained, and  it  is  unnecessary  to  set  them  out.  The  bill 
of  exceptions  recites  that  "by  consent  of  counsel  a  jury 
was  waived,  and  the  case  submitted  to  the  decision  of 
the  presiding  judge.  By  agreement  of  counsel,  it  was 
conceded  that  the  complaint  was  proven,  and  the  pleas 
that  had  been  held  good  by  the  court  were  proven,  and 
issue  was  joined  upon  the  replications.^'  The  only  rul- 
ings upon  the  evidence,  to  which   exceptions  Were   re- 
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served,  and  which  are  presented  for  review  on  the  pres- 
ent appeal,  are  set  forth  in  the  opinion. 

The  court  rendered  judgment  for  the  plaintiff.  The 
defendant  appeals,  and  assigns  as  error  tlie  several  rul- 
ings of  the  trial  court  to  which  exceptions  were  re- 
served. 

Graham  &  Steiner,  for  appellant. — ^Appellant,  as 
the  treasurer  of  appellee,  deposited  all  moneys  received 
by  him  in  his  official  capacity  in  the  bank  of  J.  B.  Trim- 
ble &  Co.,  to  his  credit  as  treasurer  of  appellee,  which, 
in  his  opinion,  and  the  opinion  of  other  prudent  per- 
sons, was  at  the  time  of  making  said  deposit  and  up  to 
the  time  of  the  failure  thereof,  a  safe  place  to  make 
such  deposits.  It  was  undoubtedly  the  duty  of  ap- 
pellant to  properly  care  for  said  funds ;  and  as  he  at- 
tempted to  do  this,  in  the  manner  usually  resorted  to 
by  prudent  persons,  he  did  all  the  law  required  of  him. 
Such  being  the  case  he  cannot  be  held  responsible  for 
loss  sustained  by  reason  of  the  unforeseen  failure  of  the 
depository.  A  trustee,  such  as  appellant  was,  who  re- 
ceives money  is  not  absolutely  responsible  therefor;  he 
is  only  responsible  for  good  faith  and  reasonable  dili- 
igence. — People  v.  Faulkner,  107  N.  Y.  477;  Ditmar  v. 
Boyle,  53  Ala.  169;  Lehman,  Durr  &  Co.  v.  Robertson, 
84  Ala.  489 ;  State  v.  Houston,  78  Ala.  576 ;  Cumberland 
V.  Pennell,  69  Me.  357;  Fahnestock's  Appeal,  104  Pa.  St. 
46;  Perry  on  Trusts,  §443;  Estate  of  William  Law,  14 
L.  R.  A.  103,  and  notes. 

Appellant  having  used  the  care  and  diligence  re- 
quired of  him  under  the  law,  believing,  under  a  mis- 
taken idea,  that  he  was  responsible  for  money  lost  by 
him  by  reason  of  the  failure  of  the  bank,  gave  his  note 
to  his  principal  for  the  amount  of  the  deposit.  Such  a 
consideration  will  not  support  a  contract  predicated 
thereon.  The  assumption  of  a  supposed  liability  which, 
in  truth,  has  no  foundation,  is  not  a  sufficient  considera- 
tion for  a  valid  promise — a  promise  upon  which  an 
a<*tion  can  be  maintained. — Maull  v.  Vaughn,  45  Ala. 
'^U]  Morris  v.  Norton,  75  Fed.  Rep.*  912. 

When  J.  B.  Trimble  &  Co.,  the  bank  with  which  ap- 
pellant deposited,  in  his  name  as  treasurer,  the  funds 
(tf  appellee,  failed,  the  amount  of  the  deposit  was  a  debt 
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due  by  the  bank  to  appellee.  From  this  it  necessarily 
follows,  that  if  Booth,  appellant,  gave  his  promise  to 
pay  the  debt  of  J.  B.  Trimble  &  Co.  to  appellee,  such  a 
promise  is  nudum  pactum — without  consideration — 
and  will  not,  in  the  absence  of  a  new  consideration,  sup- 
port an  action. — Watson  v.  Reynolds^  54  Ala.  191. 
^•Promise,  verbal  or  written,  to  pay  the  debt  of  another, 
if  not  founded  on  a  precedent  liability,  or  a  new  consid- 
eration, will  not  support  an  action." — Underwood  v. 
Lovelace,  61  Ala.  155;  Ware,  Murphy  &  Co,  v,  Morgan, 
67  Ala,  461;  Beall  &  Co.  v.  Ridgeway,  18  Ala.  117.  *'A 
mere  moral  obligation  can  never  be  a  sufficient  consider- 
ation for  a  note." — Tiedeman  on  Commercial  Paper, 
^162;  Bishop  on  Contracts,  §231;  1  Daniel  on  Negotia- 
ble Instruments,  §182. 

XoMAX  &  LiGOX,  contra. — By  the  execution  and  ac- 
ceptance of  the  note  sued  on,  there  was  a  suspension  or 
forbearance  of  plaintiff's  right  of  action  against  J.  C, 
Booth  or  Trimble  &  Co.;  and,  therefore,  there  was  a 
sufficient  consideration  for  the  notes  sued  on. — McKeen 
V.  Harwood,  15  Ala.  798;  Hixon  v.  Hetherington,  57 
Ala.  165;  Doss  v.  Peterson,  82  Ala.  255;  Thornton  v. 
a  nice,  73  Ala.  321 ;  Read  v.  Roxcan,  107  Ala.  366. 

A  benefit  to  the  promissor  or  detriment  to  the  prom- 
isee, however  small,  is  a  sufficient  consideration  to  sup- 
port a  promise. — Holt  t\  Robinson,  21  Ala.  107. 

Where  the  consideration  is  the  settlement  of  a  doubt- 
ful claim,  it  is  sufficient  consideration  to  sustain  a 
promise. — Russell  v.  Cook,  3  Hill  (N.  Y.)  504.  Any 
damage,  suspension  or  forbearance  of  a  right,  any  ben- 
efit to  the  party  promising  or  prejudice,  detriment  or 
trouble  to  the  party  to  whom  the  promise  is  made  has 
been  generally  esteemed  a  sufficient  consideration. 
McKeen  &  Bro.  v.  Harwood,  15  Ala.  798.  Again,  it  is 
not  the  adequacy  of  the  consideration  which  determines 
the  validity  of  a  promise,  but  it  is  the  doing  of  some- 
thing by  the  party  to  whom  the  promise  is  made,  and  it 
is  a  familiar  principle  that  such  act,  however  trifling, 
constitutes  a  sufficient  consideration. — Ertvin  &  WiU 
Hams  V.  Ericin,  25  Ala.  241. 

HARALSON,  J. — 1.  If  there  was  error  in  sustaining 
Vol.  118. 


Digitized  by  VjOOQIC 


1««7.3  OF  ALABAMA.  377 

[Booth  V.  Dexter  Steam  Fire  Engine  Co.] 

the  demurrers  to  defendant's  pleas,  except  the  6th  and 
7th,  it  was  error  without  injury,  since  the  defendant 
had  the  full  benefit,  under  the  6th  and  7th  pleas,  de- 
murrers to  which  were  overruled,  of  the  defense  at- 
tempted to  be  presented  by  the  other  pleas,  demurrers 
to  which  were  sustained. — Pelican  Ins.  Co.  v.  Smith,  92 
Ala.  428;  Otcings  v.  Hinford,  80  Ala.  421. 

2.  It  was  admitted  on  the  trial,  that  the  complaint 
and  the  pleas, — 6  and  7, — were  fully  proved.  The  case 
was  tried  by  consent,  by  the  presiding  judge,  without  a 
jury,  with  finding  and  judgment  against  defendant,  on 
ioinder  of  issue  on  replications  1,  3  and  4  to  plea  7,  tc 
which  replications,  demurrers  were  overruled. 

3.  The  plaintilf  had  a  claim  either  against  the  de- 
fendant, J.  C.  Booth,  its  treasurer,  or  against  J.  B. 
Trimble  &  Co.,  the  bankers  with  whom  he  deposited  the 
money.  If  the  facts  set  up  in  the  7th  plea  are  true,  and 
constitute  a  good  defense  for  defendant,  it  is  upon  the 
ground,  that  he  deposited  said  funds  in  the  bank,  not 
as  his  own  money,  but  as  the  money  of  the  plaintiff^ 
with  such  distinguishing  ear-marks,  as  that  all  who 
touched  them  would  be  charged  with  notice  of  the  trust, 
and  the  cestui  que  trusty — the  plaintiff, — could  trace 
and  assert  its  right  to  them.  A  deposit  by  defendant 
in  his  representative  capacity,  as  gratuitous  bailee  for 
the  plaintiff,  under  the  facts  set  out  in  said  plea,  re- 
leased him  from  personal  liability  for  the  safe  keeping 
of  the  deposit,  and  rendered  the  bank  liable  on  its  fail- 
ure to  plaintiff. — Ditmar  v.  Bogle,  53  Ala.  169;  Lehman 
t-.  Robertson,  84  Ala.  489,  491 ;  Heyiry  v.  Porter,  46  Ala. 
293;  Story  on  Bailments,  (8th  ed.),  §11. 

4.  The  defendant  seeks  refuge  from  liability  on  the 
pote,  on  the  well  recognized  principle,  that  if  a  claim 
's  without  legal  merit,  and  is  clearly  and  absolutely  un- 
sustainable, at  law  or  in  equity,  its  compromise  and 
promise  to  pay  it,  whether  its  legal  validity  was  known 
^^  not  at  the  time,  constitutes  no  suflScient  legal  consid- 
eration for  a  release  or  agreed  compromise. — Thorn  p- 
^^n  i\  Hndgins,  86  Ala.  93;  Russell  v.  Wright,  98  Ala. 
654;  Ernst  v.  Hollis,  86  Ala.  513;  Prince  v.  Prince,  67 
^a.  565;  Prater  v.  Miller,  25  Ala.  320. 

So  far  as  the  claim  against  defendant  Booth  is  con- 
^^e^ed,  it  is  admitted  by  the  replication,  that,  without 
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more  than  is  set  up  in  said  7th  plea,  there  could  be  no 
recovery  on  the  note  sued  on;  but  the  3d  and  4th  repli- 
cations set  up,  (the  3d)  that  at  the  time  of  the  execu- 
tion and  delivery  of  the  note,  it  was  understood  and 
agreed,  that  said  note  was  given  in  full  settlement  and 
satisfaction  of  all  claims  or  demands  of  plaintiff  against 
the  said  J.  C.  Booth,  J.  B.  Trimble  &  Co.,  and  any  and 
all  persons  whomsoever,  for  or  on  account  of  the  money 
of  plaintiff,  which  had  been  in  the  hands  of  said  Booth 
as  treasurer,  and  which  was  alleged  to  have  been  depos- 
ited in  the  bank  of  J.  B.  Trimble  &  Co.,  and  that  in  the 
pursuance  of  said  agreement,  plaintiff  accepted  said 
note  in  full  satisfaction  of  all  demands,  and  abandoned 
and  surrendered  all  said  claims  and  demands;  and 
(the  4th),  that  the  note  sued  on  was  given  and  ac- 
cepted in  settlement  and  compromise  of  the  claim  of 
the  plaintiff  against  the  defendant  and  J.  B.  Trimble 
&  Co.  These  replications  were  demurred  to,  and  the  de- 
murrers were  properly  overruled,  certainly  as  to  the  3d 
and  4th.  It  is  well  settled,  that  a  promise,  verbal  or 
written,  to  pay  the  debt  of  another,  if  not  founded  on 
a  present  liability,  or  a  new  consideration,  will  not  sup- 
port an  action,  and  when  the  promise  is  simply  to  pay 
the  debt  of  anotlier,  it  is  not  binding,  without  being  in 
writing  based  on  a  consideration  expressed  in  writing; 
and  in  cases  where  the  debt  is  extinguished,  or  the  day 
of  payment  postponed,  either  expressly  or  by  implica- 
tion, the  contract  is  a  new  substitutionary  one  and 
binding. — Read  v.  Rowan,  107  Ala.  366,  and  authorities 
there  cited.  Again,  it  is  held,  that  any  benefit  resulting 
to  the  party  promising,  or  detriment  to  the  party  to 
whom  the  promise  is  made,  is  sufficient,  however  slight, 
or  insignificant  it  may  seem  to  be  in  point  of  fact;  for 
the  adequacy  of  the  consideration  for  the  contract,  rests 
in  the  judgment  of  the  parties;  and  in  legal  contempla- 
tion, if  it  is  of  any  value^  the  contract  will  be  enforced, 
in  the  absence  of  fraud  or  duress  in  its  procurement. 
Boiling  v,  Mtuicus,  65  Ala.  558. 

5.  As  we  have  said,  the  plaintiff  had  a  claim  for  this 
money,  either  on  the  defendant,  or  on  Trimble  &  Co. — ' 
against  the  defendant,  if  he  deposited  the  money  on  his 
own  account,  or  against  Trimble  &  Co.,  if  he  deposited 
it,  in  his  representative  capacity,  as  set  out  in  the  7th 
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plea.  If,  therefore,  the  defendant,  in  entering  into  the 
agreement  for  the  settlement,  procured  the  release  of 
Trimble  &  Co.,— as  well  as  that,  however  wrongfully 
asserted,  against  himself  and  his  sureties, — ^from  plain- 
tiff's claim,  and  the  debt  or  obligation  was  extended 
from  January,  1894,  to  January,  1897,  as  appears  by  the 
note  it  was,  there  is  an  element  of  detriment  to  the 
plaintiff,  which  constitutes  a  sufficient  consideration  to 
uphold  the  note.  The  note  recited  that  it  was  given  for 
^'value  received,"  which  itself  was  sufficient,  on  its  face, 
to  place  it  without  the  influence  of  the  statute  of  frauds. 
Flowers  v.  Steiner,  108  Ala.  440. 

6.  The  plaintiff  introduced  as  a  witness,  one 
Browder,  who,  after  testifying  that  he  was  the  secre- 
tary of  the  plaintiff  corporation,  and  that  the  note  sued 
on  was  executed  by  defendant,  was  asked  by  plaintiff's 
counsel:  "What  was  the  agreement  between  plaintiff 
and  defendant  as  to  the  giving  of  said  notes?" — the  one 
sued  on,  and  the  others  given,  which  had  been  pre- 
viously paid  by  defendant.  The  defendant  objected  to 
said  question,  upon  the  ground,  that  the  same  was  ille- 
gal and  irrelevant,  and  called  for  illegal  testimony, 
which  objection  was  properly  overruled.  It  is  always 
permissible,  where  a  note,  as  here,  does  not  express  on 
its  face  for  what  it  was  given,  to  show  the  real  consid- 
eration, {Reader  v.  Helms,  57  Ala.  440) ;  and  it  is  well 
settled,  "that  the  consideration  of  contracts  in  writing 
is  in  general  open  to  inquiry,  and  it  is  not  an  infringe- 
ment of  the  rule  excluding  parol  evidence  to  add  to, 
vary,  or  contradict  writings,  to  receive  parol  evidence  of 
the  actual  consideration,  for  the  purpose  of  determin- 
ing its  validity,  or  its  failure,  or  that  from  any  cause 
it  is  sufficient  or  insufficient  to  support  the  contract." 
Ramsey  v.  Young,  69  Ala.  157;  Davis  v.  Snider,  70  Ala. 
315;  1  Greenl.  Ev.,  §185;  1  Parsons  on  Notes  &  Bills, 
194. 

The  witness  testified  that  it.  was  agreed  by  the  plain- 
tiff, that  it  would  release  defendant  and  his  sureties  on 
his  bond  as  treasurer,  and  all  claims  upon  this  fund 
against  all  other  persons  upon  the  giving  of  the  notes, 
and  that,  to  the  best  of  his  recollection,  upon  the  giving 
of  the, notes,  the  bond  was  surrendered. 

7.  The  witness  was  asked,  if  he  had  the  minutes  of  the 
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plaintiff  corporation,  where  action  was  taken,  regard- 
ing the  giving  of  said  notes,  and  replying  that  he  had, 
plaintiff's  counsel  asked  him  to  read  the  minutes,  and 
offered  them  in  evidence,  first  proving  that  the  defend- 
ant was  present  at  said  meeting,  and  was  a  member  of 
the  corporation.  The  defendant  objected  to  the  read- 
ing of  the  minutes  and  their  introduction,  for  that  they 
were  illegal  and  irrelevant.  The  court  did  not  err  in 
overruling  the  objection.  The  minutes  of  the  meeting 
when  proved  were  competent  evidence  of  what  was  done 
at  the  meeting. — 1  Greenl.  Ev.,  §493.  The  minutes  re- 
cited, that  on  January  17th,  1894,  there  was  a  meeting 
of  the  plaintiff  corporation,  and  that  a  motion  was 
made  to  accept  the  notes  sued  upon  and  to  deliver  bond 
up  to  Booth. 

The  plaintiff  introduced  two  other  witnesses,  who 
also  testified,  as  the  bill  of  exceptions  states,  in  sub- 
stance, to  the  same  effect,  as  the  first  witness. 

The  defendant  introduced  J.  C.  Booth,  the  defendant, 
as  a  witness,  "who  testified  in  substance,  that  he  was 
the  treasurer  of  the  defendant  corporation,  and  that 
the  money  was  on  deposit  to  his  credit  as  treasurer  of 
said  corporation,  with  J.  B.  Trimble  &  Co.,  bankers,  and 
that  the  only  consideration  of  the  giving  of  said  notes 
was  the  agreement  of  the  company  -to  release  him  and 
his  securities  from  said  bond  as  treasurer.''  This  was 
all  the  evidence. 

The  court  rendered  judgment  in  favor  of  the  plaintiff, 
and  in  this  there  was  no  error.  Without  reference,  spe- 
cially, to  replication  1,  those  marked  3  and  4,  on  which 
issue  was  joined,  were  proved  by  the  great  preponder- 
ance of  the  evidence,  entitling  plaintiff  to  judgment. 

AflSrmed.  ,  • 


Tarrentine  et  al.  v.  Grigsby. 

Actioji  on  a  Promissory  Note. 

1.  Trial  and  its  incidents;  appointment  of  special  judge, — ^When 
the  regular  circuit  court  Judge,  after  organizing  the  court, 
is  taken  sick  during  the  term  and  becomes  unable  to  proceed 
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aad  transact  the  business  of  the  court,  the  Govemor  can,  under 
the  provisloQs  of  the  statute,  (Acts  of  1894-95,  p.  1135;  Code 
of  1896.  §928),  appoint  a  special  Judge  to  hold  court  during 
the  remainder  of  the  term. 

2.  Auction  on  a  note;  relevancy  of  evidence, — In  an  action  on  a  prom- 
issory note,  where  the  defendant  claims  that  at  a  specified 
time  he  made  a  payment  on  the  note  sued  on.  with  money 
borrowed  from  a  third  person,  to  whom  he  had  given  his  note 
therefor,  the  note  so  given  and  the  testimony  of  such  third 
person  as  to  the  date  and  amount  of  the  loan,  are  admissible 
in  evidence,  in  rebuttal  of  testimony  tending  to  show  that 
such  payment  was  not  made  on  the  note  sued  on. 

3-  Sa.me;  same. — In  an  action  on  a  note,  where  it  appears  from 
the  evidence  that  the  defendant  had  written  a  new  note  for 
a  certain  sum  to  be  given  the  plaintiff  as  evidencing  his  in- 
debtedness, but  which  note  he  afterwards  refused  to  sign, 
such  note  is  prima  facie  an  admission  that  the  defendant  was 
indebted  to  the  plaintiff  for  that  amount;  and  is,  therefore, 
admissible  in  evidence,' in  connection  with  whatever  explana- 
tory or  contradictory  evidence  may  be  offered  by  the  defend- 
ant. 
^<z-tne;  burden  of  proof. — In  an  action  on  a  promissory  note, 
where  the  defendant  pleads  payment,  the  burden  is  upon 
him  to  prove  such  payment;  and  if  the  testimony  as  to 
whether  or  not  the  note  sued  on  had  been  paid  is  evenly 
balanced  or  in  equilibrium.  Judgment  must  be  for  the  plain- 

^^yment;  rule  as  to  application  thereof. — Where  one  is  indebted 
to  another  on  more  accounts  than  one.  upon  the  debtor's  mak- 
ing a  payment,  it  is  his  right  to  direct  its  application;  and 
if  he  does  not  direct  how  the  payment  should  be  applied,  the 
creditor  has  the  right  to  apply  it  as  he  pleases. 

6.  Action  on  a  note;  application  as  to  payment. — In  an  action  on 
a  promissory  note,  where  there  is  an  issue  as  to  whether  or 
not  the  defendant,  in  making  a  payment  to  the  plaintiCT,  di- 
rected its  application  to  the  payment  of  the  note  in  suit,  and 
the  testimony  upon  this  issue  was  conflicting,  it  is  error  to 
instruct  the  Jury  how  the  alleged  payment  should  be  applied, 
without  first  requiring  them  to  ascertain  whether  or  not  any 
direction  as  to  its  application  was  given  by  the  defendant, 
when  the  payment  was  made. 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  D.  W.  Speake.  Special  Judge. 

This  was  an  action  brought  by  the  appellee,  Thomas 
K.  Grigsby,  against  the  appellant,  Thomas  J.  Turren- 
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tine,  and  one  John  H.  Davis;  and  counted  upon  a  prom- 
issory note  for  f 2,500.  The  complaint,  as  originally 
filed,  averred  that  there  was  a  credit  of  f  1,500  on  said 
note. 

The  plaintiff  subsequently  amended  his  complaint  by 
adding  another  count  thereto,  in  which  he  counted  upon 
a  note  for  $500. 

When  the  cause  was  called  for  trial,  the  defendant  in- 
terposed a  plea  to  the  jurisdiction  of  the  court,  whicli 
plea  was  based  upon  the  following  facts :  At  that  term 
of  the  circuit  court  of  Limestone  county,  the  regular 
judge,  H.  C.  Speake,  presided  the  first  two  days  of  the 
term,  when  he  was  taken  sick;  and  his  sickness  being 
certified  to  the  Governor,  the  Governor  appointed  D.  W. 
Speake  as  special  judge  to  preside  the  remainder  of  the 
term.  The  transcript  contains  an  order  of  the  appoint- 
ment of  said  D.  AV.  Speake,  as  special  judge.  The  plea 
to  the  jurisdiction  of  the  court,  based  upon  the  fact  of 
D.  W.  Speakers  appointment  and  setting  up  that  he  was 
not  duly  appointed  and  was  without  authority  to  pre- 
side, was  demurred  to,  upon  the  ground  that  he  was 
duly  and  regularly  appointed  under  the  statute  provid- 
ing therefor.  This  demurrer  was  sustained,  and  the  de- 
fendant duly  excepted. 

The  plaintiflF,  in  rebuttal,  testified  that  just  before 
the  present  suit  was  brought,  the  defendant  made  out 
a  note  to  the  plaintiflF  for  $600,  as  evidencing  the  amount 
due  the  plaintiflf,  and  that  it  was  understood  between 
them  that  J.  H.  Davis  was  to  sign  the  note  with  him; 
that  upon  Davis  declining  to  sign  the  note,  the  defend- 
ant also  declined  to  sign  it,  saying  at  the  time  that  he 
did  not  owe  the  plaintiflf  that  sum.  This  note  was  in- 
troduced in  evidence  against  the  objection  and  excep- 
tion of  the  defendants. 

The  defendants  pleaded  payment  of  the  note  for 
$2,500;  and  as  to  the  note  counted  on  in  the  second 
count  of  the  complaint,  they  pleaded  non  est  factum. 

On  the  trial  of  the  case,  the  plaintiflfs  introduced  in 
evidence  the  note  sued  on,  which  was  signed  by  the  de- 
fendants. This  note  was  dated  January  21,  1893,  and 
was  given  for  $2,500,  and  was  due  on  March  1,  1893. 
The  entries  of  credit  upon  this  note,  as  shown  by  the 
recitals  in  the  bill  of  exceptions,  showed  that  $1,811.15 
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had  b^n  paid  on  said  note.    These  credits  were  made 
at  different  dates,  the  first  one,  as  indorsed  on  said  note, 
being  March  23,  1893.    The  plaintiff,  as  a  witness,  testi- 
fied that  subsequent  to  the  execution  of  this  note,  the 
(defendant  Turrentine  borrowed  from  him  five  hundred 
doJJars;  that  at  the  time  of  borrowing  this  amount,  the 
defendant  agreed  to  execute  to  him  a  note  therefor  with 
surety,  and  subsequently  he  saw  a  note  executed  to  him 
bv  the  defendant  Turrentine,  and  the  defendant  Davis, 
forfivehundred  dollars;  but  that  this  note  had  been  lost, 
ill  describing  the  note,  he  testified  that  it  was  executed 
^^  June  Ist,  1893,  and  was  payable  on  September  1st, 
3893.   The  plaintiff  further  testified  that  on  December 
^th,  1893,  the  defendant  Turrentine  paid  him  six  hun- 
dred  dollars,  which  he  applied,  first  to  the  payment  of  the 
^^^  hundred  dollar  note  which  was  due  September  1st, 
^^^3,  and  that  the  balance  of  the  six  hundred  dollars 
tlT^  Applied  to  the  two  thousand,  five  hundred  dollars; 
^t  this  application  of  the  payment  w^as  made  without 
8i\Vy  direction  on  the  part  of  th^  defendant  Turrentine. 
The  defendant  testified  that  he  did  not  execute  the 
note  for  five  hundred  dollars  as  testified  to  by  the  plain- 
tiff; that  on  February  17th,  1893,  he  paid  to  the  plain- 
tiff five  hundred  dollars  on  the  two  thousand,  five  hun- 
dred dollar  note,  for  which  no   credit  was  given   him; 
that  lie  borrowed  the  money  to  make  this  payment  from 
one  W.  E.  Fletcher. 

W.  E.  Fletcher  was  introduced  as  a  witness  for  the 
plaintiff,  and  testified  that  he  loaned  the  defendant 
1500  and  took  his  note  for  the  same,  dated  March  1, 
1893 ;  that  he  let  him  have  the  amount  at  different  times, 
paying  him  as  much  as  |430,  and  that  after  the  amount 
loaned  was  |500  he  took  his  note  dated  March  1.  This 
note  was  read  to  the  jury  by  the  witness  Fletcher, 
against  the  objection  and  exception  of  the  defendant. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  plaintiff,  gave  to  the  jury  the  fol- 
lowing written  charges :  ( 1. )  "The  burden  of  proof  as 
to  payment  is  on  the  defendants ;  and  if  the  evidence  is 
evenly  balanced,  your  verdict  on  this  point  should  be  for 
the  plaintiff."  (2.)  "If  you  find  that  the  |600  credit 
in  December  was  by  Mr.  Grigsby  applied  to  the  |500 
note  or  due  bill  of  June  1st,  1893,  then  you  will  place 
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the  balance  only  over  the  f  500  note  on  the  |2,500  note." 
To  the  giving  of  each  of  the  cliarges,  the  defendants  sep- 
arately excepted. 

There  were  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal,  and  assign  as  error  the  several 
rulings  of  the  trial  court  to  wliich  exceptions  were 
reserved. 

W.  T.  Sanders  and  J.  J.  Turrentine,  for  appellant. 
The  act  providing  for  the  appointment  of  a  special 
judge  in  this  State  is  contained  in  Acts,  1894-95,  p.  1135, 
and  provides  that  such  special  judge  shall  be  appointed 
and  commissioned  by  the  Governor,  and  there  is  no  evi- 
dence whatever  of  any  commission  having  been  issued 
to  the  said  D.  W.  Speake  to  preside  as  such  special 
judge,  so  far  as  the  records  of  the  Limestone  circuit 
court  show,  or  so  far  as  this  transcript  shows.  It  can  not 
be  maintained  that  said  special  judge  could  have  been 
vested  with  any  authority  to  preside  at  said  term,  save 
by  a  commission  issued  from  the  Governor  in  accord- 
ance with  the  foregoing  act.  A  judgment  entered  by  a 
court  without  jurisdiction  is  void. — 12  Amer.  &  Eng. 
Encvc.  of  Law,  371,  §13,  note  4;  Watts  v.  Frazer^  80 
Ala.*^  186. 

:McClellan  &  JIcClellan^  contra. — The  statute 
fully  authorized  the  Governor  to  make  the  appointment 
of  a  special  judge  under  the  circumstances  contained 
in  the  record.— Acts,  1894-95,  p.  1135. 

The  note  given  by  Thos.  J.  Turrentine  to  W.  E. 
P^l etcher  was  offered  in  evidence  only  as  to  its  date. 
There  is  evidence  that  he,  Turrentine,  received  some  of 
tlie  money  with  which  lie  made  the  payment  of  five  hun- 
dred dollars  on  February  17th,  from  W.  E.  Fletcher, 
for  which  he  gave  this  note.  Hence,  the  appellee  prop- 
erly contradicted  this  evidence  by  the  date  of  this  note, 
^larch  1st.  This  was  strong,  competent  evidence  against 
the  appellant  on  a  material  point. 

In  regard  to  the  unsigned  six  hundred  dollar  note, 
testified  about  by  Walter  McWilliams,  R.  A.  McCIellan 
and  the  appellee :  Shortly  before  this  suit  it  was  drawn 
up  or  filled  out  by  Thos.  J.  Turrentine  in  the  presence  of 
the  appellee.   It  not  then  being  signed,  the  appellee  left 
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it  with  Walter  McWilliams,  who  thought  he  left  it  with 
R.  A.  McClellan.  It  could  not  be  found,  although  dili- 
gently searched  for.  The  only  objection  to  this  notf; 
was  that  it  was  not  signed.  Of  course  it  was  not  offered 
as  a  signed  note  or  anything  other  than  it  was  as  de- 
scribed by  the  witnesses.  Being  in  the  handwriting  of 
Thos.  J.  Turrentine,  it  was  an  admission,  however  sub- 
sequently qualified,  of  a  liability  to  the  appellee  of  six 
hundred  dollars.  To  this  extent  it  was  entirely 
competent. 

BRICKELL,  C.  J. — 1.  The  several  questions  raised 
as  to  the  competency  of  the  judge  presiding  in  the  court 
below,  have  been  settled  adversely  to  the  appellant. 
Bell  i\  State,  115  Ala.  25;  /..  d  N.  R,  R.  Co.  v.  Malone, 
116  Ala.  600. 

2.  The  material  inquiry  in  considering  the  relevancy 
of  evidence  is,  whether  it  has  a  tendency  to  establish 
any  fact  material  to  support  the  plaintiff's  case,  or  the 
defense  of  the  defendant.  If  such  is  its  tendency,  it  is 
admissible,  and  the  question  of  its  sufficiency  or  weight 
belongs  to  the  province  of  the  jury,  under  appropriate 
instructions  from  the  court. — 1  Brick.  Dig.  809,  §81. 
The  defendant  had  testified  that  he  had  made  a  payment 
of  five  hundred  dollars,  on  the  17th  February,  1893,  on 
the  note  tbe  foundation  of  suit,  and  that  he  got  lour 
hundred  and  thirty  dollars  of  the  money  from  Fletcher. 
The  note  he  gave  Fletcher  for  money  borrowed,  bore 
<late  ilarch  1st,  1893.  It  may  be,  the  presumption  that 
the  note  bore  the  date  of  the  loan  was  weak,  and  that  it 
was  neutralized  by  tbe  evidence  of  Fletcher,  that  the 
loan  was  made  prior  to  the  giving  of  the  note;  it  was 
for  the  jury  under  all  the  circumstances  to  determine 
how  far  it  should  prevail.  And  so  the  note  for  six  hun- 
dred dollars,  written  by  the  defendant,  payable  to  the 
plaintiff,  and  passing  into  his  possession,  though  the 
defendant  refused  on  request  to  sign  it,  saying  he  did 
not  o\ve  the  plaintiff  that  sum,  was  admissible.  When 
it  was  written  by  the  defendant,  it  was  prima  facie  an 
admission  that  he  owed  plaintiff  that  amount;  an  ad- 
mission capable  of  explanation  or  contradiction,  but 
which  must  be  taken  in  Connection  with  whatever  of  ex- 
planatory or  contradictory  evidence  may  be  offered. 
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3.  A  party  pleading  or  relying  on  payment,  hag  the 
burden  of  proof  resting  upon  him,  for  if  the  fact  exists,  it 
lies  peculiarly  within  his  knowledge.  In  all  civil  causes^ 
if  the  testimony  be  evenly  balanced,  or  in  equilibrium, 
which  is  the  same  thing,  then  the  verdict  must  be 
against  the  party  on  whom  the  burden  of  proof  rests. 
Vandcventcr  v.  Ford  db  Moseley,  60  Ala.  610;  Lehman 
Bros.  V.  McQueen,  65  Ala.  570.  This  is  the  proposition 
underlying  the  first  instruction  given  at  the  instance  of 
the  plaintiff,  and  in  the  giving  of  it,  the  court  below  did 
not  err. 

4.  The  rule  of  law  governing  the  application  of  pay- 
ments, when  the  party  making  the  payment  is  indebted 
on  more  accounts  than  one  to  the  party  receiving  pay- 
ment, is  well  settled.  Before,  or  at  the  time  of  payment, 
the  debtor  may  direct  its  application — if  he  does  not 
direct  its  application,  the  creditor  has  the  right  to  ap- 
ply it  as  he  pleases.  A  disputed  question  of  fact  in  this 
case,  was  whether  the  defendant  had  directed  a  partic- 
ular payment  to  be  applied  to  the  credit  of  the  note  in 
suit.  Upon  this  question,  the  testimony  of  the  plaintiff 
and  of  the  defendant  was  in  conflict.  In  view  of  this 
conflict,  the  second  instruction  given  at  the  instance  of 
the  plaintiff  was  erroneous,  and  is  cause  of  reversal. 
1  Brick.  Dig.  344,  §135;  Adams  v.  Thornton,  78  Ala. 
489.  It  predicates  the  application  of  the  payment 
wholly  on  the  act  of  the  plaintifl:,  withdrawing  from  the 
consideration  of  the  jury  the  testimony  of  the  defend- 
ant, that  he  had  directed  its  application  to  the  payment 
of  the  note  in  suit. 

We  do  not  deem  it  necessary  to  consider  the  other  in- 
structions given  or  refused,  to  which  exceptions  were 
reserv^ed ;  it  is  not  probable  that  they  will  be  presented 
in  the  same  form  upon  another  trial. 

Let  the  judgment  be  reversed  and  the  cause 
remanded. 
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Tyson  v.  Chestnut.  \\^  gj| 

Action  torecover  Damages  for  Breach  of  the  Covenants 

of  a  Lease. 

1.  Redemption  from  mortgage  sale;  payment  or  tender  to  guardian 

of  minor  sufficient, — ^Where  at  a  sale  foreclosing  a  mortgage, 
the  land  is  purchased  by  a  minor,  redemption  under  the 
statute  (Code  of  1886.  §1881;  Code  of  1896.  S3507).  can  be 
made  by  the  payment  or  tender  of  the  purchase  money  with 
10  per  cent,  per  annum  thereon,  and  all  lawful  charges  to 
the  guardian  of  said  minor;  and  upon  such  payment  or  ten- 
der to  the  guardian,  the  title  is  divested  out  of  the  ward  and 
invested  in  the  redemptioner. 

2.  Redemption  of  lands  under  statute;  when  ratification  of  lease 

or  atonement  from  tenant  not  shown. — ^Where,  after  the  pur- 
chase of  lands  at  a  sale  foreclosing  a  mortgage  thereon,  the 
purchaser  leases  to  another  the  lands  for  a  term  of  years, 
separate  notes  for  each  year  being  taken  for  the  rent,  and 
shortly  before  the  expiration  of  the  first  year,  and  while  the 
lessee's  crop  was  outstanding,  the  mortgagor  redeems  said 
lands  under  the  statute,  and  then  conveys  them  to  a  third 
person,  the  fact  that  such  third  person  accepted  from  the 
lessor  the  rent  note  for  that  current  year,  but  refused  to  ac- 
cept the  lease  or  either  rent  note  for  the  remaining  years, 
does  not  constitute  a  ratification  of  the  lease  or  an  election 
on  the  part  of  the  vendee  of  the  mortgagor  to  accept  atone- 
ment from  the  tenant  under  the  terms  of  the  lease. 

3.  Landlord  and  tenant;  breach  of  covenant  in  lease  for  quiet  en- 

joyment; when  sufficiently  shown. — In  an  action  by  a  lessee 
tQ  recover  damages  for  a  breach  of  the  covenant  in  the  lease 
of  quiet  enjoyment  where  it  is  alleged  in  the  complaint  that 
the  plaintiff  was  evicted  from  the  premises  under  a  title 
which  was  paramount  to  that  of  the  defendant  in  order  to 
support  such  assignment  of  the  breach  it  is  not  necessary 
to  prove  an  actual,  forcible  eviction,  but  proof  cf  demand  of 
possession  by  persons  holding  a  title  paramount  to  that  of 
the  plaintiff's  landlord,  and  that  the  plaintiff  surrendered 
possession  in  obedience  to  such  demand  and  in  recognition  of 
the  dominant  character  of  the  title  under  which  the  demand 
was  made,  supports  the  allegations  of  the  complaint  and  en- 
titles the  plaintiff  to  a  recovery. 
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4.  Jtistices  of  the  peace;  jurisdiction  over  defendant,  when  he  ap* 

pears  and  defends  suit,  although  not  regularly  summoned. 
Where  a  defendant  in  a  suit  before  a  Justice  of  the  peace 
has  notice  of  the  pendency  of  such  suit,  and  appears  and  de- 
fends it,  the  jurisdiction  of  the  justice  over  his  person  is  com- 
plete, although  he  may  not  have  been  regularly  served  with  a 
summons  to  answer  the  suit;  and  a  judgment  rendered 
against  him  in  such  suit  is  not  void  for  want  of  jurisdiction 
of  defendant. 

5.  Same;  same;  admissihility  of  proceedings  in  action  of  unlawful 

detainer  in  a  suit  for  breach  of  covenant  of  quiet  enjoyment 
in  lease. — In  an  action  by  a  tenant  against  his  landlord  to 
recover  damages  for  breach  of  covenant  of  Quiet  enjoyment 
in  a  lease  contract,  where  the  breach  complained  of  is 
the  eviction  of  the  lessee  under  a  writ  of  restitution  issued 
on  a  judgment  recovered  against  him  in  an  action  of  unlaw- 
ful detainer,  alleged  to  have  been  brought  by  the  holder  of 
a  title  to  the  leased  premises  paramount  to  that  of  the  land- 
lord, it  is  no  objection  to  the  introduction  in  evidence  of  the 
proceedings  and  judgment  in  the  unlawful  detainer  suit,  that 
it  does  not  appear  from  the  docket  and  papers  before  the 
justice  that  the  defendant  in  such  suit  was  served  with  a 
summons,  if  it  is  shown  by  the  evidence  in  the  pending  suit 
for  the  breach,  that  the  defendant  had  notice  of  the  pen- 
dency of  the  suit  before  the  justice,  and  appeared  and  de- 
fended it. 

6.  Landlord  and  tenant;  judgment  in  unlawful  detainer  suit  bind- 

ing on  landlord  when  notified  by  tenant  to  defend. — Where  an 
action  of  unlawful  detainer  is  brought  against  a  tenant  by  a 
third  person,  and  the  tenant  notifies  his  landlord  of  its  pen- 
dency and  requests  him  to  appear  and  defend  it.  which  he 
fails  to  do,  the  judgment  rendered  therein  against  the  tenant 
Is  as  binding  against  the  landlord  as  if  he  had  appeared,  or 
had  been  originally  a  party. 

7.  Same;  same;  admissibility  of  such  judgment  and   the   proceed- 

ings  in  action  by  tenant  for  breach  of  covenant  of  quiet  en- 
joyment.— In  an  action  by  a  tenant  against  his  landlord  to 
recover  damages  for  breach  of  covenant  of  quiet  enjoyment 
contained  in  a  lease  contract,  where  the  breach  complained 
of  is  the  eviction  of  the  lessee  under  a  writ  of  restitution 
issued  on  a  judgment  against  him  in  an  action  of  unla^w^ul 
detainer,  alleged  to  have  been  brought  by  the  holder  of  a 
title  to  the  leased  premises  paramount  to  that  of  the  landlord, 
the  proceedings  in  the  unlawful  detainer  suit  are  admissible 
in  evidence,  although  the  landlord  was  not  a  party  thereto,  if 
it  is  shown  that  he  was  notified  by  the  tenant  of  the  pendency 
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of  said  suit,  and  was  requested  by  him  to  appear  and  defend 
it,  which  he  refused  or  failed  to  do;  and  the  Judgment  in  the 
unlawful  detainer  suit  is  admissible  as  a  part  of  the  evi- 
dence of  plaintiff's  eviction  as  laid  in  the  complaint,  whether 
or  not  it  shows  that  the  ri^ht  upon  which  it  was  rendered 
was  paramount  to  plaintiff's  right  under  the  lease. 

8.  Notary  public  and  ex  officio  justice  of  the  peace;  jurisdiction  of 
action  for  unlawful  detainer. — A  notary  public  and  ex  officio 
Justice  of  the  peace  has  the  same  Jurisdiction  within  his  pre- 
cinct of  the  action  of  unlawful  detainer  as  a  Justice  of  the 
peace  elected  for  such  precinct  would  have. 

9-  ^^dence;  when  error  without  injury  to  admit  incompetent  evi- 
dende. — Error  in  the  admission  of  incompetent  evidence  is 
without  injury  when  the  same  fact  is  proved  by  competent 
evidence  to  which  no  objection  was  interposed. 
10.  Action  for  breach  of  covenant  for  quiet  enjoyment  in  lease; 
measure  of  damages. — The  measure  of  damages  for  the 
breach  of  a  covenant  of  possession  and  enjoyment  in  a  lease, 
where  the  rent  has  not  been  paid,  is,  the  difference  between 
the  value  of  the  leasehold  at  the  time  of  the  breach  and  the 
amount  of  the  rent  reserved  covering  the  period  of  the  non- 
enjoyment  of  the  premises  tinder  the  lease;  and  in  an  action 
to  recover  damages  for  such  breach,  evidence  tending  to 
show  what  is  such  difference  is  relevant  and  admissible. 
^1-  Evidence  of  current  price  of  value  of  articles;  postal  cards  from 
cotton  factors  containing  price  of  cotton  not  admissible. — A 
postal  card  sent  out  from  time  to  time  by  cotton  factors  to 
their  correspondents  or  customers,  stating  the  price  of  cot- 
ton, are  not  "prices  current  or  commercial  lists  printed  at 
any  commercial  mart."  within,  the  meaning  of  the  statute 
making  such  prices  current  or  commercial  lists  presumptive 
evidence  of  the  value  of  any  article  of  merchandise  specified 
therein,  (Code  of  1886,  52779;  Code  of  1896,  51810)  ;,and  such 
postal  cards  are  not  admissible  in  evidence  in  proof  of  the 
price  of  cotton  stated  in  them. 

-A.PPEAL  from  the  Circuit  Court  of  Lowndes. 

I'Hed  before  the  Hon.  E.  W.  Pettus^  Special  Judge. 

^  This  was  an  action  brought  by  the  appellee,  J.  C. 
^hestnut,  against  the  appellant,  M.  M.  Tyson,  to  recover 
?^mages  for  the  breach  of  a  contract  of  lease,  entered 
ir*^  by  the  plaintiff  with  the  defendant,  by  which  lease 
^-  ^I.  Tyson,  as  guardian  of  S.  L.  Tyson,  rented  to  J.  C. 
^b^stnut  a  tract  of  land  situated  in  Lowndes  county, 
^^bama,  known  as  the  Ewing  place,  for   four   years, 
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to- wit,  1890,  1891,  1892,  1893;  said  Chestnut  executing 
at  the  time  of  the  lease  his  four  notes  for  the  annual 
rent.  In  this  lease  there  was  the  following  stipulation : 
"The  said  M.  M.  Tyson  guarantees  to  said  Chestnut  a 
peaceful  and  legal  possession  of  the  place  above  men- 
tioned for  the  time  specified." 

The  complaint  contained  but  one  count,  in  which  is 
set  out  the  two  breaches  of  the  covenants  of  the  contract 
of  lease  counted  upon,  in  which  it  is  averred  that  the 
plaintiflF,  while  in  the  posession  of  the  property  rented 
from  the  defendant,  was  evicted  from  said  premises  by 
S.  J.  Chestnut,  N.  F.  Chestnut,  E.  B.  Chestnut  and  J-  T, 
Chestnut,  under  a  title  which  was  paramount  to  that  of 
the  defendant  and  in  existence  before  and  at  the  time 
of  making  said  contract.  These  breaches  of  the  contract 
of  lease,  as  alleged  in  the  complaint,  are  copied  at 
length  in  the  opinion.  The  defendant  interposed  a  de- 
murrer to  the  complaint,  upon  the  ground  that  it  failed 
to  state  that  the  title  which  was  alleged  to  be  in  S.  J. 
Chestnut,  N.  F.  Chestnut,  E.  B.  Chestnut  and  J.  T. 
Chestnut  was  a  lawful  title.  This  demurrer  was  over- 
ruled. The  defendant  then  filed  the  plea  of  the  general 
issue  and  a  special  plea,  in  which  she  averred  that  at 
the  time  of  the  alleged  eviction  the  plaintiflF  was  a  ten- 
ant of  the  said  S.  J.  Chestnut,  N.  F.  Chestnut,  E.  B. 
Chestnut  and  J.  T.  Chestnut.  To  this  plea  the  plaintiff 
demurred  upon  the  following  grounds:  1.  Because  it 
presents  an  immaterial  issue.  2.  For  that  the  plaintiff 
may  have  been  a  tenant  of  S.  J.  Chestnut,  N.  F.  Chest- 
nut, E.  B.  Chestnut  and  J.  T.  Chestnut  at  the  time  of 
bis  alleged  eviction,  and  yet  have  been  evicted  by  a  title 
paramount  to  the  title  derived  by  him  from  the  defend- 
ant. 3.  Said  plea  fails  to  deny  that  the  title  of  S.  J. 
Chestnut,  N.  F.  Chestnut,  E.  B.  Chestnut  and  J.  T. 
Chestnut  was  paramount  to  the  title  derived  by  the 
plaintiff  from  the  defendant,  and  fails  to  deny  that  said 
title  was  in  existence  before  and  at  the  time  of  the  con- 
tract of  lease  sued  on.  This  demurrer  was  sustained. 
The  defendant  then  filed  another  special  plea,  in  which 
she  averred  that  after  the  making  of  said  lease  and 
prior  to  the  eviction  alleged  in  said  complaint,  the  said 
S.  J.  Chestnut,  X.  F.  Chestnut,  E.  B.  Chestnut  and  J.  T. 
Chestnut  demanded  of  the  defendant  the  note  for  the 
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first  instalment  of  rent  due  under  said  lease,  and  there- 
upon the  defendant  delivered  up  said  note  to  said  Chest- 
nuts; that  thereafter  and  l^fore  the  said  alleged 
eviction,  the  said  S.  J.,  N.  F.,  E.  B.  and  J.  T.  Chestnut 
demanded  the  amount  due  on  said  note  from  J.  C. 
Chestnut,  who  paid  the  sum  to  them  as  and  for  the 
agreed  rent.  Wherefore,  this  defendant  says  that  said 
S.  J.,  N.  F.,  E.  B.  and  J.  T.  Chestnut  became  bound  by 
the  terms  of  said  lease,  and  said  plaintiff  became  and 
was  entitled  to  hold  and  enjoy  said  lands  under  the 
terms  of  said  lease  for  the  full  term  thereof  as  the  ten- 
ant of  the  said  S.  J.,  N.  F.,  E.  B.  and  J.  T.  Chestnut,  and 
that  the  title  of  the  said  S.  J.,  N.  F.,  E.  B.  and  J.  T. 
Chestnut  was  not  paramount  at  the  time  of  the  said 
alleged  eviction. 

Plaintiff  demurred  to  this  plea,  assigning  the  same 
grounds  as  were  interposed  to  plea  No.  2,  and  upon  the 
further  ground  that  said  plea  failed  to  aver  that  the 
plaintiff  became  the  tenant  of  said  S.  J.,  N.  F.,  E.  B. 
and  J.  T.  Chestnut,  under  the  contract  of  lease  sued 
upon.  The  court  sustained  thi.5  demurrer.  There- 
upon the  defendant  amended  the  last  mentioned  special 
plea  by  adding  the  averment,  that  "said  J.  C.  Chestnut, 
attorned  to  the  said  S.  J.,  N.  F.,  E.  B.  and  J.  T.  Chest- 
nut, as  tenant  under  said  lease." 

The  plaintiff  demurred  to  the  plea  as  thus  amended, 
assigning  the  same  grounds  which  had  been  interposed 
to  said  plea  before  amendment,  and  the  following  addi- 
tional grounds :  1.  Said  plea,  as  amended,  fails  to  aver 
that  said  contract  of  lease  sued  on  was  ever  transferred, 
signed  or  delivered  by  defendant  to  S.  J.,  N.  F.,  E.  B. 
and  J.  T.  Chestnut.  2.  Said  plea  fails  to  aver  that  the 
three  other  notes  described  in  said  lease  sued  on  were 
ever  transferred  or  assigned  bv  the  defendant  to  said 
S.  J.,  X.  F.,  E.  B.  or  J.  T.  Chestnut.  3.  Said  plea  fails 
to  deny  that  the  defendant  was  notified  by  the  plaintiff 
to  defend  the  unlawful  detainer  suit  set  forth  in  the 
second  breach  assigned  in  plaintiff's  complaint,  and 
fails  to  deny  that  after  such  notification  judgment  was 
rendered  against  plaintiff  in  said  suit.  These  demur- 
rers to  the  plea  as  amended  were  overruled,  and  issue 
was  joined  thereon. 

The  plaintiff  introduced  documentary  evidence  show- 
ing that  on  December  4,  1888,  the  defendant  Mrs.  M.  M. 
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Tyson,  as  guardian  of  S.  L.  Tyson,  a  minor,  was  the 
holder  and  owner  of  a  note  executed  by  E.  W.  Ewing 
and  J.  T.  Dickson,  for  the  sum  of  f4,488.75,  and  of  a 
mortgage  executed  by  the  said  Ewing  and  Dickson  and 
their  respective  wives,  securing  said  note;  that  said 
mortgage  was  upon  a  certain  tract  of  land  situated  in 
Lowndes  county,  Alabama,  known  as  the  Ewing  place, 
which  is  described  in  the  complaint.  That  upon  the  de- 
fault in  payment  of  said  debt,  M.  M.  Tyson,  as  said 
guardian,  by  bill  in  chancery,  foreclosed  said  mortgage, 
and  at  the  foreclosure  sale  il.  M.  Tyson,  for  and  in  the 
name  of  said  S.  L.  Tyson,  her  ward,  became  the  pur- 
chaser thereof,  and  on  April  15,  1889,  the  register  in 
chancery  executed  and  delivered  to  said  S.  L.  Tyson  a 
deed  of  conveyance  to  said  land;  that  said  sale  was 
afterwards,  to-wit,  on  July  22, 1889,  reported  by  the  reg- 
ister and  confirmed. 

It  was  admitted  on  the  trial  of  this  cause,  that  the 
proceedings  in  said  foreclosure  sale  were  regular,  and 
that  the  legal  title  was,  thereby,  divested  out  of  said 
Ewing  and  Dickson,  as  mortgagees,  and  invested  in  said 
S.  L.  Tyson,  by  virtue  of  said  deed  from  the  register, 
subject,  however,  to  the  statutory  right  of  said  Ewing 
and  Dickson,  or  either  of  them,  to  redeem  said  lands. 
It  was  also  admitted  that  the  legal  title  to  said  lands 
was  in  the  mortgagors  up  to  the  time  of  the  foreclosure 
sale. 

The  plaintiff  offered  in  evidence  the  lease  counted 
upon,  which  was  executed  by  said  M.  M.  Tyson  to  plain- 
tiff, on  November  9,  1889.  The  proof  showed,  without 
conflict,  that  the  lands  described  and  referred  to  in  the 
lease  offered  in  evidence,  were  the  same  lands  referred 
to  and  described  in  an  unlawful  detainer  suit  before 
one  Harbin,  notary  public  and  ex  officio  justice  of  the 
peace,  and  in  the  chancery  proceedings  for  the  foreclos- 
ure of  the  Ewing  and  Dickson  mortgages,  and  in  the 
various  deeds  offered  in  evidence.  The  plaintiff  also 
introduced  in  evidence  a  deed  from  J.  T.  Dickson  and 
wife  to  E.  W.  Ewing  to  said  lands,  bearing  date  Feb- 
ruary 7,  1889,  by  which  deed  Dickson  conveyed  to 
Ewing  his  entire,  undivided  one-half  interest  in  said 
lands.  The  plaintiff  then  introduced  in  evidence  a  deed 
from  M,  M.  Tyson,  guardian  of  S.  L.  Tyson,  to  E.  W. 
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Ewing,  bearing  date  September  8,  1890,  which  deed  re- 
cited the  fact  that  said  Ewing  had  complied  with  all  the 
requirements  for  the  redemption  of  said  lands  which 
had  been  sold  in  the  foreclosure  suit,  and  had  paid  the 
amount  due  under  said  suit,  and  conveyed  to  said 
Ewing  "all  the  right,  title  and  interest  of  said  S.  L.  Ty^ 
son  and  of  myself,  as  such  guardian,  and  otherwise,  in 
and  to''  the  said  lands.  It  was  shown  by  the  evidence 
that  the  money  mentioned  in  said  deed  as  the  consider- 
ation thereof,  was  paid  to  M.  M.  Tyson,  as  therein  re- 
cited, and  that  at  the  time  said  money  was  paid  to  her 
she  was  guardian  of  said  S.  L.  Tyson,  and  it  was  paid  to 
her  as  such  guardian  for  the  redemption  of  the  lands  de- 
scribed tlierein,  which  had  been  sold  under  the  decree 
of  foreclosure. 

There  was  then  introduced  in  evidence  a  deed  from 
said  E.  W.  Ewing  to  E.  B.  Chestnut,  J.  T.  Chestnut,  N. 
F.  Chestnut  and  S.  J.  Chestnut,  bearing  date  September 
8th,  1890,  in  which  said  Ewing  conveyed  to  the  grantees 
all  of  his  right,  title  and  interest  in  said  lands. 

It  was  further  shown  by  the  evidence  that  at  the  time 
of  the  execution  of  the  deed  from  Dickson  to  Ewing  and 
of  Ewing  to  E.  B.  Chestnut  and  others,  and  of  the  deed 
from  M.  51.  Tyson  to  E.  W.  Ewing,  the  plaintiff  was  in 
possession  of  said  lauds,  holding  the  same  under  the 
lease  from  M.  ]M.  Tyson  heretofore  referred  to. 

The  plaintiff  then  introduced  one  Harbin,  who  was 
a  notary  public  and  ex  officio  justice  of  the  peace  in 
January,  1891,  in  Brooks  beat,  Lowndes  county,  Ala- 
bama, and  handed  to  said  Harbin  certain  papers  pur- 
I)orting  to  be  a  copy  of  the  docket  and  proceedings  in  an 
action  of  unlawful  detainer  tried  before  him  in  which 
E.  B.  Chestnut,  W.  F.  Chestnut,  J.  T.  Chestnut  and  S. 
J.  Chustnut  were  plaintiffs,  and  said  J.  C.  Chestnut, 
plaintiff  in  this  cause,  w^as  defendant.  Said  witness 
Harbin  testified  that  the  original  papers  in  said  unlaw- 
ful detainer  suit  and  his  court  docket  had  been  de- 
stroyed by  fire  while  he  was  holding  said  office  of  notary 
public  and  ex  officio  justice  of  the  peace,  but  that  he  had 
made  the  copies  of  said  proceedings  and  docket  entries 
and  endorsements  thereon  from  the  original  papers  and 
docket,  and  knew  the  same  to  be  correct  copies.  The 
plaintiff  then  offered  the  said  copies  of  said  papers  and 
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docket  entries,  with  the  endorsements  thereon,  in  evi- 
dence. These  papers  and  the  endorsements  thereon 
were,  in  all  respects,  regular,  and  it  was  shown  that 
ftaid  lands  were  situated  in  the  beat  of  the  county  where- 
in Harbin  was  notary  public  and  ex  officio  justice  of  the 
peace.  The  defendant  objected  to  the  introduction  in 
evidence  of  the  copies  of  the  proceedings  in  the  unlaw- 
ful detainer  suit,  upon  the  following  grounds:  1.  That 
the  defendant  in  this  suit,  M.  M.  Tyson,  was  not  a  par- 
ty to  said  judgment.  2.  That  said  judgment  in  the  un- 
lawful detained  suit  was  not  any  evidence  that  the  plain- 
tiffs therein  asserted  or  claimed  a  paramount  title  to 
the  lands  set  forth  in  the  complaint.  3.  That  said  judg- 
ment is  conclusive  that  the  relation  of  landlord  and  ten- 
ant existed  between  the  plaintiffs  and  the  defendant  in 
that  suit.  4.  That  the  court  in  which  said  suit  was 
tried  is  not  shown  to  have  had  jurisdiction  of  said  cause, 
in  that  it  does  not  appear  that  any  notice  of  said  suit 
was  issued  to  the  defendant  therein.  5.  Said  court  is 
shown  not  to  have  had  jurisdiction  of  said  suit,  because 
Harbin,  the  person  before  whom  said  cause  was  tried, 
w  as  a  notary  public  and  ex  officio  justice  of  the 
peace,  and  not  a  justice  of  the  peace.  The  court  over- 
ruled each  of  said  objections,  permitted  said  papers  to 
be  introduced  in  evidence,  and  to  each  of  these  rulings 
the  defendant  duly  excepted.  Among  the  papers  intro- 
duced was  a  writ  of  restitution  which  was  issued  by  the 
csaid  notary  public  and  ex  officio  justice  of  the  peace, 
after  the  recovery  of  the  judgment  by  the  plaintiffs 
against  the  defendant  therein,  and  upon  this  writ  of 
restitution  was  the  following  indorsement,  signed  by 
the  sheriff :  '^Executed  by  putting  E.  B.  Chestnut  into 
possession  of  the  within  described  lands,  and  collecting 
the  costs.^  The  defendant  separately  objected  to  the 
introduction  in  evidence  of  this  writ  and  the  indorse- 
ment thereon,  upon  the  grounds,  (1),  that  the  signature 
of  the  sheriff  was  not  proved,  and,  (2),  that  it  was  not 
proved  that  the  sheriff  had  signed  the  original  of  said 
return.  The  court  overruled  this  objection,  and  the  de- 
fendant duly  excepted. 

There  was  no  evidence  other  than  said  transcript 
from  the  justice's  court  that  any  notice  requiring  the 
defendant  therein  to  answer  in  said  unlawful  detainer 


Vol.  118. 


Digitized  by  VjOOQIC 


18»71  OF  ALABAMA.  396 

[Tyson  v.  Chestnut.] 

suit  was  ever  issued,  served  or  returned;  but  it  was 
shown  by  said  transcript  that  the  defendant  was  pres- 
ent at  the  trial  and  defended  the  suit,  interposing  the 
general  issue. 

The  plaintiff  in  the  present  suit,  as  a  witness  in  his 
own  behalf,  and  another  witness  introduced  by  the  de^ 
fendant,  testified  that  he  went  to  the  home  of  the  de- 
fendant, Mrs.  M.  M.  Tyson,  and  notified  her  of  the  pen- 
dency of  the  unlawful  detainer  suit,  and  that  he  had 
been  served  with  notice  of  its  institution,  and  that  he 
said  to  her,  that  she  had,  in  said  lease  to  him,  guaran- 
teed the  peaceful  and  legal  possession  of  said  premises 
during  the  time  therein  specified,  and  requested  her  to 
defend  said  suit;  that  this  notice  was  given  before  the 
trial  of  the  unlawful  detainer  suit;  but  that  Mrs.  M.  M. 
Tyson  did  not  appear  and  defend  said  suit.  The  plain- 
tiff further. testified  as  a  witness,  that  on  January  23, 
1891,  he  was  evicted  from  said  lands  by  the  sheriff  of 
Lowndes  county,  under  a  writ  of  restitution,  which  had 
been  issued  on  the  judgment  rendered  for  said  lands  in 
the  unlawful  detainer  suit;  and  that  E.  B.  Chestnut,  N. 
F.  Chestnut,  J.  T.  and  S.  J.  Chestnut  were,  under  said 
writ,  put  in  possession  of  the  said  lands.  This  witness 
further  testified  that  at  the  time  of  his  eviction,  the 
market  value  of  the  lease  of  the  rented  premises  was 
11,000  or  f  1,200  over  and  above  the  rent  he  had  agreed 
in  the  lease  to  pay  therefor.  The  defendant  objected 
to  the  question  eliciting  this  testimony,  and  moved  to 
exclude  the  testimony,  upon  the  following  grounds: 
1st.  No  such  damages  were  claimed  in  the  complaint 
2d.  That  the  true  measure  of  damages  was  the  differ- 
ence between  the  rents  reserved  for  said  years  and  the 
value  of  the  lease  at  the  date  of  its  execution.  3d.  That 
the  plaintiff  was  entitled  to  recover  only  nominal  dam- 
ages, in  that  the  rent  had  not  been  paid  for  the  last 
three  years  of  the  term  of  the  lease.  These  objections 
and  the  motion  were  overruled,  and  the  defendant  duly 
excepted.  Other  witnesses  for  the  plaintiff  were, 
against  the  objection  and  exception  of  the  defendant, 
permitted  to  testify  as  to  the  value  of  the  lease  at  the 
time  of  eviction.  There  was  also  evidence  introduced 
on  the  part  of  the  plaintiff  that  at  the  time  the  rent  was 
made  payable,  during  each  of  the  three  remaining  years. 
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the  value  of  the  cotton  was  from  8  to  10  cents  per  pound. 

Several  witnesses  introduced  by  the  defendant  testi- 
fied that  at  the  date  of  the  eviction  of  the  plaintiff,  tlie 
A^alue  of  the  lease  did  not  exceed  the  rent  agreed  to  be 
paid;  while  other  witnesses  testified  that  the  value  of 
said  lease  was  in  excess  of  the  rent  about  one  or  two 
bales  of  cotton  per  annum. 

It  was  shown  by  the  defendant,  Mrs.  Tyson,  without 
conflict,  that  after  the  date  of  said  deed  from  the  de- 
fendant, Mrs.  Tyson,  to  E.  W.  Ewing,  and  the  deed  from 
r.  W.  Ewing  to  E.  B.  Chestnut  and  others,  and  prior 
to  October  1st,  1890,  said  E.  B.  Chestnut  acting  for  him- 
self and  his  co-grantees,  received  of  Joseph  Norwood,  as 
agent  of  Mrs.  M.  M.  Tyson,  the  note  which  the  plaintifif 
J.  C.  Chestnut  had  executed  to  Mrs.  Tyson  under  said 
lease  for  the  rent  for  the  year  1890,  and  said  Norwood 
turned  over  to  said  E.  B.  Chestnut  said  note,  and  that 
at  the  same  time  said  Norwood,  as  agent  for  defendant, 
offered  to  deliver  to  said  E.  B.  Chestnut  the  other  notes 
given  by  plaintifif  for  rent  under  the  lease  sued  on  and 
the  lease  itself,  but  the  said  E.  B.  Chestnut  then  refused 
c(j  receive  the  lease  or  the  other  notes;  that  afterwards 
and  prior  to  commencement  of  said  suit  in  unlawful  de- 
tainer, said  J.  C.  Chestnut  paid  the  amount  of  said  note 
to  said  E.  B.  Chestnut,  who  thereupon  surrendered  the 
same  to  him,  said  J.  C.  Chestnut.  At  the  date  of  the 
said  payment,  J.  C.  Chestnut  was  holding  under  said 
lease  and  knew  that  the  said  E.  B.  Chestnut  and  his  co- 
grantees  were  claiming  the  title  to  the  lands  through 
Mrs.  Tyson,  as  aforesaid,  by  their  deed  from  E.  W. 
Ewing.  J.  C.  Chestnut,  plaintifif,  testified  that  there 
was  no  agreement  between  himself  and  his  four  broth- 
ers, E.  B.  Chestnut,  N.  F.  Chestnut,  J.  T.  Chestnut  and 
S.  J.  (;fhestnut,  that  he,  J.  C.  Chestnut,  should  continue 
to  occupy  the  land  under  said  lease.  It  was  shown  that 
at  the  time  of  the  delivery  of  the  note  of  1890,  as  afore- 
said, Joseph  Norwood  offered  to  turn  over  to  said  E.  B. 
Chestnut  and  his  co-grantees,  the  rent  notes  for  the 
years  1891,  1892  and  1893,  and  said  E.  B.  Chestnut  re- 
fused to  a(!cept  the  same. 

One  McWhorter,  a  witness  for  the  defendant,  testified 
that  he  was  a  dealer  in  cotton  in  the  town  of  Hayne- 
ville;  that  from  time  to  time  Lehman,  Durr  &  Co.,  cot- 
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ton  factors,  sent  to  him  postal  cards,  on  the  back  of 
which  were  printed  the  price  of  cotton  in  Montgomery, 
Alabama,  and  New  York.  Certain  of  these  cards  were 
received  by  said  witness  during  the  years  1892  and  1893. 
and  were  offered  in  evidence  by  the  defendant,  in  so  far 
as  they  purjmrted  to  show  the  price  of  cotton  in  Mont- 
gomery, Alabama;  but  on  motion  of  the  plaintiff  the 
court  excluded  such  cards,  and  refused  to  allow  them  to 
be  introduced.  To  this  ruling  the  defendant  duly  ex- 
cepted. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  plaintiff,  gave  to  the  jury  the  fol- 
lowing written  charges:  (1.)  **The  court  charges  the 
jury  that  if  they  believe  the  evidence,  they  should  find 
for  the  plaintiff>'  (2.)  "The  plaintiff  is  entitled  to  re- 
cover, if  you  believe  the  evidence,  and  the  amount  of  his 
recovery  should  be  the  damages  he  has  sustained  by  rea- 
son of  his  eviction,  with  interest  thereon  from  the  time 
of  his  eviction."  To  the  giving  of  each  of  these  charges 
the  defendant  separately  excepted,  and  also  separately 
excepted  to  the  court's  refusal  to  give  each  of  the  fol- 
lowing charges  requested  by  her :  ( 1. )  "If  the  jury  be- 
lieve the  evidence,  they  must  find  for  the  defendant." 
(2.)  "If  the  jury  believe  the  evidence,  the  plaintiff  is 
not  entitled  to  recover  under  the  first  breach  assigned." 
(3.)  "If  the  jury  believe  the  evidence,  the  plaintiff  is 
not  entitled  to  recover  more  than  nominal  damages." 
(5.)  "The  judgment  rendered  in  the  action  of  unlaAV- 
ful  detainer  Avas  not  binding  on  Mrs.  Tyson."  (6.) 
•The  damages  the  plaintiff  is  entitled  to  recover,  if  any, 
is  the  difference  in  the  rent  agreed  to  be  paid,  and  the 
value  of  the  lease  at  the  time  it  was  made."  (7.)  "If 
the  jury  believe  from  the  evidence  that  J.  C.  Chestnut 
never  paid  the  rent  which  he  agreed  to  pay  Mrs.  Tyson 
for  the  years  1891, 1892  and  1893,  then  the*^ plaintiff  can 
not  recover  more  than  nominal  damages."  (8.)  "If 
the  jury  believe  the  evidence,  the  plaintiff  is  not  entitled 
to  recover  under  the  second  breach  assigned."  (9.) 
"The  court  charges  the  jury  that  the  title  to  the  lands 
at  the  time  of  the  lease  was  vested  in  S.  L.  Tyson." 
ilO.)  "That  the  title  of  the  land  at  the  time  of  the 
alleged  ouster  was  in  S.  L.  Tyson."  (11.)  "That  there 
was  not,  at  the  time  of  the  execution  of  the  lease,  nor 
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at  any  time  thereafter,  before  the  commencing  of  this 
suit,  any  such  title  in  the  Chestnuts  as  was  paramount 
to  the  lease," 

There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  $871.54.  The  defendant  ap- 
peals, and  assigns  as  error  the  several  rulings  of  tie 
trial  court  to  which  exceptions  were  reserved. 

J.  M.  Chilton  and  Lomax  &  Ligon,  for  appellant. 
The  Chestnuts  acquired  no  interest  whatever  in  the 
property  by  virtue  of  Ewing's  deed  to  them.  Ewing 
then  had,  as  his  deed  shows,  only  the  statutory  right  of 
re«lomption — a  right  which  this  court  has  declared  to 
be  neither  property  nor  a  right  of  property,  but  a  mere 
personal  privilege  the  essential  nature  of  which  is  that 
it  is  confined  to  the  person  or  the  party  within  whose  op- 
tion its  exercise  rests. — Commercial  Real  Estate  d 
Building  Asso.  v,  Parker^  84  Ala.  208,  and  cases  there 
cited. 

The  Chestnuts  took  nothing  under  this  deed,  for  the 
reason  that  the  interest  attempted  to  be  conveyed — that 
is,  the  statutory  right  of  redemption — was  not  suscep- 
tible of  being  conveyed.  The  deed,  therefore,  was  void, 
and  shows  on  its  face  that  it  was  void. 

We  fully  recognize  the  principle  that  where  one  con- 
veys property  to  which  he  has  no  title,  and  incorpo- 
rates in  his  conveyance  covenants  of  warranty,  or  words 
which  under  our  statute  have  a  like  effect,  and  after- 
wards acquires  title,  the  subsequently  acquired  title 
will  pass  eo  instanti  to  the  original  grantee.  Such,  we 
concede,  would  have  been  the  effect  of  Mrs.  Tyson's  deed 
to  Ewing,  except  for  the  fact  that  Ewing  professes  to 
convey  a  special,  as  distinguished  from  a  general,  inter- 
est, viz.,  the  statutory  right  of  redemption.  His  deed 
in  respect  to  that  interest  being  void,  the  subsequently 
acquired  title  of  Ewing  did  not  pass  by  estoppel. 

In  3  Washburn  on  Real  Property,  p.  106,  §33,  in  con- 
sidering titles  by  estoppel,  it  is  said,  there  are  a  few  ex- 
ceptions to  the  effect  given  to  recitals  in  deeds,  one  of 
which  is  found  in  the  case  where  the  deed  containing 
the  recital  is,  upon  its  face,  a  void  one.  There  it  does 
not  work  an  estoppel. — Sinclair  v.  Jackson,  8  Cowan, 
543;  Wallace  v.  Miner,  6  Ohio,  366;  Concord  Bank  v. 
Bellis,  10  Cush.  276;  Lowell  v.  Daniels,  2  Gray.  161; 
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Cuthhertson  v.  Irving^  4  H.  &  N.  754;  Bigelow  on  Estop- 
pel, 350;  Tait  v,  Frow,  8  Ala.  543. 

It  is  clear  from  our  decisions  that,  unaffected  by  the 
statute  of  February  27,  1889  (Acts  of  1888-9,  p.  764), 
Ewing  acquired  no  right  to  exercise  the  statutory  right 
of  redemption  by  virtue  of  the  conveyance  of  his  (Dick- 
son's) equity  of  redemption  to  him  (Ewing). — Powers 
V,  Andrev's,  84  Ala.  289.  The  mortgage  was  executed 
prior  to  said  statute  and  was,  therefore,  unaffected  by 
it. — Lehman  v.  Moore,  84  Ala.  196. 

The  acceptance  by  E.  C.  Chestnut  and  his  co-pur- 
chasers of  the  first  rent  note  given  by  the  plaintiff  in 
this  action  and  the  collection  of  that  note  from  the 
plaintiff  as  tenant,  was  a  clear  adoption  as  matter  of 
law,  of  the  entire  lease.  If  these  parties  did  not  intend 
to  adopt  the  lease,  they  should  claim  no  right  under  it. 
Having  claimed  a  right  and  exercised  it  by  collecting 
the  rent  note  for  the  first  year,  they  absolutely  ratified 
the  lease  as  matter  of  law. — Bigelow  on  Estoppel,  pp. 
642,666;  Butler  v.  O'Brien,  5  Ala.  316;  Hatchett  v. 
Blanton,  72  Ala.  423.  If  the  question  is  one  of  inten- 
tion, it  was  a  question  peculiarly  for  the  jury,and 
the  court  erred  in  withdrawing  it  from  the  jury,  as  it 
did  when  it  gave  the  affirmative  charge  in  favor  of  the 
plaintiff.  "Whenever  it  is  necessary  from  the  evidence 
to  deduce  the  intention  of  the  parties,  a  general  charge 
as  to  the  effect  of  the  evidence  ought  not  to  be  given." 
a  Brick.  Dig.  110,  §§53,  55;  Cox  v.  Knight,  49  Ala.  173; 
fimith  r.  Collins,  94  Ala.  394. 

Gamble  &  Powell,  contra. — The  trial  court  did  not 
err  in  overruling  the  defendant's  demurrer  to  the  whole 
complaint. — Tyson  v.  Chestnut,  105  Ala.  149. 

The  proceedings  in  the  unlawful  detainer  case  were 
binding  on  Mrs.  Tyson  because  the  undisputed  testi- 
mony shows  she  was  notified  of  the  institution  of  the 
suit,  the  time  and  place  of  trial,  and  requested  to  de- 
fend it.  The  court  below,  under  the  proof,  properly 
admitted  the  proceedings  in  the  unlawful  detainer  suit. 
Tyson  v.  Chestnut,  105  Ala.  149.  The  writ  of  restitur 
tion  was  a  part  of  the  proceedings  in  the  unlawful  de- 
tainer suit.  It  had  been  destroyed.  A  certified  copy 
of  it  and  the  other  papers  were  admissible  in  evidence, 
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when  the  notary  public  and  ex  officio  justice  of  the 
peace  was  in  court  and  testified  to  their  correctness, 
especially  when  Chestnut  testified,  that  he  was  put  out 
of  possession  by  the  sheriff  of  Lowndes  county  under 
the  Avrit  of  restitution.  The  judgment  in  the  unlawful 
detainer  suit  was  also  admissible  under  section  3319  of 
the  Code. 

It  was  competent  for  the  witness  Chestnut  to  testify 
that  at  the  time  of  the  alleged  eviction  the  market  value 
of  the  rented  premises  was  one  thousand  to  twelve  hun- 
dred dollars,  over  and  above  the  rent  he  had  agreed  to 
pay  therefor. — Snodgrass  v.  Reynolds^  79  Ala.  452. 

The  redemption  of  the  land  by  Ewing  from  Mrs.  M. 
M.  Tyson,  the  defendant  in  this  case,  was  a  valid  re- 
demption. She  was  the  guardian  of  S.  L.  Tyson,  the 
minor  who  had  purchased  the  land  at  the  foreclosure 
sale;  and  the  payment  or  tender  as  provided  in  the 
statute,  to  the  guardian,  was  a  sufficient  exercise  of  the 
statutory  right  of  redemption. — Code  of  1886,  §1881 ; 
LcJnnau  i\  Moore,  93  Ala.  186;  Gardner  v.  Lanford,  86 
Ala.  508. 

ilcCLELLAN,  J. — Vi'e  entertain  no  doubt  that  tlie 
redemption  of  the  land  of  which  the  plaintiflf,  Chestnut, 
was  lessee  from  S.  L.  Tyson,  a  minor,  who  purchased  at 
the  sale  foreclosing  the  mortgage,  was  efficaciously  ef- 
fected by  the  payment  of  the  purchase  money,  with  ten 
per  cent,  per  annum  thereon,  and  all  other  lawful 
charges  to  Jlrs.  31.  M.  Tyson,  the  guardian  of  his  estate 
and  person.  The  statutory  provision  is  this:  "The 
debtor  must  also  pay  or  tender  to  the  purchaser  or  his 
vendee  the  purchase  money,  with  ten  per  cent  per  an- 
num thereon,  and  all  other  lawful  charges;  and  such 
payment  or  tender  has  the  effect  to  reinvest  him  with 
the  title;  and  if  a  convejance  has  been  made  to  the  pur- 
chaser, he  must,  at  the  cost  of  the  debtor,  convey  to  him 
such  title  as  he  acquired  by  the  purchase." — Code  of 
1886,  §1881;  Code  of  1896,  §3507.  The  statute  is  not  to 
be  so  narrowly  construed  in  respect  of  the  i)erson  mak- 
ing or  the  person  to  whom  tender  and  payment  is  to  be 
made  as  to  require  the  tender  to  be  made  by  a  debtor 
or  to  a  purchaser  who  is  twn  sui  juris,  and  incapable 
of  making  or  receiving  a  binding  payment,  or    failing 
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that,  to  force  a  proceeding  in  chancery  to  efifectuate  re- 
demption, when  the  incapacitated  party  is  under  guar- 
uainship.  In  Barringer  v.  Burke,  21  Ala  765,  it  was 
ruled  that  when  lands  sold  under  execution  are  pur- 
chased and  held  by  a  trustee  of  a  feme  covert  in  trust 
for  her,  an  offer  by  a  judgment  creditor  to  redeem  un- 
der the  statute  is  sufficient^  if  made  to  the  trustee.  It 
would  seem  that  the  inclination  of  the  court  was  that  a 
tender  to  the  cestui  que  trust  would  also  have  been  suf- 
ficient ;  but  a  decision  to  that  effect  was  not  necessary 
to  the  case,  and  was  expressly  pretermitted.  But  in 
Couth  way  v.  Berghaus,  25  Ala.  393,  it  was  expressly 
held  that  where  the  legal  title  is  in  a  non-resident  naked 
trustee  and  the  cestui  que  trust  has  control  of  the  title 
and  is  in  possession  and  in  the  perception  of  the  rents 
and  profits,  tender  may  be  made  to  the  latter.  So  it  is 
safe  to  say  that  a  tender  or  payment  may  be  good 
though  not  made  to  the  holder  of  the  legal  title,  the 
"'purchaser''  at  the  sale  souglit  to  be  redeemed  from. 
On  the  other  hand,  it  is  held  that  such  tender  and  pay- 
ment when  the  debtor  is  under  disability  need  not  be 
made  by  him,  but  is  well  made  by  his  guardian. — Mar- 
vin V.  >s(:hiUing,  12  Mich.  356;  Pardee  v.  Yan  Ahken,  3 
Barb.  (N.  Y.)  534. 

These  several  cases  illustrate  the  liberality  of  con- 
struction to  be  applied  to  the  statute  in  respect  of  the 
I)ersons  to  or  by  whom  tender  and  payment  may  be 
made.  It  is  certainly  no  extension  of  this  liberality, 
if  indeed  an  invocation  of  it  is  needed  to  justify  the 
proi)osition,  to  declare  that  a  tender  or  payment  is  well 
made  by  a  person  authorized  generally  to  pay  money 
for  the  debtor,  and  to  a  person  in  like  manner  author- 
ized to  receive  money  which  the  purchaser  is  entitled  to 
or  under  a  duty  to  receive.  If  the  purchaser  has  a  gen- 
eral agent,  we  apprehend  that  tender  of  payment  under 
the  statute  made  to  such  agent  would  be  good;  and  a 
]ortiori\xheu  the  purchaser  is  under  such  disability  that 
no  valid  payments  can  be  made  to  him,  and  has  a  guar- 
dian whose  duty  and  exclusive  right  it  is  to  receive  all 
funds  belonging  or  coming  to  his  ward  or  which  another 
has  a  right  to  pay  to  his  ward.  It  was  surely  not  the 
intent  of  the  lawmakers  to  leave  redemption  from  pur- 
chasers who  are  non  sui  juris  unprovided  for;  but  that 
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would  be  the  effect  of  holding  that  the  statute  does  not 
in  such  cases  authorize  redemption  through  the  guar- 
dians of  such  persons,  for  it  is  not  perceived  how  a  re- 
sort to  chancery,  as  suggested  by  counsel,  could  help 
the  matter.  All  that  such  court  could  do  obviously 
would  be  to  decree  that  the  tender  be  made  to  the  guar- 
dian and  payment  be  accepted  by  him,  and  this  only 
upon  the  assumption  tliat  the  statute  authorizes  such 
tender  and  payment;  and  if  it  does  there  is  no  occa- 
sion for  any  decree  to  that  effect.  The  fact  that  the 
title  is  in  the  minor  is  of  no  consequence  in  this  connec- 
tion on  the  assumption  just  stated.  If  payment  may 
be  made  to  the  guardian,  and  is  made,  the  title  is  by  the 
statute  itself  divested  out  of  the  ward  and  invested  in 
the  redemptioner ;  and  to  the  latter's  complete  rehabili- 
tation in  that  respect  neither  a  conveyance  by  the  ward, 
nor  a  conveyance  by  the  guardian,  nor  yet  a  decree  of 
chancery  is  at  all  necessary.  And  so,  to  repeat,  we  are 
entirely  satisfied  there  was  a  perfected  redemption  of 
the  land  by  Ewing  from  S.  L.  Tyson  the  moment  the 
former  paid  the  purchase  money,  with  ten  per  cent  per 
annum  thereon,  and  all  other  lawful  charges,  to  Mrs.  M. 
il.  Tyson  as  the  guardian  of  said  S.  L.  Tyson. 

This  title^  thus  passed  into  Ewing  and  by  convey- 
ance from  him  into"  E.  B.,  J.  T.,  N.  F.,  and  S.*  J.  Chest- 
nut, was  a  lawful  title,  it  existed  by  relation  before  and 
at  the  time  of  the  lease  from  Mrs.  Tyson  to  the  plaintiff, 
and  it  was  paramount  to  the  title  conveyed  by  that 
lease.  From  and  after  the  time  this  title  became  vestecl 
in  said  (Chestnuts  they  were  entitled  to  the  possession 
of  the  land  as  against  the  lessee  in  said  lease,  and  to 
evict  him  therefrom  in  recovering  the  posssession.  They, 
liowever,  had  an  election  to  accept  attornment  by  him 
and  to  allow  him  to  continue  to  hold  the  land  for  the 
period  and  upon  the  terms  of  the  lease.  It  is  contended 
for  appellant  that  they  in  fact  adopted  this  latter 
course,  and  that  consequently  there  has  been  no  evic- 
tion of  the  plaintiff  as  lessee.  This  theory  is  based 
solely  on  the  fact  that  the  Chestnuts  received  from  Mrs. 
Tyson  the  note  executed  by  the  plaintiff  for  the  rent  of 
the  first  year  under  the  lease,  and  collected  it  from  the 
lessee.  The  lease  covered  the  years  1890,  1891,  1892 
and  1893,  possession  under  it  being  taken  by  plaintiff^ 
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January,  1890.  The  rent  obligation  for  each  year  was 
due  and  payable  on  the  1st  day  of  October.  The  re- 
demption was  made  September  8th,  1890.  Some  time 
between  this  date  and  October  Ist  ensuing  the  obliga- 
tion for  the  rent  of  1890  was  delivered  to  the  Chestnuts. 
At  the  same  time  Mrs.  Tyson  offered  to  deliver  to  them 
the  other  rent  notes  and  the  lease  itself;  but  they  re- 
fused to  receive  the  lease  or  the  other  notes.  It  is  man- 
ifest upon  these  facts  that  they  did  not  intend  by  re- 
ceiving the  note  about  to  mature  and  accepting  payment 
of  it  from  the  plaintiff  to  ratify  the  lease  to  him  and 
to  accept  attornment  by  him  under  its  terms;  and  this 
is  further  shown  by  the  fact  that  they  proceeded 
promptly  to  notify  him  that  his  possessory  right  had 
terminated,  to  demand  possession  of  him,  and,  he  fail- 
ing to  yield  upon  such  demand,  to  bring  their  action  of 
unlawful  detainer  against  him.  We  are  not  at  all  in- 
dined  to  hold  them  to  a  ratification  and  adoption  of  the 
lease  upon  the  fact  of  their  receiving  and  collecting  the 
note  for  the  rent  of  the  year  which  was  about  spent  at 
the  time,  and  in  the  face  of  their  obvious  intention  to 
the  contrary.  We  give  to  that  fact  no  other  effect  than 
this:  The  year  being  far  advanced  at  the  time  of  re- 
demption, and  crops  being  outstanding  on  the  land,  the 
lessee  was  entitled  to  them  as  emblements,  and  the 
redemptioners  were  entitled  correlatively  to  the  rent 
covering  the  period  of  occupation  in  the  production  and 
harvesting  of  the  crops  and  maturing  after  redemption. 
And  the  receipt  and  collection  by  the  Chestnuts  of  the 
note  was  no  more  than  a  recognition  of  the  plaintiff's 
undoubted  right  to  the  emblements,  and  their  assertion 
of  the  consequent  and  dependent  right  to  the  current 
rent.  The  fact  thus  confined  in  its  operation,  involves 
nothing  of  ratification  or  continuance  of  the  lease. 
Gardner  v,  Lanfordy  86  Ala.  508. 

These  views  will  also  serve  to  indicate  the  grounds  of 
our  conclusion  that  the  special  pleas  filed  by  the  defend- 
ant were  bad,  and  properly  so  held  by  the  trial  judge 
on  demurrers,  in  their  original  forms  and  until  an 
amendment,  to  the  effect  that  the  plaintiff  attorned  to 
said  Chestnuts  as  tenant  under  the  lease. 

We  are,  therefore,  to  consider  the  question  of  eviction 
unencumbered  by  the  suggestion  of  adoption  of  the 
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lease  by  the  Chestnuts.  The  complaint,  after  setting 
out  the  lease,  avers  the  breach  of  its  covenant  for  quiet 
enjoyment  in  two  assignments,  as  follows: 

*'(1.)  In  and  by  the  terms  of  said  agreement,  the  de- 
fendant guaranteed  to  the  plaintiff  the  peaceful  and 
legal  possession  of  the  property  therein  descril>ed  for 
the  time  therein  specified  under  said  agreement,  plain- 
tiff went  into  possession  of  the  said  rented  premises 
and  remained  in  possession  and  occupancy  of  the  same 
until,  to- wit,  the  23d  day  of  January,  1891,  when  "he  was 
evicted  from  said  premises  under  the  title  of  S.  J.  Chest- 
nut, N.  F.  Chestnut,  E.  B.  Cliestnut  and  J.  T.  Chestnut, 
which  said  title  was  paramount  to  the  title  of  defend- 
ant, and  in  existence  before  and  at  the  time  of  making 
said  agreement  above  set  forth. 

**(2.)  In  and  by  the  terms  of  said  agreement  the  de- 
fendant guaranteed  the  plaintiff  the  peaceful  and  legal 
possssion  of  the  premises  therein  described  for  the  time 
therein  specified.  Plaintiff  under  said  agreement  went 
into  possession  of  said  land  and  remained  on  said  rented 
premises  until,  to-wit,  Januarj^  23d,  1891,  Avhen  he  was 
evicted  from  the  same  by  the  sheriff  of  Lowndes  county, 
Alabama,  under  a  writ  of  restitution,  issued  on  a  judg- 
ment rendered  in  the  justice's  court  of  Brooks  Beat, 
Lo^♦  ndes  county,  Alabama,  Avhich  said  court  had  juris- 
diction, against  this  plaintiff,  in  an  action  of  unlawful 
detainer,  wherein  S.  J.  Chestnut,  N.  F.  Chestnut,  E.  B. 
Chestnut  and  J.  T.  Chestnut  were  plaintiffs  and  this 
plaintiff  was  defendant.  After  the  commencement  of 
said  unlawful  detainer  suit  against  this  plaintiff,  he  no- 
tified the  defendant  of  its  pending,  and  requested  her 
to  defend  the  same;  she  failed  to  do  so;  judgment  was 
rendered  against  [this]  plaintiff  in  said  cause,  and  he 
was  evicted  from  said  rented  premises  above  set  forth. 
Said  judgment  was  obtained  and  said  eviction  was  had 
under  a  title  which  was  paramount  to  the  title  of  the 
defendant,  and  in  existence  before  and  at  the  time  of 
the  execution  of  said  agreement,  all  to  the  great  dam- 
age," &c.,  &c.,  of  the  plaintiff. 

With  the  suggestion  that  the  Chestnuts  should  be 
held  to  have  adopted  the  lease  and  accepted  attornment 
by  plaintiff  under  it  eliminated  from  the  case,  the  evi- 
dence adduced  on  the  trial  without  conflict  supported 
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the  averments  of  each  of  the  foregoing  assignments  of  a 
breach  of  the  covenant  for  peaceful  and  legal  posses- 
sion. To  support  the  first  assignment  it  was  not  at  all 
necessary  for  the  plaintiff  to  prove  an  actual  forcible 
eviction.  Showing  a  demand  for  possession  by  the 
Chestnuts  claiming  under  a  title  w^hich,  as  we  have  seen, 
was  paramount,  it  was  only  necessary  for  him  to  show 
further  that  he  yielded  and  surrendered  possession  in 
obedience  to  such  demand  and  in  recognition  of  the 
dominant  character  of  the  title  under  which  the  de- 
mand Avas  made.  All  this  appears  in  the  case  without 
reference  to  the  proceedings  in  unlawful  detainer;  or, 
at  least,  with  those  proceedings  considered  as  regular 
and  valid  out  of  the  case,  the  evidence  would  be  still 
affirmative  and  free  from  conflict  in  support  of  the  first 
assignment  of  breach  of  the  covenant;  and  as  to  that 
assignment  the  plaintiff  was  entitled  to  the  general 
charge. 

Under  the  second  count,  it  was  of  course  necessary 
for  the  plaintiff  to  prove  the  eviction  as  therein  alleged, 
that  is  by  the  sheriff  under  a  writ  of  restitution  issued 
on  the  judgment  for  plaintiffs  in  the  action  of  unlawful 
detainer  against  this  plaintiff.  And  the  evidence  ad- 
duced is  similarly  full  and  without  conflict  in  proving 
the  eviction  as  laid  in  this  assignment.  But  it  is  in- 
sisted that  the  court  erred  in  several  particulars  in  re- 
ceiving this  evidence  against  the  objection  of  the  de- 
fendant. So  far  as  these  objections  proceed  on  the  idea 
that  the  judgment  rendered  by  the  justice  of  the  peace 
was  void  for  want  of  jurisdiction  of  the  defendant's  per- 
son, they  are  patently  without  merit.  It  is  true  that 
it  does  not  appear  by  the  docket  and  papers  before  the 
justice  that  the  defendant  was  served  with  a  summons 
to  answer  in  that  suit ;  but  it  is  shown  by  evidence  ad- 
duced without  objection  that  he  had  notice  of  the  suit 
more  than  six  days  before  the  day  set  for  trial,  and  the 
judgment  itself  shows  that  he  appeared  in  person  at  the 
trial  and  defended  the  action,  pleading  "not  guilty"  in 
bar  thereof. 

The  objection  to  evidence  of  the  unlawful  detainer 
suit  based  on  the  ground  that  Mrs.  Tyson,  the  present 
defendant,  was  not  a  party  thereto,  is  equally  untena- 
ble.   The  uncontroverted  evidence  showing  that  the  de- 
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fendant  in  that  suit  notified  her  of  its  pendency  and  to 
appear  therein  and  defend  against  it,  the  judgment  was 
as  binding  upon  her  as  if  she  had  appeared  or  had  been 
originally  a  party. — Chestnut  v.  Tyson,  105  Ala.  149, 
s.  c.  53  Am.  St.  Rep.  101,  and  notes. 

The  judgment  is  a  part  of  the  evidence  of  plaintiff's 
eviction  as  laid  in  the  complaint,  and  whether  it  shows 
that  the  right  upon  which  it  was  rendered  was  para- 
mount to  plaintiff's  right  under  the  lease  was  immate- 
rial as  affecting  its  admissibility.  The  eviction  shown 
by  the  unlawful  detainer  proceeding,  that  it  was  under 
title  paramount  might  well  be  proved  aliundi. 

What  we  have  said  in  respect  of  the  suggestion  that 
the  Chestnuts  had  ratified  the  lease  will  suffice  to  indi- 
cate the  ground  of  our  conclusion  that  the  judgment  in 
theunlawful detainer suitdoes  not  show  that  the  relation 
of  landlord  and  tenant  existed  between  the  parties  to 
that  suit,  nor  that  "there  could  not  have  been  an  evic- 
tion under  title  paramount  in  that  suit."  These 
grounds  of  objection  are  untenable. 

Harbin,  the  notary  public  and  ex  officio  justice  of  the 
peace,  had  the  same  jurisdiction  of  the  unlawful  de- 
tainer action  as  a  justice  of  the  peace  elected  for  the 
precinct  would  have  had. 

So  far  as  the  objections  take  had  relation  to  the  re- 
turn purporting  to  have  been  indorsed  on  the  writ  of 
restitution  by  the  sheriff,  we  need  not  pass  upon  it.  If 
that  indorsement  was  improperly  admitted,  it  was  error 
without  injury  to  the  defendant,  since  the  fact  that 
plaintiff  was  evicted  by  said  sheriff  under  a  writ  of 
restitution  issued  on  the  judgment  in  the  unlawful  de- 
tainer action  was  proved  by  other  evidence  to  which  no 
objection  was  made,  and  the  truth  of  which  was  not  at 
all  challenged  or  controverted  in  the  case. 

The  foregoing  will  suffice  to  dispose  of  all  exceptions 
taken  by  the  defendant  below  to  rulings  bearing  upon 
the  right  of  plaintiffs  to  recover  upon  each  averment 
of  breach  of  the  covenant;  and  it  only  remains  to  con- 
sider those  rulings  which  have  relation  to  the  amount 
of  the  recovery,  and  to  which  exceptions  were  reserved. 

The  measure  of  damages  for  the  breach  of  a  covenant 
for  possession  and  enjoyment  in  a  lease,  where  the  rent 
has  not  been  paid,  is  the  difference  between  the  value  of 
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the  leasehold  at  the  time  of  the  breach  and  the  amount 
of  the  rents  reserved  covering  the  period  of  non-enjoy- 
ment of  the  premises  nnder  the  lease.  We  regard  this 
as  too  well  settled  by  our  own  and  the  authorities  gener- 
ally, as  well  as  too  obviously  just  upon  principle  to  re- 
i|uire  any  discussion  at  our  hands. — Snodgrass  v.  Rey- 
uolils,  79  Ala.  452,  and  citations;  Chestnut  v,  Tyson,  105 
Ala.  149,  (and  notes  to)  s.  c.  53  Am.  St.  Rep.  116 
ct  seq. 

The  testimony  of  the  plaintifif,  that  "at  the  time  of 
the  eviction  the  market  value  of  the  rented  premises 
was  f  1,000  or  |1,200  over  and  above  the  rent  he  had 
agreed  to  pay  in  the  lease  therefor,"  was  not  subject  to 
any  of  the  objections  interposed  to  it.  Such  value  is 
claimed  in  the  complaint;  the  measure  of  damages  was 
not  the  difference  between  the  rent  reserved  and  the 
value  of  the  lease  at  its  date,  and  the  fact  that  the  rent 
reserved  for  the  period  after  eviction  had  not  been  paid 
did  not  restrict  the  recovery  to  nominal  damages. 

Postal  cards  sent  out  from  time  to  time  by  cotton  fac- 
tors to  their  correspondents  or  customers  stating  the 
price  of  cotton  are  not  **prices  current  or  commercial 
lists  printed  at  a  commercial  mart,"  within  section  2779 
of  the  Code  of  1886,  (Code  of  1896,  §1810),  and  are  not 
admissible  in  proof  of  the  prices  stated  in  them.  The 
court  properly  excluded  the  cards  offered  in  evidence 
by  defendant  purporting  to  have  been  sent  to  McWhor- 
ter  by  l^hman,  Durr  &  Co. 

The  rulings  of  the  trial  court  on  requests  for  instruc- 
tions bearing  upon  the  measure  of  damages  were  in  con- 
x'umitv  to  the  rule  as  we  understand  and  have  declared 
it. 

The  charge  requested  by  the  defendant,  to  the  effect 
Miat  at  the  time  of  the  lease  the  title  to  the  land  was  in 
S.  L.  Tyson,  could,  had  it  been  given,  have  served  no 
other  end  in  the  case  than  to  mislead  and  confuse  the 
jury.  While  the  legal  title  was  then  in  S.  L.  Tyson,  for 
the  purposes  of  this  case  it  was  potentially  in  the  Chest- 
liUts,  as  the  redemption  by  Ewing  and  his  conveyance 
:o  the  Chestnuts  carried  the  title  thus  in  them  back  by 
relation  to  and  before  the  time  of  lease  made. 

The  charge  requested  to  the  effect  that  at  the  time 
fif  the  eviction  the  legal  title  was  in  S.  L.  Tyson  was 
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asked  on  the  theory,  which  we  have  held  to  be  unsound, 
that  redemption  from  S.  L.  Tyson  was  not  effected. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  must  be  affirmed. 

Affirmed. 


(It  A  i^ 
fi44  674        Eufaula  Grocery    Co.  v.   Missouri 

National  Bank. 

Action  against  Bank  for  Money  Had  and  Received 

1.  Principal  and  agent;  liability  of  each  for  money   had    and    re- 

ceived.— Where  an  authorized  agent  receives  and  holds 
money,  which  ex  equo  et  bono  belongs  to  another  person,  the 
latter  may  elect  to  hold  either  the  principal  or  the  agent  re- 
sponsible, and  can  maintain  an  action  for  money  had  and  re- 
ceived against  the  one  so  elected  to  be  held. 

2.  Same;  same;  election  as  to  one  is  a  renunciation  as  to  the  other. 

Where  one.  who  is  entitled  to  elect  whether  he  will  hold  a 
principal  or  his  agent  responsible  for  money  had  and  re- 
ceived, has  elected  to  hold  the  principal,  he  thereby  makes 
a  renunciation  of  all  remedy  against  the  agent;  and  vice 
versa. 

3.  Action  for  money  had  and  received;  when  maintainable  against 

a  bank  for  money  collected  by  its  agents. — Where  a  draft 
drawn  by  the  seller  of  merchandise  on  the  purchaser  is  pay- 
able to  the  order  of  the  cashier  of  a  bank,  and  such  bank 
sends  it  to  a  bank  at  the  place  of  the  purchaser's  residence, 
indorsed  for  collection  on  its  own  account,  the  purchaser  who 
is  the  drawee  in  the  draft  has  a  right  to  treat  the  sending 
bank  as  the  principal  and  the  collecting  bank  its  agent;  and 
if,  after  the  payment  of  such  draft,  the  drawee,  for  cause, 
rescinds  the  sale,  he  can  maintain  an  action  for  money  had 
and  received  against  the  sending  ^ank.  although  the  money 
was  still  in  the  hands  of  the  collecting  bank. 
i.  Same:  same:  admissibility  of  evidence. — Where  a  bank,  to 
whose  cashier  a  draft  drawn  by  a  seller  of  merchandise  on 
the  purchaser  is  made  payable,  sends  such  draft  for  collec- 
tion on  its  own  account  to  a  bank  located  at  the  place  of  the 
drawee's  residence,  and  after  the  payment  thereof  by  the 
drawee  he  rescinds  the  purchase  for  cause  and  brings  an 
action  against  the  sending  bank  for  money  had  and  received. 
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the  defendant  in  such  action  is  estopped  to  deny  that  it  was 
the  owner  of  the  draft;  and  evidence  of  facts  that  such  draft 
was  only  delivered  to  it  by  the  drawer  for  collection,  is  in- 
admissible in  evidence. 
5.  Same;  same, — In  an  action  for  money  had  and  received  against 
a  bank,  to  recover  back  money  paid  by  mistake  of  fact  on  a 
draft  drawn  on  the  plaintiff  for  the  price  of  merchandise, 
where  the  said  draft,  which  was  sent  to  a  bank  where  the 
plaintift  resided,  was  payable  to  the  cashier  of  the  defendant 
bank  and  was  by  it  indorsed  for  collection  on  its  own  account 
to  the  bank  where  the  drawee  resided,  the  principle  that 
when  the  owner  of  a  security  deposits  it  for  collection,  in  a 
bank  located  remotely  from  the  place  of  payment,  he  thereby 
authorizes  such  bank  to  employ  a  reputable  bank,  located  at 
the  place  of  payment,  to  make  the  collection,  has  no  applica- 
tion. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  John  R.  Tyson. 

The  appellant,  the  Eufaula  Grocery  Company,  a  cor- 
poration, brought  the  present  suit  against  the  apellee, 
the  Missouri  National  Bank,  to  recover  for  money  had 
and  received.  As  ancillary  to  the  suit,  the  plaintiff 
sued  out  a  writ  of  irarnishmeut,  which  was  served  upon 
the  Eufaula  National  Bank.  The  cause  was  tried  on 
the  plea  of  the  general  issue. 

On  the  trial  of  the  cause,  the  plaintiff  introduced  evi- 
dence tending  to  show  that  on  July  30,  1895,  it  pur- 
ciiased  a  car  Idad  of  hay  from  J.  A.  Brubaker  &  Co.  of 
Kansas  City,  Mo.;  that  said  Brubaker  &  Co.  shipped 
the  car  load  of  hay  to  the  plaintiff,  and  drew  on  it  for 
the  price  of  said  hay,  with  bill  of  lading  attached  to  the 
Jraft.  This  draft  was  in  words  and  figures  as  follows : 
^•Kansas  City,  Mo.,  Aug.  1st,  1895.  On  arrival  of  car 
of  hay,  pay  to  the  order  of  R.  D.  Covington,  cashier, 
1131.50,  (one  hundred  and  thirty-one  and  50-100)  value 
received,  and  charge  to  my  account  with  exchange. 

"To  Eufaula  Grocery  Co.,  Eufaula,  Ala.  [Signed] 
J.  A.  Brubaker  &  Co.'' 

Said  draft  was  indorsed  as  follows:  "For  collection 
account  of  Missouri  National  Bank.  Aug.  3,  1895. 
Kansas  City,  Mo."  This  draft,  with  bill  of  lading  at- 
tached, was  sent  by  defendant  to  the  Eufaula  National 
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Bank  at  Eufaula,  Alabama,  for  collection.  The  plain- 
tiff paid  the  draft  to  the  Eufaula  National  Bank,  and 
took  possession  of  the  hay.  On  inspection  it  was  dis- 
« covered  that  the  hay  was  molded,  decayed  and  unmer- 
chantable. Thereupon  the  plaintiff  notified  Brubaker 
&  Co.  of  the  condition  of  the  hay,  and  demanded  a  re- 
turn of  the  money.  Upon  Brubaker  &  Co.  making  no 
reply  to  such  demand,  the  plaintiff  instituted  the  pres- 
ent suit  and  garnished  the  Eufaula  National  Bank.  It 
was  shown  that  the  garnishment  was  sued  out  and 
served  on  the  Eufaula  National  Bank  before  it  had  re- 
mitted the  money  and  while  the  money  was  in  its 
lK)ssession. 

The  defendant  introduced  the  depositions  of  R.  D. 
(.'ovington,  its  cashier,  and  J.  A.  Brubaker,  V.  B.  Mar- 
tin and  A.  Harding.  These  witnesses  severally  testified 
that  the  Missouri  National  Bank  did  not  buy  said  draft 
from  Brubaker  &  Co.,  but  that  it  was  simply  indorsed 
hy  said  Brubaker  &  Co.  to  said  bank  for  collection.  The 
plaintiff  objected  to  this  testimony.  The  court  over- 
ruled the  objection,  and  to  this  ruling  the  plaintiff  duly 
excepted.  There  was  other  eA'idence  for  the  defendant 
tending  to  show  that  at  the  time  the  hay  was  shipped 
to  the  plaintiffs  it  was  in  good  condition. 

Upon  the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  defendant,  gave  to  the  jury  the  gen- 
oral  affirmative  charge.  The  plaintiff  duly  excepted 
to  the  giving  of  this  charge.  There  were  verdict  and 
judgment  for  the  defendant.  The  plaintiff  appeals, 
and  assigns  as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

S.  H.  Dent^  Jr.,  for  appellant. — The  right  of  recis- 
sion  having  been  exercised  and  plaintiff  having  been 
compelled  to  pay  for  the  goods  before  inspection,  it  had 
the  right  to  sue,  in  an  action  for  money  had  and  re- 
ceived, the  person  in  whose  possession  the  money  was 
or  to  whom  the  same  was  paid. — Levinshon  v.  Edwards^ 
79  Ala.  293;  Lea  r.  Cassen,  61  Ala.  312;  3  Brick.  Dig.  51. 

The  Eufaula  Bank  simply  held  the  money  as  agent 
for  the  defendant  bank,  the  draft  having  beeen  indorsed 
by  the  latter  to  the  former  by  a  restricted  indorsement. 
Peoples  Bank  v,  Jefferson  County  8ai\  Bank,  106  Ala. 
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524.  The  holding  then  by  the  Eufaula  Bank  in  its  ca- 
pacity as  agent  simply  for  defendant  bank  was  in  law 
llie  possession  of  defendant.  Defendant  then  being  in 
possession  of  money  which  ex  equo  et  bono  belonged  to 
lilaintiflF,  it  was  liable  in  the  form  of  action  in  this  case 
lor  the  same.  If  then  appellee  had  the  money,  whether 
in  its  own  right  by  virtue  of  the  indorsement  to  it  of  the 
draft,  or  merely  as  collecting  agent  for  Brubaker  &  Co., 
the  drawers  of  tbe  draft,  it  was  in  duty  bound  to  return 
the  same,  there  being  no  question  of  a  hotia  fide  pur- 
rhase  by  it. 

According  to  the  undisputed  evidence  in  the  case,  de- 
fendant simply  acted  as  the  collecting  agent  of  the 
drawer  of  the  draft  and  held  the  money  as  such  •  the 
same  having  been  received  from  plaintiff  under  mis- 
take or  ignorance  of  facts.  The  law  is  well  settled  that 
an  action  lies  against  an  agent,  who  has  received  money 
to  which  his  principal  has  no  right,  if  the  agent  had 
notice  not  to  pay  it  over. — Upchtirch  v.  XorswortJnjy  15 
Ala.  705;  Story  on  Agency,  §300;  Thompson  v.  Stwk- 
vey^  6  Ala.  579;  Garland  v.  Salem  Bank,  9  Mass.  408. 

A.  H.  Merrill,  contra, — The  defendant  in  the 
court  below  was  the  agent  of  J.  A.  Brubaker  &  Co.,  of 
Kansas  City,  Mo.,  to  collect  from  appellant  a  draft  for 
a  car  of  hay.  The  Eufaula  National  Bank  of  Eufaula, 
Ala.,  was  also  the  agent  of  said  J.  A.  Brubaker  &  Co 
to  collect  this  draft, — it  was  a  sub-agent.  The  money 
when  paid  to  the  Eufaula  National  Bank  was  the  money 
of  Brubaker  &  Co.,  and  not  of  defendant,  and  Brubaker 
&  ^.'o.  could  have,  by  notice  to  the  Eufaula  National 
Bank,  prevented  a  payment  of  it  to  appellee.  If  defend- 
ant had  become  insolvent  before  the  Eufaula  National 
Bank  had  paid  the  money  over  to  it,  Brubaker  &  Co. 
could  have,  in  a  suit,  collected  this  money  from  the  Eu- 
faula National  Bank,  on  the  plain  principle  of  law  that 
the  bank  making  the  actual  collection  *'is  the  agent  of 
lue  owner  of  the  draft,  and  not  merely  the  agent  of  the 
^>ank  in  Kansas  City,  to  which  the  draft  had  been  de- 
livered."— Daly  V.  Butchers'  d  Drovers-  Bank,  17  Amer. 
Rep.  663. 

*'When  a  bank  receives  a  draft  for  collection  it  does 
not  bec*ome  a  debtor  for  the  amount  of  the  draft  until 
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after   collection    and    possession    of    the    proceeds." — 
EixnisviUe  Bank  v,  German  Aimr,  Bank,  155  U.  S.  557. 

A  bank  transmitting  a  draft  for  collection,  .not  be- 
coming tlie  debtor  of  its  principal  until  after  it  has 
actually  obtained  possession  of  the  proceeds,  the  funds 
in  the  possession  of  the  guilty  bank  is  the  property  of 
the  original  party  who  delivered  the  draft  to  the  first 
bank;  and  it  is  impossible  for  the  bank  to  whom  the 
draft  was  originally  delivered  to  be  made  liable  to  a 
third  party  for  a  violation  of  the  contract  between  it 
and  the  drawer  of  the  draft.  "An  agent  who  rightfully 
receives  money  for  his  principal,  which  the  latter  ought 
to  have  paid  over  to  a  third  person,  is  not  liable  to  an 
action  in  respect  thereto,  though  he  has  not  in  fact 
paid  it  over  to  his  principal.  The  action  must  be 
against  the  latter,  the  principal. — Costigan  v,  Xcir 
land,  12  Barb.  456 ;  Bigclow  v.  Davis,  16  Barb.  561, 

The  proof  shows  clearly  that  defendant  was  merely 
the  collector  or  receiver  of  the  proceeds  of  this. draft, 
and  an  action  for  money  had  and  received  can  not  be 
maintained  against  it.  The  rights  between  the  Eufaula 
Grocery  Company  and  J.  A,  Brubaker  &  Co.  as  to  the 
condition  of  the  hay  and  the  warranty  thereof  can  not 
be  tried  in  a  suit  against  the  collector  appointed  by  Bru- 
baker &  Co.  to  collect  this  draft,  esi)ecially  before  it  re- 
ceives the  money.  The  suit,  if  it  could  be  maintained 
at  all,  should  have  been  against  Brubaker  &  Co. — the 
principal. — Story  on  Agency,  §301,  note  p.  406,  407; 
iStephcns  i\  ^Y^kinson,  2  B.  &  A.  324;  National  Com- 
mcrcial  Bank  v.  Miller  ct  Co.,  77  Ala.  168;  2  Greenl.  on 
Evidence,  §125. 

HEAD,  J. — Tt  is  a  principle  maintained  by  many  of 
the  court^*,  tliat  when  the  owner  of  a  security  depo.>irs 
it,  fur  cc.liection,  in  a  bank  located  remotely  from  the 
place  of  payment,  be  thereby  impliedly  gives  the  bank 
a utliori ty  to  emplov  another  reputable  bank,  located  at 
ov  near  the  place  of  payment,  to  make  the  collection; 
and,  in  such  case,  the  collecting  bank  becomes  the  age  nt 
of  the  owner,  and  the  receiving  bank  rests  under  no  lia- 
bility to  the  owner,  unless  and  until  the  money  comes 
actually  to  its  hands.  Losses,  in  respect  of  collection, 
r^^sulring  from  the  defaults  or  failures  of  the  collecting 
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bank,  fall  upon  the  owner.  The  doctrines  of  some  of 
tue  J^tates,  notably  New  York  and  Ohio,  are  to  the  con- 
trary. For  a  full  presentation  of  both  yieAvs  of  the 
«iiie.stion,  and  collection  of  authorities,  see  3  Amer.  & 
Eng.  Encyc.  of  Law,  pp.  809-813,  (2d  ed.).  The  case 
of  (Jnclich  V.  Xational  State  Bank^  56  Iowa,  434,  41 
Aipor.  Rep.  110,  gives  a  valuable  discussion  of  the  sub- 
je,  t,  and  the  authorities  j^^'o  and  con.  Of  course,  under 
neither  rule,  is  the  collecting  bank,  receiving  a  paper 
apparently  belonging  to  its  correspondent — another 
bank — under  such  obligations  to  the  real  owner  a^ 
woild  prevent  it  dealing  with  its  correspondent,  as 
i»\vuer,  until  it  receives  notice  from  the  real  owner  of 
Ills  rights. 

\V(i  are  not  aware  that  the  disputed  question,  above 
noted,  has  ever  been  the  subject  of  consideration  or  de- 
ris^ion  in  this  court,  and  we  deem  it  unnecessary  to  be 
dec'ded  in  this  case.  In  either  view  of  it,  we  arc  of 
opinion  that  the  action  in  this  case  was  maintairable^ 
;ind  will,  therefore,  assume,  for  the  purposes  of  tlio 
cause,  that  the  rule,  as  first  above  stated,  is  the  true 
( ne — that  being  the  more  favorable  to  the  defendant. 

Applying  it  then  to  the  present  case,  the  Missouri  Na- 
tional Bank  of  Kansas  City^  Mo.,  receiving  the  draft 
Irom  Brubaker  &  Co.  for  collection,  was  authorized  to 
s(»nd  it  to  the  Eufaula  National  Bank,  of  Eufaula,  Ala., 
where  the  debtor  resided  and  it  was*  payable,  for  collec- 
lion;  and  no  cause  of  action  arose,  or  could  arise,  in 
favor  of  Brubaker  &  Co.  against  the  ilissouri  National 
Bank,  for  the  money,  until  it  actually  received  it,  not- 
nithstanding  the  collection  had  been  made  by  the  Eu- 
faula Bank.  So  that,  at  the  time  this  suit  was  brought, 
the  money  in  question  was  not  to  be  regarded  as  being 
in  the  hands  of  the  defendant,  the  Missouri  Bank,  so  far 
as  any  rights  of  Brubaker  &  Co.  in  reference  thereto, 
vrere  concerned. 

But,  the  question  here  is,  whether,  under  the  circum- 
stances of  this  case,  the  principle  has  any  application 
to  the  suit  of  the  present  plaintiff,  who,  for  cause,  re- 
scinded the  sale  of  the  hay,  for  the  price  of  which  the 
<lraft  was  drawn,  and  now  seeks  to  reclaim  the  money 
paid,  suing  the  Missouri  National  Bank  for  money  had 
and  received,  depending  upon  the  collection  and  custody 
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of  the  money  by  that  bank's  supposed  agent — ^the   Eu- 
faula National  Bank. 

The  general  proposition  can  not  be  well  denied,  that 
where  a  i)erson,  as  authorized  agent  of  another,  receives 
and  holds  money  which  ex  equo  et  bono  belongs  to  a 
third,  the  latter  may  elect  to  hold  either  the  prin- 
cipal or  the  agent  responsible  (the  latter  by  giving  him 
notice  of  the  election  before  he  pays  the  money  oyer  to 
the  principal),  and  maintain  an  action  for  money  had 
and  received  against  the  party  so  elected  to  be  held. — 2 
(Treenl.  Ev.,  (15th  ed.),  125,  and  authorities  there  cited; 
Story  on  Agency,  266-68,  300,  301;  Paley  on  Agency 
(by  Lloyd)  pp.  388-94;  Kennedy  v,  B.  Ins.  Co.,  6  Am. 
Dec.  499;  2  Encyc.  PI.  &  Pr.  1021.  The  case  of  Cook  r. 
Cooky  28  Ala.  660,  is  also  directly  in  point.  An  election 
to  hold  the  one  is  a  renunciation  of  all  remedy  against 
the  other.  If  the  principal  be  sued,  he  must  be  at  lib- 
erty to  receive  the  money  from  the  agent.  The  plain- 
tiflf  can  not  coerce  money  out  of  him,  and,  pending  the 
proceeding  for  that  purpose,  stop  it  in  the  hands  of  the 
agent,  depriving  him,  the  principal,  of  the  means  of  ob- 
taining it  to  meet  the  plaintiffs'  recovery  against  him. 
For  the  same  reason,  if  the  elction  is  to  hold  the  agent, 
imd  the  proper  notice  is  given  to  stop  the  money  in  his 
iiands,  the  principal  could  not,  thereafter,  be  properly 
sued.  The  remedies  are,  indeed  in  every  respect,  incon- 
sistent, not  concurrent. — Fotcler  v,  Bmcery  Savings 
Bank,  113  N.  Y.  450;  10  Am.  St.  Rep.  479,  and  note. 
So  that,  if  the  Missouri  Bank  and  the  Eufaula  National 
Bank  held,  as  to  the  plaintiff,  the  Eufaula  Grocery 
Company,  such  a  relation  of  principal  and  agent  be- 
tween themselves,  in  respect  of  the  money  in  contro- 
versy, as  that  the  principal,  the  Missouri  Bank,  was 
responsible  to  the  plaintiff,  the  institution  of  suit 
against  that  bank  was  an  irrevocable  renunciation  of  all 
right,  on  its  part,  to  stop  the  money  in  the  hands  of  the 
Eufaula  Bank,  or  to  maintain  any  action  against  that 
bank  for  it.  In  fact,  the  plaintiff  took  no  steps  at  all 
to  stop  the  money  in  the  hands  of,  or  to  fix  a  liability 
upon,  the  Eufaula  Bank,  as  its  debtor,  for,  or  on  ac- 
count of,  the  money.  On  the  contrary,  for  the  evident 
purpose  of  condemning  this  particular  money,  as  the 
property  of  the  Missouri  National  Bank,  it  caused  it 
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to  be  attached,  by  the  service  of  garnishment  on  the  Eu- 
faula National  Bank,  thereby  renunciating  all  demand 
or  right  of  action  against  the  Eufaula  National  Bank 
for  the  same.  By  this  act,  the  Eufaula  Bank  became 
(»bliged  to  hold  the  money,  as  the  property  of  the  Mis- 
souri Bank,  to  answer  the  plaintiff's  garnishment  and 
condemnation  thereof,  in  the  event  of  its  recovery 
against  the  Missouri  Bank — a  holding  entirely  incon- 
sistent with  anv  right  of  action  against  it  bv  the  plain- 
tiff. 

Then,  to  recur  to  the  main  question :  Under  the  par- 
ticular facts  disclosed  by  the  record,  had  the  plaintiff 
the  right  to  treat  the  Missouri  Bank  as  a  principal,  and 
the  Eufaula  Bank  its  agent,  in  the  matter  of  the  collec- 
tion of  the  money  from  the  plaintiff,  and  the  detention 
thereof  from  the  plaintiff,  after  it,  the  plaintiff,  became, 
by  the  rescission,  entitled  to  reclaim  the  same? 

It  will  be  noticed  that  the  paper  collected  was  in  the 
shape  of  a  draft  drawn  by  Brubaker  &  Co.  on  the  plain- 
tiff, payable,  "on  the  arrival  of  car  of  hay,"  to  the  order 
of  R.  1).  Covington,  cashier.  Covington  was  cashier  of 
the  ilissouri  National  Bank.  It  bore  no  indication  of 
i>eing  the  property  of  Brubaker  &  Co.,  merely  deposited 
Nvith  the  Missouri  Bank  for  collection^  for  the  account 
of  Brubaker  &  Co.  Whilst  the  plaintiff  knew  that  the 
ill  aft  was  drawn  for  the  price  of  the  hay  purchased  by 
it  from  Brubaker  &  Co.,  it  did  not  know  (indeed,  the 
<lraft  itself  taught  it  to  the  contrary)  that  the  draft  had 
not  been  purchased  by  the  bank,  and  was  not  its  prop- 
erty. This  status  was  emphasized  by  the  further  fact 
that  the  Missouri  Bank  endorsed  the  draft  to  the  Eu- 
faula Bank  for  collection  for  its  own  account.  So  far, 
then,  as  the  plaintiff  was  informed,  the  claim  was  the 
pioperty  of  the  Missouri  Bank,  and  it  was  its,  the  plain- 
tiff's, right  and  duty  to  so  treat  it. 

As  a  conclusive  test  of  the  correctness  of  tliis  proposi- 
tion, let  us  suppose  that  the  fact  had  really  been,  as  the 
face  of  the  draft  imported,  that  the  Missouri  Bank  was 
the  real  owner  of  the  paper,  and  after  its  presentation 
to  the  plaintiff  for  payment  by  the  Eufaula  Bank,  show- 
ing on  its  face  that  it  belonged  to  the  Missouri  Bank, 
the  plaintiff  had  remitted  the  amount  to  Brubaker  & 
Co.,  who  failed  to  account  for  it  to  the  Missouri  Bank, 
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would  the  payment  to  Brubaker  have  been  a  defense  to 
I>laintijBf  when  sued  by  the  Missouri  Bank?  Unques- 
tionably not.  Though  the  plaintiff,  not  being  a  party 
to  the  draft,  was  not  suable  upon  it,  yet,  in  the  case  sup- 
posed, the  draft  operated,  at  least,  as  an  equitable  as- 
signment of  the  claim  to  the  Missouri  Bank,  which 
plaintiff^  upon  being  notified  thereof,  was  bound  to  re- 
8j)ect,  upon  pain  of  liability,  in  some  form,  to  the  Mis- 
t^ouri  Bank. — Curry  v.  Shelby^  90  Ala.  277.  Hence  it 
must,  necessarily,  be  true,  that  when  the  paper  was  pre- 
sented to  the  plaintiff  for  payment,  it  was  not  only  its 
light,  but  duty,  knowing  no  other  facts,  to  take  it  and 
tieat  it,  as  and  for  what,  on  its  face,  it  called  for;  and 
the  law  will  measure  all  its,  the  plaintiff's,  rights  and 
liabilities,  touching  its  payment,  by  that  standard.  The 
result  plainly  is,  that  the  plaintiff  paid  this  money  to 
the  ilissouri  Bank  (by  payment  to  its  agent,  the  Eu- 
faula Bank,  whose  agency  was  created  by  the  special 
endorsement  on  the  draft),  as  its  owner,  knowing  no 
other  owner;  and  the  Missouri  Bank,  placing  itself  in 
that  position  toward  the  plaintiff,  thereby  inducing  the 
jvlaintiff  to  make  the  payment  to  its  agent  for  its  use^ 
will  not  be  heard  to  say  that  it  was  not  the  owner  of 
tlie  draft,  that  the  collection  was  not  made  for  its  use, 
vlien,  by  reason  of  some  equity,  the  plaintiff  becomes 
entitled  to  reclaim  the  money.  ^  ou  constat^  if  the 
draft  had  sliown  that  Brubaker  &  Co.  were  the  princi- 
j[)als,  and  both  banks  mere  collecting  agents  for  them, 
the  plaintiff  would  not  have  made  payment,  until,  upon 
examination  of  the  hay,  it  was  found  to  be  such  as  pur- 
chased. It  might  have  been  willing  to  pay  the  Missouri 
Bank  and  take  that  bank's  responsibility  for  any  re- 
clamation to  which  it  might  become  entitled,  when  it 
would  not  have  been  willing  to  pay  Brubaker  &  Co.,  and 
take  their  responsibility.  The  plaintiff  being  justified 
umd,  indeed,  required)  by  the  face  of  the  paper,  to 
tieat  the  Missouri  Bank  as  its  owner,  and  having  done 
so,  and  paid  the  money  to  its  authorized  agent,  the  rela- 
ii(m  of  Brubaker  &  Co.  to  the  transaction,  as  between 
iliem  and  the  Missouri  Bank,  arising  out  of  the  (to  the 
l»laintiff)  unknown  fact  that  that  bank  really  received 
the  paper  for  collection  for  Brubaker  &  Co.,  and  not  as 
its  own  property,  must  be  left  out  of  consideration,  or 
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else  we  subvert  the  contractual  rights  of  the  plaintiff, 
and  impose  upon  it  disabilities  for  which  it,  not  only, 
did  not,  but  against  which  it  did,  contract. 

In  the  case  of  Cook  v.  Cook,  28  Ala.  660,  supra,  where- 
in it  was  held  that  a  principal  was  liable  to  an  action 
for  money  had  and  received,  where  his  authorized  agent 
received  money  belonging  to  another,  although  not  paid 
over  to  the  principal,  Judge  Walker  used  this  terse  lan- 
guage :  ^'It  would  be  unjust  and  inconsistent  with  the 
smalogies  of  the  law,  to  i)ermit  a  principal,  whose  agent 
had,  by  his  authority,  received  money,  to  excuse  him- 
5>i4f  from  responsibility,  by  saying  that  he  had  no  right 
to  the  money.  It  would  be  to  allow  him  to  take  advant- 
age of  his  own  wrong."  That  is  this  case,  in  as  few 
^vords  as  it  can  be  stated,  and  it  is  conclusive  that  this 
r.efendant  can  not  repudiate,  as  against  this  plaintiff, 
the  agency  of  the  Eufaula  Bank  to  make  the  collection 
for  its  use,  as  owner  of  the  demand. 

It  was  upon  these  principles  that  the  plaintiff  pro- 
ceeded to  sue  the  Missouri  Bank,  and  on  the  trial  to  ob- 
ject to  the  proof  of  the  extrinsic  fact  that  the  Missouri 
Bank  was  only  a  collecting  agent.  The  admission  of 
that  evidence  had  the  effect  of  denying  to  plaintiff  its 
rights,  acquired  by  the  payment  of  the  money  to  the 
Missouri  National  Bank,  through  its  agent,  without 
h  no  wedge  of,  or  reference  to,  the  fact  so  proven ;  but,  on 
I  he  contrary,  upon  a  state  of  facts,  shown  by  the  draft 
:tself,  brought  about  l\y  Brubaker  &  Co.  and  the  Mis- 
souri Bank,  fixing,  as  to  the  plaintiff,  the  status  of  the 
paper. 

It  is  clear,  we  think,  that  there  was  error  in  the  ad- 
Miission  of  said  evidence;  not  that  it  offended  the 
rule  against  contradicting  written  instruments  by 
parol,  l)ut  because  the  plaintiff  acted  and  acquired  its 
rights  without  knowledge  of  the  facts  proposed  to  be 
jroven.  It  is  manifest  also,  upon  the  principles  of  this 
opinion,  that  the  court  erred  in  giving  the  general 
charge  for  the  defendant. 

This  case  is  mainly  defended  by  the  appellee,  by  an 
eifort  to  apply  to  the  plaintiff  the  principle  first  abosc 
cinnounced,  which  would  exempt  the  defendant  (appel- 
lee), who  had  not  actually  received  the  money  from  the 
Eufaula  Bank  which  collected  it,  from  an  action  at  the 
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Biiit  of  Brubaker  &  Co, — the  defendant,  under  that  rule, 
being  as  between  it  and  Brubaker  &  Co.,  only  the  agent 
of  the  latter  to  forward  the  draft,  for  collection,  to  a 
bank  at  the  debtor's  residence,  and  to  account  for  the 
proceeds  when  they  should  be  actually  received  from 
such  collecting  bank. 

We  think,  upon  the  considerations  herein  expressed, 
tliat  the  principle  is  not  applicable  to  the  plaintiff's 
buit. 

The  rescission  of  the  sale  of  the  hay  had  reference  to 
rhe  time  of  the  sale.  By  relation,  the  plaintiff  was 
deemed  owner  of  the  money  at  the  moment  it  was  paid. 
Jt  was  money  paid  in  mistake  of  fact,  and  its  receipt 
was  possessed  of  the  same  attributes  as  the  receipt  of 
money  equitably  belonging  to  the  plaintiff  under  any 
other  circumstances. 

Judgment  reversed  and  cause  remanded. 


Sanders  v.  Wallace  et  al. 

Bill  in  Equity  hij  Widow  for  the  recovery  of  Dower  in 

Lands, 

1.  Dower;  widow  not  entitled  thereto  when  she  fails  to  dissent  from 
hushand*s  will  in  which  protnsion  is  made  for  her. — A  widow, 
who  is  provided  for  by  the  will  of  her  husband,  and  fails  to 
dissent  in  the  time  and  manner  required  by  statute,  (Code  of 
1886,  §§1963,  1964;  Code  of  1896,  §§4259,  4260),  and  it  does  not 
appear  by  the  will  that  she  should  have  such  provision  in  ad- 
dition to  her  dower,  is  not  entitled  to  dower  in  the  lands  which 
her  husband  owned  at  the  time  of  his  death,  or  of  which  he 
was  seized  during  coverture  and  which  had  been  conveyed  by 
him,  or  had  been  sold  under  execution  against  him,  in  his 
life  time,  and  purchased  by  strangers,  to  whom  the  wife  and 
widow  of  the  decased  had  made  no  conveyance  or  release  of 
dower. 

Appeal  from  the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  William  H.  Tayloe. 
The  bill  in  this  case  was  filed  by  the  appellant,  Jane 
A.  Sanders,  against  the  appellees,  for  the  purpose  of 

recovering  dower  in  lands  of  which  tlie  complainant's 
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husband  was  seized  during  coverture,  and  which  were 
sold  at  sheriff's  sale  under  execution  against  the  coin- 
j)lainant's  husband,  and  passed  by  mesne  conveyance  to 
The  defendant.  A  demurrer  interiKJsed  to  the  bill  was 
overruled.  After  the  overruling  of  the  demurrer,  the 
defendant  filed  certain  pleas  as  a  defense  to  the  bill  of 
complainant.  The  substance  of  these  pleas  and  the 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 
Upon  the  submission  of  the  cause  upon  the  sufficiency 
cf  the  pleas  filed  by  the  defendants,  the  court  rendered 
a  decree  holding  that  each  of  said  pleas  was  sufficient 
jn  law,  and  if  proven,  presented  a  complete  defense  to 
complainant's  bill  of  complaint.  From  this  decree  the 
complainant  appeals,  and  assigns  the  rendition  there- 
of as  error. 

J.  H.  Stewart,  for  appellant. — Dower  is  a  legal, 
equitable  and  moral  right  favored  by  the  law. — 5  Amer. 
k  Eng.  Encyc.  of  Law,  885  and  note.  The  right  of 
dower  in  the  lands  owned  by  the  husband  in  his  life- 
time is  consummated  by  the  death  of  the  husband,  but 
it  does  not  confer  a  right  of  entry,  nor  a  right  to  take 
rents  and  profits,  nor  a  right  of  ownership. — Barksdale 
c,  Garrett  J  64  Ala.  280;  Weaver  v.  Crenshaw  j  6  Ala. 
873. 

The  record  shows  that  the  lands  out  of  which  the 
dower  is  claimed  in  this  cause,  were  sold  during  the  life- 
time of  the  husband,  under  execution  to  satisfy  judg- 
ment against  the  husband.  She  is  entitled  to  dower 
out  of  these  lands. — Wood  v,  Morgan,  56  Ala.  397;  /r- 
line  r.  Annistead,  46  Ala.  363. 

The  fact  that  the  husband  died  testate  and  provided 
for  the  wife  by  his  will,  is  not  a  bar  to  her  recovery  of 
dower  in  lands  alienated  in  the  lifetime  of  the  husband, 
in  the  event  the  wife  fails  to  dissent,  as  provided  in  sec- 
tion 1963  of  the  Code  of  1886.  "The  statute  authoriz- 
ing the  widow  to  dissent  from  the  will  of  her  deceased 
husband,  and  in  lieu  of  the  provisions  made  for  her, 
take  her  dower  in  his  lands  and  her  distributive  share 
in  his  personal  estate  (Code,  §2293),  confers  on  tlie 
widow  a  strictlv  personal  right.'' — Crcn.shaic  v.  Carpen- 
ter. 69  Ala.  572;  MeQhee  r.  ^tepheun,  83  Ala.  468. 

Section  1063  of  the  Code  of  1886,  is  made  part  of  the 
statutory  law  pertaining  to  wills. 
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The  disposition  of  tbe  proi)erty  of  the  deceased  per- 
fcion  is  the  subject  matter  treated  of  in  the  chapter  and 
arti(*le,  where  this  section  is  found.  We  find  therein  no 
mention  of  any  property  not  then  owned  by  fhe  de- 
ceased— ;no  reference  to  lands  or  other  property 
aliened  during  his  lifetime.  These  facts  furnish  strong 
evidence  as  to  what  property  was  intended  to  be  affect- 
ed by  this  section.  They  go  far  to  show  that  this  sec- 
lion  refers  to  the  estate  of  the  husband  at  the  time  of 
liis  death.  Then,  the  assertion  of  this  right  can  in  no 
way  affect  the  distributees,  in  that,  the  distributees 
have  no  interest  in  lands  aliened  by  the  ancestor  in  his 
lifetime.  When  we  come  to  consider  sections  1910  and 
1911,  they  provide  for  the  assignment  of  dower  to  the 
widow  in  cases  where  no  questions  of  distribution  in 
the  husband's  estate  can  arise.  It  regulates  the  assign- 
iDcnt  of  dower  in  lands  which  have  been  aliened  by  the 
husband;  if  the  assignment  can  be  made  by  metes  and 
bounds  without  injustice,  she  gets  her  share  of  the  lands. 
The  construction  given  to  these  statutes  works  no  in- 
justice to  any  person.  The  interest  of  other  distribu- 
ccH^s  of  the  estate  is  not  affected.  No  injustice  is  done 
ilie  alienee.  lie  is  deprived  of  nothing  that  he  pur- 
^•hascd.  Tlie  widow  only  gets  that  to  which  she  was  en- 
titled as  the  wife  of  the  alienor,  which  she  has  never 
parted  with,  and  for  which  she  has  received  no  c6mpen- 
sation. — Jackson  v.  I  shell,  109  Ala.  100;  Leinaweaver 
V.  Slocver,  1  Watts  &  Serg.  165;  Borland  v.  Nwholas. 
12  Pa.  St.  38;  Westhorok  v.  Yandcrhurgh,  36  Mich.  30; 
IIi(j(jinbotham  v,  Cornicclly  8  Gratt.  83;  Braxton  i\ 
Freeman,  6  Richardson,  35. 

Pettus  &  Pettus,  contra, — Under  the  English  com- 
mon law,  if  the  husband  made  provision  for  his  wife, 
by  his  will,  this  was  no  bar  to  dower,  unless  it  plainly 
<ipp(»ared  from  the  will  that  the  husband  intended  a 
i)r()vision  made  for  the  wife,  by  his  will,  to  be  in  lieu  of 
and  in  satisfaction  of  her  dower  rights;  but  the  statutes 
of  this  State  have  made  a  complete  system  of  the  law  of 
(lower,  and  have  reversed  this  rule  of  the  common  law, 
so  that  if  the  husband,  by  his  will,  make  provision  for 
l)is  wife,  this  is  a  bar  to  dower,  unless  the  husband 
plainly,  in  his  will,  shows  that  what  he  gives  by  his  will, 
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is  to  be  in  addition  to  dower. — Hilliard  v.  Binford,  10 
Ala.  977. 

Under  the  statutes  as  they  exist  now,  the  widow  who 
l«as  been  provided  for  by  the  will  of  her  husband  and 
who  fails  to  dissent  therefrom  within  eighteen  months,  is 
not  entitled  to  dower  in  the  lands  of  which  her  husband 
was  seized  during  coverture,  and  which  had  been  alien- 
ated by  him.  This  principle  is  announced  and  upheld 
by  the  decisions  of  this  court :  Adams  v.  Adams,  39  Ala. 
278 ;  Green  v.  Green,  7  Port.  19 ;  Hilliard  v,  Binford,  10 
Ala.  977;  Vaughan  v,  Vaughan,  30  Ala.  329;  Martin  v. 
Jfartin,  22  Ala.  99;  and  also  the  following  authorities: 
AUcn  V.  Pray,  12  Me.  138;  Reed  v.  Dickerman,  12  Pick. 
149;  4  Kent's  Com.  pp.  57,  58,  59;  1  Cruise  on  Real 
Property,  Title  6,  Chapter  4,  §24;  Steele  v.  Fisher,  6 
N.  Y.  Ch.  Eep.  (1  ed.)  35;  Haynie  v.  Dickens,  68  111. 
2G7;  Buffinton  t\  Fall  River  Nat.  Bank,  113  Mass.  246; 
ydson  V.  Brown,  144  N.  Y.  384;  Warren  v.  Warren,  148 
111.  642. 

The  many  cases  above  cited  clearly  decide  the  follow- 
ing propositions : 

First.  That  where  a  husband,  under  the  common 
law,  makes  provision  for  his  wife,  in  lands  and  personal 
property,  or  by  devise  to  trustee  for  her  benefit,  and 
disposes  of  the  balance  of  his  estate  to  others,  the  wife 
is  put  to  her  election.  She  can  take  her  dower  or  the  pro- 
visions made  for  her  in  the  will;  but  she  cannot  take 
both,  because  the  taking  of  dower,  in  such  case,  is  in- 
consistent with  the  will.  Second.  That  under  our 
statute,  if  any  provision  is  made  for  the  wife  by  the  will 
of  her  husband,  she  may  dissent  within  the  time  pre- 
scribed, and  claim  dower;  but  if  she  does  not  dissent 
within  that  time,  she  is  presumed  to  elect  to  take  under 
ihe  will,  and  is  forever  barred  of  any  claim  of  dower  in 
lands  of  which  he  was  seized  at  the  time  of  his  death, 
or  in  land  which  he  had  aliened  in  his  lifetime. 

HARALSON,  J. — The  only  question  raised  by 
the  record  in  this  cause  is  as  stated  by  coun- 
sel, whether  or  not  a  widow,  who  has  been 
provided  for  by  the  will  of  her  husband,  and 
^^ho  has  failed  to  dissent  therefrom  within  eighteen 
months,  is  entitled  to  dower  in  lands  of  which  her  hus- 
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band  was  seized  during  coverture,  and  which  had  been 
Fold  under  execution  against  him  in  his  lifetime,  and 
I  urchased  by  strangers,  to  whom  the  wife  and  widow 
of  the  deceased  has  made  no  conveyance  or  release  of 
dower.  The  pleas  in  tlie  cause,  filed  by  each  defendant 
separately,  aver  in  substance,  that  the  busband  of  ap- 
l>ellant  died  in  Perry  county,  Alabama,  on  the  10th  of 
August,  1893 ;  that  at  the  time  of  his  death  he  was  seized 
and  possessed  of  .property,  both  real  and  personal  in 
said  county;  that  before  his  death,  to- wit,  on  the  16th 
July,  1890,  he  made  and  published  his  last  will  and  tes- 
tament, which  was  duly  admitted  to  probate  in  said 
.lounty,  on  the  14th  of  December,  1893;  that  the  said 
Avill  made  provision  for  the  maintenance  and  support 
of  complainant,  and  that  said  complainant  never  did 
within  eighteen  months  after  the  probate  of  the 
will  of  the  said  Green  B.  Sanders  (the  husband  of  com- 
l-lainant),  or  at  any  other  time^  make  any  dissent  in 
writing  from  the  will  of  said  Green  B.  Sanders;  but,  on 
the  contrary,  said  complainant  accepted  the  provisions 
made  for  her  in  said  will. 

The  bill  shows,  that  in  the  year  1862,  at  a  regular 
term  of  the  circuit  court  of  said  county  of  Perry,  a  judg- 
ment was  rendered  against  complainant's  husband^  said 
(rreen  B.  Sanders,  for  $(>,380.05,  on  which  judgment  ex- 
ecution issued,  and  that  the  lands  in  which  dower  is 
nought  and  which  are  described  in  the  bill,  having  been 
ievied  on,  were  sold  for  the  satisfaction  of  said  judg- 
ment by  the  sheriff,  at  execution  sale,  to  the  plaintiff  in 
said  execution,  for  $6,924.00,  to  whom  the  sheriff  exe- 
cuted his  conveyances,  and  returned  the  execution 
satisfied  in  full;  that  the  purchasers  took  possession  of 
the  lands  so  purchased  by  them,  and  afterwards,  in  the 
lifetime  of  said  Green  B.  Sanders,  the  defendants,  Thos. 
^r.  Wallace  and  Thos.  W.  Williams,  came  into  posses- 
sion of  different  portions  of  said  land,  as  described  in 
the  bill. 

Exceptions  were  filed  to  the  pleas,  questioning  their 
sutficiency  as  a  defense,  which  were  overruled,  the  court 
liolding  that  each  plea  was  sufficient,  if  proved,  and 
presented  a  complete  defense  to  complainant's  bill.  To 
reverse  this  decree,  the  appeal  is  prosecuted. 
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Dower  in  this  Stato  is  defined  to  be,  "an  estate  for 
life  of  the  widow  in  certain  portions  of  the  following 
real  estate  of  her  husband^  to  whieh  she  has  not  relin- 
quished her  riffht  during  the  marriage:  (1}  Of  all 
lands  of  which  the  husband  was  seized  in  fee  during  the 
marriage,"  etc.,  etc. 

Sections  1910  and  1911  make  provision  for  the  allot- 
ment by  the  probate  or  chancery  court,  of  dower  to  a 
Avidow  in  lands  which  have  been  aliened  by  the  hus- 
band, according  to  thf  conditions  specified  in  said  sec- 
lions. 

Sections  2354  and  2355  have  reference  to  cases, 
where  a  woman  who  survives  her  husband  has  a  separ- 
ate estate;  the  effect  of  such  separate  estate  on  her 
dower  interest  and  distributive  share  in  her  husband's 
estate,  in  diminution  of  her  dower  interest  and  distri- 
butive share  therein,  and  the  rule  for  the  ascertainment 
of  the  allowance  to  be  made  her,  according  to  the  value 
of  her  separate  estate.  These  last  sections  have  no 
particular  reference  to  the  case  in  hand,  since  it  is  not 
f^hown  that  Mrs.  Sanders  had  any  separate  estate,  nor 
do  the  first  named  sections,  except  as  a  rule  for  the  as- 
signment of  dower,  if  complainant  be  decreed  to  be  en- 
titled thereto. 

In  case  of  the  intestacy  of  a  husband,  the  foregoing 
sections  apply,  as  they  have  been  construed,  and  not  of 
difficult  application.  But  where  he  dies  testate,  leaving 
a  widow,  and  making  provisions  for  her  in  liis  will, 
section  1963  is  intended  to  apply,  and  provides:  ^'The 
widow  may,  in  all  cases,  dissent  from  the  will  of  her  de- 
ceased husband,  and,  in  lieu  of  the  provisions  made  for 
her  by  such  will,  take  her  dower  in  the  lands,  and  such 
portions  of  the  personal  estate  as  she  would  have  been 
entitled  to  in  case  of  intestacy.'' 

The  succeeding  section,  19()4,  provides:  *'Such  dis- 
^mt  must  be  made  in  writing,  and  deposited  within 
eighteen  months  from  the  probate  of  tJie  bill,  with  the 
jiidge  of  probate  of  the  county  in  which  the  will  is  pro 
bated;  and  an  entry  must  be  made  of  record,  si)ecifying 
the  date  on  which  the  dissent  was  made." 

These  two  sections  are  the  same  in  substance  as  sec- 
tions 1609  and  1610  of  the  Code  of  1852,  and  are  carried 
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hito  each  of  the  Codes  subsequent  thereto,  except  that 
the  period  of  limitation  for  filing  a  dissent  to  the  will 
by  a  widow,  has  been  changed  from  12  to  18  months. 
These  sections  do  not  change  and  were  not  intended  to 
r'hange  the  substantial  provisions  of  the  acts  of  180C 
and  1812  on  the  same  subject,  and  the  same  rule  as  ex- 
isted before,  must  be  regarded  as  continued  by  the 
subsequent  Codes,  as  was  held  in  Adams  v.  Adams,  39 
Ala.  274. 

At  common  law  a  devise  was  presumed  to  be  in  addi 
tion  to  dower  unless  tlie  reverse  clearly  appeared  in  the 
will;  a  rule  resting  on  the  doctrine,  that  the  right  to 
dower  is  a  common  law'  right,  which  attached  at  the 
time  of  marriage,  and  whicli  cannot  be  impaired 
except  by  statute.  But,  the  acts  of  1806  and 
1812,  the  same  in  substance  as  said  sections  1963 
and  1964,  which  latter  sections,  as  stated,  are 
but  a  continuation  of  the  provisions  of  the  for- 
mer statutes  on  the  subject,  reverse  the  rule  of  the 
common  law, — which  presumes  a  devise  to  be  in  addi- 
tion to  dower,  unless  the  reverse  clearly  appears;  and 
the  rule  under  said  sections  as  now  definitely  settled  in 
this  court,  is  that  "where  the  wuU  of  a  deceased  husband 
makes  any  provision  for  his  wife  by  a  bequest  to  her  of 
any  part  of  his  personality,  or  by  a  devise  to  her  of  any 
part  of  his  realty,  and  the  provision  does  not  plainly 
uppear  from  the  will  to  have  been  intended  in  addition 
to  her  dower,  her  failure  to  signify  her  dissent  from  the 
will,  within  one  year  (now  eighteen  months)  after  its 
I»robate,  is  a  bar  to  her  right  of  dower." — Vaughan  r 
Vaughan,  30  Ala.  329;  Hilliard  v.  Binford,  10  Ala.  977; 
Adams  w  Adams,  39  Ala.  supra;  Dean  v.  Harty  62  Ala. 
308;  McGhee  v.  Stephens,  83  Ala.  466.  In  the  case  last 
••ited,  it  was  held,  that  an  election  is  not  irequired  un 
less  there  be  alternatives  as  to  which  a  choice  may  be 
made  by  the  Avidow,  and  that  section  2292  (now  section 
1963  of  the  Code  of  1886)  contemplates  an  election, — 
that  some  provision  shall  be  made  for  her  in  the  will, 
irom  whicli  she  may  dissent,  and  take,  in  preference, 
10  what  the  law  would  give  her.  It  was  there  said: 
'The  section  does  not  operate  to  impair  or  abolish  the 
rule,  that  a  devise  or  bequest  in  favor  of  the  wife  will 
Dot  bar  her  right  to  dower,  unless  expressly  so  declared. 
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(If  by  necessary  implication  is  intended  to  be  in  lieu  of 
dower,  in  which  case  the  widow,  independent  of 
btatute,  would  be  put  to  her  election.  The  statute  was 
intended  to  provide  for  a  speedy  and  summary  election, 
when  any  provision  is  made  for  her  in  the  will,  which 
does  not  appear  to  have  been  as  in  addition  to  dower; 
and  in  such  case,  her  failure  to  dissent  wifhin  one  year 
(the  period  of  limitation  then  fixed)  from  the  probate 
of  the  will,  bars  her  right  of  dower." 

The  question  recurs:  To  what  lands  does  this  rule 
as  to  the  failure  of  the  widow  to  dissent  from  the  pro- 
visions made  for  her  in  a  vnlh  apply?  The  will  of  Mr. 
i^anders  makes  provision  for  his  widow  after  his  death. 
There  is  an  absence  of  any  expression,  in  the  will,  that 
these  provisions  were  intended  by  the  testator  to  be  in 
addition  to  dower,  or  from  which  such  an  inference  can 
be  drawn. 

The  first  provision  of  said  section  3963  is  that  the 
widow  by  dissenting,  "may  in  all  cases/^  "in  lieu  of  the 
provisions  made  for  lier  by  such  will,  take  her  dower 
u.  the  lands.''  What  lands?  Certainly  the  lands  of  her 
husband,  such  as  she  would  have  been  entitled  to  in 
case  of  intestacy.  What  lands  were  these?  Those  re- 
ferred  to  in  section  1892  quoted  above,  which  defines 
her  dower,  and  of  what  lands  the  widow  is  dowable,  viz., 
"Of  all  lands  of  which  the  husband  was  seized  in  fee 
during  the  marriage."  If  dissenting  she  would  be  dow- 
able of  all  lands  as  in  case  of  intestacy,  it  would  seem  to 
follow,  that,  failing  such  dissent  she  would  be  barred 
c'f  dower  in  the  same  lands. 

The  latter  part  of  this  section  of  the  Code  makes  pro- 
vision— in  addition  for  the  one  for  dower — for  her 
sihare  of  personal  estate  in  case  of  dissent,  in  these 
vords:  "and  such  portion  of  the  personal  estate,  as  she 
'^ould  have  been  entitled  to  in  case  of  intestacy.''  This 
provision  of  said  section,  in  case  the  widow  fails  to  dis- 
sent, restores,  in  such  case,  the  common  law  rule,  which 
allowed  the  husband  to  dispose  of  his  personality  ab- 
^^lutely,  and  the  widow  takes  under  the  will,  in  lieu  of 
what  she  would  take  under  the  statute  as  in  case  of  in 
testacy,  by  dissenting. — McGhee  v.  Stephens,  supra. 
This  wa«  the  purpose  of  the  insertion  of  this  latter 
clause  of  said  section  1963,  and  it  is  of  no  controlling 
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effect  on  the  first  part  of  the  same,  in  respect  to  dower. 
We  are  of  opinion,  that  the  widow  by  "her  failure  to  dis- 
fc^ent  from  the  provisions  of  her  husband's  will,  in  the 
lime  and  manner  required  by  the  statute,  is  barred  of 
Jier  right  of  dower  in  her  husband's  lands,  su(*h  as  he 
owned  at  the  date  of  his  death,  as  well  as  that  described 
^n  the  bill,  which  had  been  sold  under  execution  in  his 
lifetime. 

There  has  been  some  disagreement  in  the  decisions 
of  courts  on  this  question,  in  construction  of  stat- 
utes close  akin  to  ours.  In  Corey  r.  Lamb,  45  Ohio  St, 
203,  under  statutes  not  materially  differing  from  ours 
as  to  the  effect  of  a  dissent,  or  a  failure  to  express  it, 
the  Supreme  Court  of  that  State,  after  a  review  of  the 
cases  from  other  courts,  held  tliat  a  widow  elei*ting  to 
take  the  provisions  made  for  her  in  the  will  of  her  hus 
band,  where  it  did  not  appear  by  the  will  that  she 
should  have  such  provisions  in  addition  to  dower,  was 
barred  of  dower  in  land  of  wliich  he  was  seized  during 
coverture,  and  which  had  been  sold  and  conveyed  in  his 
lifetime  on  foreclosure  of  a  mortgage  executed  by  him 
in  which  the  wife  did  not  join.  The  court  said:  ^'Thc 
term  dower  is  not  of  obscure  and  uncertain  meaning. 
It  is  unambiguous,  and  has  a  fixed,  definite  and  legal 
significaticm.  It  is  a  riglit  which  attaches  not  merely  to 
che  lands  of  which  the  husband  dies  seized,  but  to  all 
the  lands  whereof  lie  was  seized,  either  in  deed  or  in 
law.— Litt.,  Sec.  30;  4  Kent's  Com.  35.  If  to  be  en- 
ciuwed  of  the  lands  of  her  husband,  or  have  dower  in  "his 
lands,  applies  to  all  lands  whereof  the  husband  was 
seized  as  an  estate  of  inheritance  at  any  time  during 
<he  intermarriage,  the  language  of  section  5964,  *she 
sliall  be  barred  of  her  dower'  upon  electing  to  take 
liUder  the  will  should  have  no  less  extended  application, 
and  cannot  be  confined  to  the  property  devised  in  the 
will.  The  meaning  of  dower  is  not  so  elastic  as  to 
embrace  one  thing  when  the  widow  would  be  endowed 
according  to  law,  and  another  thing  wlien  she  is  to  be 
barred  of  dower  by  accepting  the  provisions  of  the  will." 
As  sustaining  the  conclusions  reached,  the  court  cited 
Sfrrlr  r.  Fishrr,  1  Edw.  (^h.  435;  Palmrr  r.  Voorhis,  35 
Karb.  470;  Enin.^  r.  Pirrson.  9  Kich.  (S.  C.)  9;  A  rant 
i\Nobrrtsojt,  2  McMull  ( S.  C.)  215;  Haynie  v.  Dickens, 
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68  111.  267;  Buffinton  c.  Fall  R.  Nat.  Bank,  113  Mass. 
246.  To  these  mav  be  added,  Xelson  v,  Broicyi,  144  N. 
Y.  3S4;  ^yarren  l\^yane)\,  148  111.  642;  Allen  v.  Praij, 
12  ile.  138;  Hornscy  v.  Casey ,  21  Mo.  545;  Raines  v, 
Corbhh  24  (ia.  185;  In  re  iiotzian.  34  Minn.  159; 
^pahJ'uuj  V.  Hersh field,  39  Pac.  Kep.  (Mont.)  88. 

In  apparent  variance  with  these  are  the  cases  of  Bor- 
land  r,  XicholSy  12  P^.  St.  38;  Leinaiceaver  v.  Soever,  1 
Watts  &  Serg.  165;  Wcstbrook  i\  Vanderburgh,  36 
ilich.  30;  Hif/ginbotham  r.  CormreU,  8  Gratt.  83. 

There  is  nothing  in  the  phraseology  of  said  section 
1963,  which  limits  its  application  to  lands  held  at  the 
decease  of  the  testator,  but  when  fairly  construed,  it 
.embraces  all  lands  of  which  the  husband  was  seized  at 
any  time  during  the  coverture.  This,  as  the  Montana 
court  in  the  case  cited  above  said,  is  certainly  in  accord- 
ance with  the  great  weight  of  authority.  There  is  noth- 
ing in  Jaekson  v.  Tsbelly  109  Ala.  100,  which  conflicts 
with  what  is  here  said.  That  decision  had  reference  to 
dower  as  affected  by  separate  estate  of  the  widow  un- 
der sections  2354  and  2355  of  the  Code. 

Affirmed. 


Lambie  et  al.  v.  Sloss  Iron  and  Ste^l  Co. 

Action    to    recover    Damages    for    Breach    o*    Mining 

Contract, 

1.  Mining  contract;  when  c  contract  of  employment  and  not  a 
Itase. — Where  persons  enter  into  an  agreement  with  the 
owner  of  a  coal  mine  to  work  the  mine  under  the  supervi- 
sion of  the  owner's  superintendent,  to  furnish  the  men,  tools 
and  materials  therefor,  to  reimburse  the  owner  for  articles 
he  was  to  furnish,  and  to  load  on  an  average  not  less  than  a 
certain  number  of  cars  per  day,  and  to  increase  it  to  a  des- 
ignated number  of  cars  per  day,  and  to  "get  all  the  coal  out 
up  to  the  specified  amount  that  may  be  named"  by  the 
owner,  for  the  performance  of  which  work  the  owner  was  to 
pay  a  stipulated  price  for  each  ton  of  coal  loaded  on  the  cars, 
and  the  owner  was  to  have  the  power  to  reduce  or  increase 
the  number  of  mine^^s  according  to  the  number  of  orders  he 
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might  have  to  fill,  such  agreement,  although  stating  that  It 
was  a  lease  of  the  mine,  is  neither  a  lease  nor  an  entire  un- 
dertaking to  mine  all  the  coal  in  said  mine;  but  is  only  a 
contract  of  employment,  and  its  terms  neither  expressly 
specifying  nor  indJcating  the  time  during  which  the  em- 
ployment was  to  continue,  such  contract  is  terminable  at  the 
will  of  either  party.  , 

2.  Same;  when  stopping  contractors  no  breach;  sufficiency  of  com- 

plaint.— Where  a  contract  for  the  working  of  a  mine  is- 
an  entire  undertakinpr  to  mine  all  the  coal  in  such  mine,  and 
after  stipulating  that  the  output  of  the  mine  was  to  be  en- 
tirely within  the  control  of  the  owner,  it  was  further  pro- 
vided that  if  the  owner  had  any  orders  for  coal  to  fill  the 
contractor  is  entitled  to  furnish  the  coal  necessary  to  fill 
them,  the  mere  fact  that  the  owner  stops  the  contractor  from 
work  entirely,  is  not  a  breach  of  such  contract  unless  at  such 
time  the  owner  had  orders  for  coal  to  fill;  and  in  an  action 
seeking  to  recover  damages  for  the  breach  of  such  contract 
on  the  part  of  the  owner,  a  complaint  which  alleges  that  the 
defendant  stopped  the  plaintiff  from  working  in  said  mine 
and  has  since  refused  to  allow  plaintiff  to  mine  coal  therein 
under  said  contract,  without  averring  that  the  defendant  had 
orders  to  fill  at  the  time  he  caused  plaintiff  to  cease  mining 
coal,  or  has  had  orders  since  then,  assigns  no  breach  of  said 
contract,  and  is,  therefore,  demurrable.  / 

3.  Contract    of    employment;    breach    thereof;  sufficiency  of  com- 

plaint.— In  an  action  for  the  breach  of  a  contract  of  employ- 
ment which  stipulates  that  the  employer  is  to  furnish  to  the 
servant  tools  and  other  materials  for  doing  the  work,  at 
what  such  articles  cost,  a  count  of  the  complaint  which 
alleges  that  the  defendant  charged  the  plaintiff  a  large  sum 
in  excess  of  the  cost  of  the  said  articles  furnished  by  the  de- 
fendant to  the  plaintiff,  under  said  contract,  does  not  assign 
a  breach  of  said  stipulation  in  the  contract;  it  being  neces- 
sary, to  render  the  assignment  of  the  breach  sufficient,  to  fur- 
ther aver  that  the  plaintiff  had  paid  such  excess,  or  was  in 
some  way  damaged  by  the  charge. 
4  Pleading  and  practice;  error  in  sustaining  demurrer  to  special 
count;  when  not  without  injury,  although  plaintiff  could  have 
had  the  same  benefit  under  the  common  counts, — ^When  a 
complaint  contains  the  common  counts  and  a  special  county 
the  presumption  of  injury  arising  from  error  must  prevail  and 
will  work  a  reversal,  although  the  plaintiff  could,  under  the 
common  counts,  have  given  evidence  of  all  matters  which, 
would  have  been  available  under  the  special  count,  unless  it 
affirmatively  appears  that  such  evidence  was  introduced. 

Appe'al  from  the  City  Court  of  Birmingham. 
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Tried  before  the  Hon.  U.  A.  Sharpe. 

This  action  was  brought  by  the  appellants  against 
the  appellee,  to  recover  damages  for  the  alleged  breach 
of  a  contract. 

The  complaint,  as  originally  filed,  contained  four 
counts.  In  the  first  count,  the  terms  of  the  contract  are 
set  out  in  haec  verba,  and  are  sufficiently  stated  in  the 
opinion.  The  2d,  3d  and  4th  counts  of  the  complaints 
were  the  common  counts  seeking  to  recover  an  amount 
of  money  had  and  received,  and  for  work  and  labor  done. 

The  demurrers  interposed  to  the  first  count  of  the 
complaint,  the  principal  grounds  of  which  are  set  forth 
in  the  opinion,  were  sustained.  Thereafter  the  plain- 
tiffs amended  their  complaint  by  adding  a  fifth  count, 
whicli  was  as  follows:  ^'Plaintiffs  claim  of  de- 
fendant thirty-fiye  thousand  dollars  damages  for  the 
breach  of  a  contract  entered  into  between  the  plaintiffs 

aud  defendant  on  the  day  of  December,  1892, 

viz.,  the  contract  set  out  in  the  first  count  of  this  com- 
plaint and  said  contract,  as  therein  set  out,  is  here  re- 
ferred to  and  made  a  part  of  this  count.  Plaintiffs  fur- 
ther allege  that  as  a  part  of  this  contract,  defendant 
took  plaintiffs  ujjon  the  land  and  showed  them  the  area 
of  land  under  which  said  ^B'  mine  was,  and  also  dis- 
cussed with  plaintiffs  the  mining  of  said  coal  to  the  ex- 
treme limits  of  said  area,  exhibited  to  plaintiffs  a  map, 
then  in  the  possession  of  defendant,  which  map  defined 
the  limits  of  said  *B'  mine,  and  showed  the  area  of  coal 
therein.  And  plaintiffs  further  aver  that  both  plain- 
tiffs and  defendant,  at  the  time  said  contract  was  en- 
tered into,  knew  that  plaintiffs  would  have  to  go  to 
large  expense  in  preparing  to  carry  out  said  contract  on 
its  part,  and  also  in  continuing  to  carry  it  out;  and 
plaintiffs  and  defendant  knew  that  if  said  contract 
should  be  revoked  by  defendant  within  a  short  time 
after  plaintiffs  had  prepared  to  carry  same  out  and  had 
begun  to  get  out  coal  under  said  contract,  that  said  re- 
vocation would  result  in  large  losses  to  plaintiffs,  and 
with  said  knowledge  plaintiffs  and  defendant,  pending 
the  execution  of  said  contract,  discussed  the  propriety 
of  limiting  the  operation  of  said  contract  to  one  year, 
and  as  a  part  of  the  negotiations  which  led  to  the  execu- 
tion of  said  contract,  and  pending  the  execution  there- 


Digitized  by  VjOOQIC 


430  SUPREME  COURT  [Nov.  Term, 

[Lambie  et  a  J.  v.  Sloss  Iron  &  Steel  Co.] 

of  and  with  full  knowledge  as  above  set  out,  defendant 
insisted  that  the  operation  of  said  contract  be  limited 
to  one  year,  and  plaintiifs  refused  to  execute  said  con- 
tract with  any  limit  as  to  time  except  such  time  as,  un- 
der the  contract,  it  would  take  to  mine  all  the  coal 
shown  on  said  map  as  being  a  part  of  said  *B'  mine,  and 
defendant  consented  thereto;  and  thereupon  and  under 
said  circumstances  the  said  contract  was  executed  by 
plaintiffs  and  defendant.  Plaintiffs  say  that,  although 
they  have  complied  with  all  the  provisions  of  said  con- 
tract on  their  part,  except  in  such  particulars  and  at 
such  times  as  compliance  was  waived  or  prevented  by 
defendant,  defendant  has  failed  to  comply  with  the  fol- 
lowing provisions  thereof."  The  first  assignment  of  the 
breach  of  the  contract  in  this  fifth  count  was  substan- 
tially the  same  as  the  first  assignment  of  breach  con- 
tained in  the  first  count  of  the  complaint,  to  which  de- 
murrer was  sustained.  The  second  assignment  of  the 
breach  of  said  contract,  as  contained  in  the  said  fifth 
count,  was  as  follows:  '^Defendant  further  breached 
said  contract  in  this,  viz.,  defendant  did  not  furnish 
plaintiffs  feed,  oil,  tram  cars,  repairs  to  tram  cars,  and 
brattices,  at  what  It  cost  defendant  for  getting  with  ten 
r»er  cent,  added,  but  defendant  charged  plaintiffs  a  large 
sum,  to-wit,  five  hundred  dollars,  in  excess  of  the  cost  of 
said  contract  with  ten  per  cent,  added,  and  defendant 
deducted  and  retained  the  amount  of  said  excess  out  of 
the  moneys  due  plaintiffs  by  defendant  under  said  con- 
tract and  refused  or  neglected  to  pay  same  to  plaintiffs." 
Demurrers  were  interposed  by  the  defendant  to  the 
5th  count  of  the  complaint,  and  to  the  first  breach,  as 
assigned  therein,  upon  substantially  the  same  grounds 
as  were  the  demurrers  interposed  to  the  first  count  of 
the  complaint.  The  defendant  demurred  to  the  second 
assignment  of  breach  in  the  fifth  count  of  the  complaint 
upon  the  following  grounds:  **1.  For  that  it  is  not  a 
suflScient  assignment  of  breach.  2.  That  the  said  as- 
signment is  uncertain,  vague  and  indefinite.  3.  That 
the  assignment  fails  to  show  on  what  article  or  articles 
defendant  charged  or  retained  too  much,  or  what  sum 
it  did  retain,  or  on  what  account  it  retained  any  sum, 
or  what  was  paid  and  how  much  ought  to  have  been 
properly  paid  to  plaintiffs."    The  demurrers  to  the  fifth 
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count  and  to  each  of  tlie  assignments  of  breach  of  said 
contract  as  contained  therein  were  sustained,  and  to 
this  ruling  the  plaintiff  duly  excepted. 

Thereupon  trial  was  had  upon  the  common  counts  of 
the  complaint,  which  resulted  in  a  verdict  for  the  plain- 
tiffs for  f20,  upon  which  judgment  was  rendered.  The 
Ijlaintiffs  appeal  from  this  judgment,  and  assign  as 
error  the  rulings  of  the  court  in  sustaining  the  demur- 
rers as  interposed  to  the  original  count,  and  to  the  fifth 
count  added  by  amendment. 

Bowman  &  Harsh  and  C.  P.  Beddow^  for  api)ellants. 
The  mere  fact  that  the  words  of  a  contract  do  not  ab- 
stractly and  of  themselves  define  the  limits  of  the  sub- 
ject matter  of  the  contract,  does  not  render  the  contract 
void  for  uncertainty.  It  is  sufficient  if  the  contract  may 
be  rendered  certain  by  fitting  it  into  the  surroundings 
and  circumstances  of  the  parties  at  the  time  it  was 
made. — Kyle  r.  liellenger,  79  Ala.  516;  Boykin  t\  Bank 
of  Mobile,  72  Ala.  262*;  Mason  v.  Alabama  Iron  Co.,  73 
XU.21Q;Bryauf,A(hnt\  r.  .Stephens,  58  Ala.  &Z6;  Robin- 
son r,  Bullock,  5S  Ala.  618;  Chicago  v.  Sheldon,  9  Wal- 
lace, 50;  iitone  i\  Clark,  1  Mete.  (Mass.)  379;  Clark  on 
Contracts,  591;  Wyatt  i\  Larrinier  and  Weld  I,  Co.,  36 
Am.  St.  Rep.  280:, Smith  v.  Kerr,  108  N.  Y.  31;  Williams 
V.  Glover,  66  Ala.  193. 

2.  The  following  are  some  cases  in  which  it  was  con- 
tended that  the  contract  was  void  for  uncertainty,  but 
was  held  otherwise  bv  the  court :  Troy  Fertilizer  Co.  i\ 
Loyun,  96  Ala.  619;  Booske  v.  Gulf  Ice  Co.,  24  Fla.  550; 
Robinson  r.  Bullock,  58  Ala.  618.  "The  law  leans 
aj^ainst  the  destruction  of  contracts  on  the  ground  of 
uncertainty.-' — Boykin  v.  Bank  of  Mobile,  72  Ala.  262. 

3.  When  the  terms  of  a  contract  are  in  doubt  the  acts 
of  the  parties,  in  the  execution  of  it,  are  the  best  guides 
for  its  interpretation. — Bobbins  r.  Kimball,  29  Am.  St. 
Kep.  45. 

Tillman  &  Ca^ipbell,  contra. — The  contract  sued  on 
is  not  a  lease. — Christensen  v.  Pacific  Co.,  38  Pac.  R. 
127;  Hudepohl  v.  Liberty  Hill  dc.  Co.,  (Cal.),  22  Pac. 
R.  339;  Smyth  v.  Tankershf,  20  Ala.  212;  Lacey  v.  New- 
comb,  63  N.  W.  Rep.  (Iowa)  707;  Shaw  v.  Wallace,  25 
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N.  J.  L.  458;  Hammond  t\  Winchest€7^j  82  Ala.  477; 
Thompson  v.  Maichinncy,  17  Ala.  367;  2  Kerr  Real 
Prop.,  §1163. 

2.  If  a  tenancy  was  created  it  was  a  tenancey  at 
will,  which  was  determinable  by  either  party. — 2  Kerr 
on  Real  Prop.,  §1385;  Lamed  v.  Htcdson,  60  N.  Y.  102; 
Crommelin  v.  TheisSy  31  Ala.  419. 

3.  The  contract  is  void  for  uncertainty. — Erwin  v, 
Envin,  25  Ala.  236;  Gafford  t\  Proskauer,  59  Ala. 
2()4;  Nelson  v.  Kelly,  91  Ala.  569;  Pulliam  v.  IScIwiipt, 
100  Ala.  362;  2  Devlin  on  Deed,  §1010. 

4.  If  not  void  for  uncertainty,  the  contract  was 
for  the  employment  of  appellants  for  an  indefinite  time, 
and,  therefore,  terminable  at  the  will  of  either  party. 
Christensen  v.  Pacific  Borax  Co.,  38  Pac.  R.  127;  Wil- 
liamson  v.  Taylor,  5  Q.  B.  175;  Beach  on  Contracts, 
§231;  Howard  v.  E,  T.,  V,  &  G.  Ry,  Co.,  91  Ala.  268. 

5.  The  fifth  count,  introduced  by  amendment,  could 
not  refer  for  essential  averments  to  the  first  count,  to 
which  a  demurrer  had  been  sustained. — Birmingham 
Ry.  dc.  Co.  V.  Allen,  99  Ala.  359. 

BRICKELL,  C.  J. — This  action  was  instituted  by  ap- 
pellants, to  recover  damages  for  the  alleged  breach  of 
a  mining  contract  by  which  appellants  agi-eed  '*to  lease 
what  is  known  as  B  mine,  which  shall  comprise  all  the 
coal  that  will  be  dumped  over  B  chute  and  dumped  in 
B  bin,"  and  to  mine  coal  therein  for  appellee.  By  the 
terms  of  the  agreement  which  is  set  out  in  haec  verba  in 
the  complaint,  appellants  were  "to  give  their  undivided 
personal  attention  to  the  running  of  the  mine,"  to  mine 
the  coal  and  load  it  on  the  cars  for  appellee,  to  keep  the 
tram  cars  in  repair,  and  to  do  all  the  work  and  furnish 
all  the  materials  necessary  to  be  done  and  furnished 
in  the  operation  of  a  coal  mine,  except  bank  ties,  2x3 
tracking,  T  iron,  iron  spikes,  nails,  tram  cars,  posts  and 
caps,  which  were  to  be  furnished  by  appellee,  and  the 
latter  was  to  "furnish  feed  (hay,  oats  and  corn),  oil, 
tram  cars,  repairs  to  the  tram  cars,  brattices,  either 
cloth  or  lumber,  at  what  it  costs  for  getting,  adding  10 
per  cent."  All  the  work  was  to  be  done  under  the  super- 
vision and  control  of  the  engineer  and  superintendent 
of  appellee,   and   the   latter   was  to  fix  the  maximum 
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wages  to  be  paid  to  the  miners,  to  keep  the  time  of  the 
men  employed  in  the  mine,  and  to  pay  them  on  the  reg- 
ular pay-day  out  of  any  funds  that  might  be  in  its 
hands  belonging  to  appellants.  Appellants  "bind  them- 
selves to  load  on  an  average  of  not  less  than  150  tons  of 
coal  per  day  and  to  increase  it  to  300  tons,"  and  other 
clauses  of  the  agreement  provide  that  they  are  to  "get 
all  the  coal  out  up  to  the  specified  amount  that  may  be 
named"  by  appellee,  and  appellee  "shall  have  the  power 
to  reduce  or  increase  the  number  of  miners  from  time 
to  tim^  according  to  the  amount  of  orders  that  the 
I>arty  of  the  second  part  [appellee]  has  to  fill."  For  the 
performance  of  the  work  stipulated  to  be  done,  appel- 
lants were  to  receive  seventy-three  cents  for  each  ton  of 
coal  loaded  on  the  cars  for  appellee.  There  were  other 
provisions  of  the  agreement,  but  they  are  not  material 
to  the  questions  presented  by  the  appeal.  The  assign- 
ments of  breach  are,  first,  that  "defendant  stopped 
plaintiffs  from  working  in  said  B  mine,  and  defendant 
has  ever  since  refused  to  allow  plaintiffs  to  mine  coal 
in  said  mine  under  said  contract;"  and,  second,  "de- 
fendant did  not  furnish  plaintiffs  feed,  oil,  tram  cars, 
repairs  to  tram  cars  and  brattices  at  what  it  cost  de- 
fendant for  getting,  with  ten  per  cent,  added,  but  de- 
fendant charged  plaintiffs  a  large  sum  in  excess  of  the 
cost  of  said  articles  furnished  by  defendant  to  plaintiffs 
under  said  contract,  with  ten  per  cent,  added."  There 
was  a  demurrer  to  the  complaint,  the  principal  grounds 
relied  on  being  that  there  was  no  sufficient  breach  of 
the  contract  assigned,  and  that  the  contract  was  void 
for  uncertainty,  in  that  no  time  was  specified  therein 
during  which  it  was  to  continue,  or  that  it  was  a  mere 
contract  of  employment  terminable  at  the  will  of  either 
party.  The  demurrer  having  been  sustained,  trial  was 
had  on  the  common  counts  for  money  had  and  received, 
work  and  labor  done,  etc.,  and  resulted  in  a  verdict  for 
appellants  for  f20,  and  from  the  judgment  rendered, 
they  appeal,  assigning  as  error  the  ruling  of  the  court 
sustaining  the  cause  of  demurrer. 

Although  the  term  "lease"  is  used  in  the  agreement, 
it  is  not  seriously  contended,  and  cannot  be  successfully 
maintained,  that  the  agreement  constitutes  a  lease. 
Vhristensen  v.  Pacific  Coast  Borax  Co.,  38  Pac.    Rep. 
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(Ore.)  127;  Hudepohl  v.  lAberty  Hill  Con.  Min.  &  Wa- 
ter Co.y  80  Cal.  553;  Hammond  v.  Winchester ,  82  Ala. 
477.  If  not  a  lease,  it  can  be  construed  only  as  a  con- 
tract of  employment,  and  unless  its  terms  expressly 
specify,  or  the  consequences  and  incidents  appurtenant 
to  the  terms  and  provisions  thereof  indicate,  the  time 
during  which  the  employment  was  to  continue,  it  waiJ 
clearly  terminable  at  the  will  of  either  party. — Howard 
v.East  Tenn,,  Ya.  d  Ga,  R,  R.  Co.,  91  Ala.  268.  No  period 
for  its  continuance  is  specified  therein,  but  the  con- 
struction insisted  on  by  the  appellants,  is,  that  they 
were  to  be  permitted  to  get  out,  and  appellee  was  to  re- 
ceive and  pay  tor,  all  the  coal  in  B  mine,  which  is 
alleged  in  the  complaint  to  be  160,000  tons,  and  that  the 
agreement  was,  therefore,  to  continue  for  such  time, 
as  might  be  necessary  to  work  out  the  mine.  This  con- 
struction is  base<l  on  the  theory  that  the  contract  is  an 
entire  undertaking  for  the  performance  of  specific  work, 
namely,  the  mining  of  all  the  coal  in  B  mine  and  load- 
ing it  on  the  cars  for  appellee.  We  are  of  the  opinion 
both  fhe  theory  and  the  construction  founded  on  it  are 
repelled  by  those  provisions  of  the  agreement  by  which 
the  output  was  to  be  controlled  entirely  by  appellee,  or 
at  least  by  circumstances  not  under  the  control  of  ap- 
pellants. The  term  ''B.  mine,"  standing  alone,  has  no 
definite  meaning  as  to  the  area  of  coal-bearing  land  con- 
nected with  it,  and  the  words,  '^which  shall  comprise  all 
the  coal  that  will  be  dumped  over  B.  chute  or  dumped  in 
B.  bin,"  are,  we  think,  descriptive  merely,  intended  to 
define  what  is  meant  by  "B.  mine,"  rather  than  to  indi- 
cate the  quantity  of  coal  appellants  bound  themselves 
to  get  out  and  appellee  was  obliged  to  receive  and  pay 
for.  That  is  to  say,  the  operations  of  appellants  were 
to  be  confined  to  such  area  as  could,  by  the  usual  and 
ordinary  methods  of  mining,  be  advantageously  worked 
by  the  use  of  the  one  shaft  or  opening,  the  one  chute, 
and  the  one  bin  described  in  the  agreement.  But  the 
fact  that  they  were  thus  restricted  to  this  area  does  not 
manifest  an  intention  that  the  one  party  should  be 
bound  to  work  out  this  entire  area,  or  that  the  other 
should  be  required  to  receive  and  pay  for  all  the  coal 
therein  to  be  mined  and  loaded  by  the  former.  It  is  this 
supposed  intention  that  is  rebutted  by  the  provisions 
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referred  to.  Although  appellants  agree  to  get  out  not 
less  than  150  tons  per  day,  and  to  increase  the  output 
to  300  tons,  this  stipulation  was  not  intended  to  meas- 
ure the  average  amount  they  were  to  have  the  absolute 
right  to  mine,  and  appellee  was  to  be  Required  to  receive, 
each  day,  but  only  to  indicate  the  condition,  as  to  ca- 
pacity, in  which  the  mine  was  to  be  placed  and  kept  by 
them.  They  were  simply  to  be  prepared  to  mine  this 
amount  if  called  upon  to  do  so  by  appellee.  This  is  made 
manifest  by  the  subsequent  provisions  that  they  were  to 
"get  all  the  coal  out  up  to  the  specified  amount  that  may 
be  named  by  the  party  of  the  second  part,"  and  that  ap- 
pellee should  "have  the  power  to  reduce  or  increase  the 
number  of  miners  from  time  to  time  according  to  the 
amount  of  orders,  that  the  said  party  of  the  second  part 
[appellee]  has  to  fill."  Appellants  could  not  be  re- 
quired to  get  out  more  than  300  tons  i)er  day,  but  up  to 
this  amount  the  output  was  entirely  subject  to  the  or- 
ders given  by  appellee;  that  is  to  say,  they  were  to  get 
out  all  the  coal  "that  may  be  named  by  the  party  of  tbe 
second  part"  "up  to  the  specified  amount,"  300  tons. 
The  output  might,  therefore,  vary  from  one  ton,  or  none, 
per  day  to  300  tons,  and  the  time  required  for  the  per- 
formance of  their  contractual  obligations  by  appellants, 
under  this  constructiou,  would  vary  greatly.  It  clearly 
appears  from  the  agreement  that  appellee  owned  other 
mines,  operated  either  by  itself  or  by  contractors  like 
appellants,  and  was  engaged  in  the  business  of  selling  or 
using  the  coal  nUned.  If  it  had  orders  from  its  custom- 
ers to  fill,  or  required  any  coal  for  its  own  use,  it  had 
the  right,  so  far  as  anything  appears  to  the  contrary  in 
the  agreement,  to  supply  the  amount  required  either 
from  the  mines  operated  by  itself,  or  from  those  oper- 
ated by  its  ether  contractors,  if  there  were  others.  If 
the  capacity  of  its  mines  were  insufficient  to  meet  such 
demand,  it  had  the  right  to  increase  it  to  any  extent  nec- 
essary to  enable  it  to  fill  all  its  orders  without  calling 
on  appellants  for  a  single  ton.  In  other  words,  there  is 
nothing  in  the  agreement  that  binds  the  appellee  to  give 
to  the  appellants  any  orders,  or  that  gives  to  appellants 
an  absolute  right  to  mine  and  load  any  coal.  It  is  for 
these  reasons  we  conclude  that  the  agreement  leaves  the 
output  of  the  mine  entirely  within  the  control  of  appel- 
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lee,  who,  if  the  contract  be  an  entire  undertaking,  can 
indefinitely  postpone  performance  of  it  by  appellants. 
It  expressly  reserves  the  right  to  reduce  the  number  of 
miners  employed  in  the  mines  from  time  to  time  accord- 
ing to  the  orders  it  has  to  fill,  and  hence  it  had  the 
power  to  cause  all  operations  in  the  mine  to  cease  by 
discharging  all  the  miners,  and  to  be  resumed  at  its 
pleasure,  accordingly  as  it  saw  fit  to  have  its  orders 
tilled  at  this  particular  mine.  Such  are  the  conse- 
quences and  incidents  necessarily  resulting  from  and 
appurtenant  to  these  unambiguous  provisions  of  the 
agi'eenient,  and  they  rebut  the  theory  that  the  parties 
intended  the  contract  to  be  an  entire  undertaking  to 
mine  out  all  the  coal  in  the  mine,  since  such  theory 
^>  ould  require  for  the  i)erformance  of  the  contract  by 
the  appellants  an  indefinite  period,  depending  entirely 
on  the  will  of  appellee,  perhaps  beyond  their  life-time, 
or  beyond  the  time  during  which  they  could  "give  their 
undivided  personal  attention  to  the  running  of  the 
mine,"  as  required  by  the  agreement.  It  cannot  be  pre- 
sumed, nor  inferred  from  anything  in  the  agreement, 
that  they  intended  to  assume  obligations  having  such 
conseiiuences.  If  such  construction  be  adopted,  they 
have  obligated  themselves  to  stand  always  prepared, 
perhaps  for  the  remainder  of  their  lives,  with  men  and 
money  and  their  personal  supervision,  to  get  out  and 
load  on  the  cars  300  tons  of  coal  each  day,  although 
they  may  not  be  called  upon  for  years  to  furnish  a  single 
ton,  and  have  rendered  themselves  liable  to  respond  in 
damages  for  any  failure  to  be  thus  prepared.  It  is  un- 
doubtedly a  hardship  on  them  to  lose  the  money  and 
time  they  have  presumably  expended  on  the  mine,  but 
it  would  be  a  greater  hardship  to  bind  them  prepet- 
ually  by  a  contract  having  these  consequences  and  inci- 
dents arising  from  the  construction  contended  for.  We 
conclude,  therefore,  that  the  contract  is  not  an  entire 
undertaking  to  mine  all  the  coal  in  B.  mine,  and  was 
not  intended  by  the  parties  to  be  such,  and  there  being 
no  time  specified  during  which  it  was  to  continue,  it  was 
terminable  at  the  will  of  either  party,  and,  therefore, 
furnishes  in  itself  no  criteria  by  which  a  breach  as- 
signed for  its  discontinuance  can  be  compensated. 
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It  miglit  be  conceded  for  the  purpose  of  this  appeal, 
that  the  agreement  was  an  entire  undertaking  to  mine 
all  the  coal  in  the  mine,  and  also,  that,  if  appellee  had 
any  orders  for  coal  to  fill,  appellants  were  entitled  to 
furnish  the  coal  necessary  to  fill  them,  and  yet  the  com- 
plaint would  not  be  aided  by  the  concession.  The 
first  assignment  of  breach  is,  that  "defendant 
stopped  plaintiffs  from  working  in  said  B.  mine, 
and  defendants  have  ever  since  refused  to  allow 
plaintiffs  to  mine  coal  in  said  mine  under  said 
contract."  Construed  most  strongly  against  the 
plaintiff,  this  does  not  show  any  breach  of  the 
contract,  even  under  the  construction  contended 
for,  since,  if  the  defendant  had  no  orders  to  fill,  it  had 
the  right,  as  we  have  seen,  to  stop  all  work  in  the  mine, 
and  to  refuse  to  allow  any  coal  to  be  mined.  The  com- 
plaint does  not  aver  that  defendant  had  any  orders  to 
till  at  the  time  it  caused  plaintiffs  to  cease  mining  coal, 
or  has  had  such  orders  at  any  time  since  then.  The  lan- 
guage used  is  not  equivalent  to  an  averment  that  de- 
fendant had  refused  to  permit  plaintiffs  to  perform 
their  obligations  in  any  respect^  or  that  it  has  dispos- 
sessed them,  or  taken  charge  of  and  operated  the  mine 
by  itself  or  through  others.  The  second  assignment  of 
breach  in  the  original  complaint  is  also  insufficient.  It 
shows  that  defendant  did  furnish  the  articles  specified 
in  the  agreement,  but  "charged''  for  them  a  sum  in  ex- 
cess of  the  cost  price  with  ten  per  cent,  added.  It  can- 
not be  inferred  from  the  use  of  the  word  "charged,''  and 
it  is  not  otherwise  averred,  that  plaintiffs  paid  such 
excess,  or  were  in  any  way  damaged  by  the  "charge." 

The  complaint  was  not  aided  by  the  matters  averred 
in  the  fifth  count,  which  was  added  by  amendment,  as 
to  what  was  said  and  done  by  the  parties  pending  the 
negotiations  between  them.  These  matters  rested  in 
parol  only,  and  were  not  admissible  either  to  help  out 
the  construction  of  the  written  agreement,  or  as  evi- 
dence of  what  was  agreed  upon. 

It  may  be,  that  under  the  common  counts,  the  plain- 
tiffs could  have  given  evidence  of  all  overcharges  of 
which  evidence  could  liave  been  given  under  the  second 
assignment  (as  amended)  of  breach  of  the  special  con- 
tract, and  that  sustaining  the  demurrer  to  the  breach 
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AYorked  them  no  injury.  The  rule  is  general,  that  if  a 
demurrer  to  a  special  plea  is  erroneously  sustained,  the 
error  is  without  injury  and  not  a  cause  of  reversal,  if  it 
appears  that  the  defendant  has  had  under  the  general 
issue  the  full  benefit  which  could  have  been  derived 
from  the  special  plea.  But  that  fact  must  affirmatively 
appear  from  the  record,  and  if  it  does  not,  the  presump- 
tion of  injury,  arising  from  error  clearly  shown,  must 
prevail. — Mitcham  v,  Moore,  73  Ala.  542.  The  same 
rule  must  obtain  in  reference  to  a  complaint  containing 
special  and  common  counts.  When  a  demurrer  is 
erroneously  sustained  to  a  special  count,  the  presump- 
tion of  injury  arising  from  error  must  prevail,  though 
it  be  true  the  plaintiff  under  the  common  counts  could 
have  given  evidence  of  all  matters  which  would  have 
been  available  under  the  special  count,  unless  it  appears 
that  such  evidence  was  introduced.  The  fact  of  the  in- 
troduction of  such  evidence,  does  not  affirmatively  ap- 
pear, nor  is  it  probable  that  it  would  have  been  receive! 
if  offered.  The  error  of  the  court  in  sustaining  this  de- 
murrer compels  a  reversal. 
Reversed  and  remanded. 


Merrill  &  Bridges  v.  Vaugrlian. 

Statutory  Trial  of  the  Right  of  Property. 

1.  Interposition  of  claim  in   garnishment   suit;    claimant  can  not 

take  advantage  of  defects  in  original  suit  to  defeat  garnish- 
ing creditors. — The  issue  arising  between  a  garnishing  cred- 
itor and  one  propounding  a  claim  to  the  funds  in  the  hands 
of  the  garnishee  sought  to  be  subjected  is  collateral,  merely, 
to  the  proceedings  in  the  garnishment  and  original  suits 
against  the  debtor;  and  the  claimant  can  not  avail  himself 
of  irregularities  occurring  in  those  suits  to  defeat  the  rights 
of  the  garnishing  creditor. 

2.  Claim  suit;  when  irregularities  in  original  suit  unavailable  to 

claimant, — When  a  writ  of  garnishment  is  regular  on  its  face 
and  issued  by  the  proper  officer,  irregularities  in  the  Issuance 
of  the  garnishment  and  in  the  service  thereof  are  waived  by 
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the  garnishee,  if  he  appears  and  answers  without  objection; 
and  being  thus  waived  by  the  garnishee,  the  claimant  of  the 
fund  admitted  to  be  in  the  garnishee's  hands,  being  brought 
into  court  by  notice  and  propounding  his  claim  thereto,  can 
not  take  advantage  of  such  defects  or  irregularities. 
3.  Oarnishment  suit;  iasvance  of  garnishment  before  pleadings 
filed  does  not  render  the  writ  void. — The  fact  that  an  ancil- 
lary writ  of  garnishment  was  issued  before  the  complaint  in 
the  original  suit  was  Hied,  or  the  summons  issued,  does  not 
render  the  writ  of  garnishment  void,  when  the  summons  was 
issued  and  the  complaint  was  filed  on  the  same  day  as  the 
writ  was  issued;  courts  in  such  cases  taking  no  account  of 
fractions  of  a  day. 

Appeal  from  the  County  Court  of  Cleburne. 
Tried  before  the  Hon.  T.  J.  Bukton. 

This  was  a  statutory  trial  of  the  right  of  property, 
^hich  arose  in  the  following  manner :  Amos  Vaughan 
l^i^ought  a  suit  on  a  stated  account  against  Ed.  Green- 
^^d  before  a  justice  of  the  peace.  In  connection  with 
?^M  suit,  an  ancillary  writ  of  garnishment  was  issued 
^  the  justice  of  the  peace  and  was  served  upon  the 
Southern  Railway  Company.  The  Southern  Railway 
Company  answered  in  writing  that  it  was  indebted  to 
the  defendant,  Greenwood,  in  a  certain  amount,  and 
suggested  that  Merrill  &  Bridges  claimed  title  to  the 
money  admitted  to  be  due  the  defendant ;  and  thereupon 
issue  was  made  up  between  the  plaintiff  and  Merrill  & 
Bridges  as  to  the  right  to  the  money  due  from  the  South- 
ern Railway  Company  to  the  defendant. 

On  the  trial  of  this  issue,  it  was  shown  that  the  jus- 
tice of   the   peace,   before  whom  the  cause  was  tried, 
issued  the  writ  of  garnishment  between  9  and  10  o'clock 
in  the  forenoon  of  July  2,  1897 ;  that  at  the  time  of  issu- 
ing the  writ  of  garnishment,  no  summons  and  no  com- 
plaint had  been  filed  iu  the  main  case;  that  the  attorney 
in  the  ease  came  to  the  justice  of  the  peace  between  9  and 
10  o'clock,  while  the  latter  was  trying  a  case,  and  stating 
to  him  that  the  summons  and  complaint  had  been  writ- 
ten out  and  was  in  his  oflSce,  handed  him  the  affidavit 
and  bond  as  preliminary  for  the  issuance  of  the  writ  of 
garnishment,  and  also  the  writ  itself;  that  thereupon 
the  writ  of  garnishment  was  issued,  and  the  summons 
and  complaint  in  the  case  Avere  not  filed  until  between 
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12  and  1  o'clock.  The  endorsement  on  the  writ  of  gar- 
nishment^ as  made  by  the  sheriff,  recited  that  the  writ 
was  executed  on  July  2,  at  9 :30  o'clock  a.  m.  The 
claimants  moved  the  court  to  exclude  the  writ  of  gar- 
nishment from  the  evidence  in  the  case,  upon  the  follow- 
ing ground :  The  writ  of  garnishment  is  void,  because 
it  was  issued  before  the  summons  was  issued,  and  be- 
cause the  justice  had  no  authority  to  issue  the  writ,  in- 
asmuch as  no  suit  was  then  pending  between  the  plain- 
tiff and  the  defendant,  and  because  the  said  writ  was 
not  issued  in  aid  of  a  pending  suit.  The  court  overruled 
this  motion,  and  the  claimants  duly  excepted. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury,  and  upon  the  hearing  of  all  the  evi- 
dence the  court  rendered  judgment  in  favor  of  the  plain- 
tiff. To  the  rendition  of  this  judgment  the  claimants 
duly  excepted.  The  claimants  appeal,  and  assign  as 
error  the  refusal  of  the  court  to  exclude  the  writ  of  gar- 
ni«:hment  as  evidence  in  the  case,  and  the  rendering  of 
judgment  in  favor  of  the  plaintiff. 

Merrill  &  Bridges,  for  appellants. — In  this  kind  of 
proceeding,  garnishment  may  issue  only  in  aid  of  a 
pending  suit. — Code  of  1886,  §2968,  note.  Garnishment 
proceedings  being  ancillary,  the  court  must  have  juris- 
diction of  the  main  action  or  it  can  have  no  jurisdiction 
to  entertain  garnishment  proceedings. — 9  Encyc.  of 
Pleading  &  Practice,  810,  and  authorities  there  cited. 
A  claimant  may  take  advantage  of  any  defect  showing 
the  proceedings  to  be  void. — Winslow  v.  Bracken,  57 
Ala.  368;  Clark  v.  Few,  62  Ala.  24Z;  Jackson  v.  Bain,  74 
Ala.  328. 

No  counsel  marked  as  appearing  for  appellee. 

HARALSON,  J. — 1.  Although  it  does  not  expressly 
so  appear,  we  must  presume  that  a  proper  claim,  as  re- 
(juired  by  statute,  was  made  by  the  claimants  to  the 
fund  in  the  garnishee's  hands,  and  a  proper  issue  was 
formed  under  the  direction  of  the  court  between  them 
and  the  plaintiff  for  the  determination  of  the  right  of 
claimants  to  the  fund  admitted  by  the  garnishee  to  be 
inits  hands.— Code  of  1886,  §2985;  Winsloic  v.  Bracken, 
57  Ala.  370;  Rcijnolds  v,  Collins,  78  Ala.  94.    This  issue 
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is  collateral  to  the  suit  against  the  debtor  and  the  suit 
by  garnishment.  A  claimant  is  only  collaterally  inter- 
ested in  questions  that  may  be  raised  and  tried  between 
the  plaintiff  and  the  defendant  and  between  him  and  the 
garnishee,  and  is  never  admitted  as  a  party,  in  their 
respective  contentions.  The  claim  suit  does  not  in- 
volve an  inquiry  into  the  regularity  of  either  of  those 
suits,  and  the  issue  in  such  a  case  is  provided,  for  the 
summary  determination  of  the  right  of  the  claimant  as 
against  the  plaintiflE  or  garnishing  creditor. — Winsloto 
V.  Bracken,  supra, 

2.  If  it  be  admitted  that  the  issuance  of  the  writ  of 
garnishment  by  the  justice  before  the  summons  and 
complaint  were  actually  placed  in  his  hands,  was  a  de- 
fect or  irregularity  such  as,  between  the  plaintiflE  and 
the  garnishee,  might  have  avoided  the  writ,  on  the  mo- 
tion of  the  latter,  properly  and  seasonably  made,  yet,  it 
was  one  which  the  garnishee,  by  appearing  and  answer- 
ing without  objecticfn,  waived.  Such  a  defect,  available 
to  the  garnishee,  was  not  involved  in  the  issue  between 
the  plaintiff,  or  garnishing  creditor,  and  the  claimants, 
and  they  cannot  avail  themselves  of,  or  be  permitted  to 
inquire  into,  any  mere  defects  or  irregularities  in  the 
original  proceedings. — Reynolds  v.  Collins^  78  Ala.  94; 
Betancourt  v.  Eberlin,  71  Ala.  462;  Clark  v.  Few,  62 
Ala.  243;  2  Brick.  Dig.  480,  §§71,  72.  Neither  the  writ 
of  garnishment,  nor  any  proceeding  in  the  suit  against 
the  defendant  or  garnishee  were  void,  but  were  regular, 
on  their  face.  In  cases  of  this  character,  courts  take  no 
account  of  fractions  of  a  day. 

The  court  below  committed  no  error  in  refusing 
claimants'  motion  to  exclude  the  garnishment. 

Affirmed. 


Farley  National  Bank  v.  Henderson.     

^  118    441 

129    575| 

Action  on  a  Bill  of  Exchange,  ^^^~m 

1  Bill  of  exchange;  liahiHty  of  accommodation  acceptor;  effect  of 
imposed  restrictions. — ^Where  one  accepts  a  bill  of  exchange 
Bolely  for  the  accommodation  of  the  drawer  and  for  a  special 
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purpose,  imposing  restrictions  upon  the  use  to  be  made  of 
the  paper  or  its  proceeds,  he  is,  unless  fraud  is  imputed,  re- 
lieved from  liability  as  acceptor,  if  such  bill  of  exchange  is 
transferred  to  one  who  takes  it  ^ith  knowledge  that  the 
terms  and  conditions  upon  which  the  accommodation  was 
given  were  violated,  or  who  participates  in  the  diversion  of 
the  paper  to  other  objects  or  uses  than  such  as  were  intended 
when  the  paper  was  made.  , 

2.  Same;  same;  what  constitutes  a  diversion. — ^Where  a  bill  of  ex- 

change is  accepted  solely  for  the  accommodation  of  the 
drawer,  and  for  a  special  purpose,  the  mere  fact  that  the  pa- 
per was  not  used  in  precise  conformity  with  the  agreement 
under  which  the  acceptance  was  made,  does  not  constitute 
a  legal  diversion  of  the  paper;  since,  if  the  paper  as  used 
effects  the  substantial  purpose  for  which  it  was  designed, 
although  the  result  was  not  produced  in  the  precise  manner 
contemplated,  there  is  no  legal  diversion,  unless  there  was 
fraud,  or  the  interest  of  the  accommodation  acceptor  is  there- 
by prejudiced. 

3.  Same;    action  against  accommodation  acceptor;   sufficiency  of 

plea. — In  an  action  on  a  bill  of  exchange  against  the  acceptor 
thereof,  a  plea  which  avers  that  the  drawer  requested  the  de- 
fendant to  accept  the  bill  of  exchange  for  his  accommodation 
to  be  used  for  a  specific  purpose  and  with  the  understanding 
that  It  should  be  so  used  and  in  consideration  of  a  promise 
to  so  use  it,  he,  the  defendant,  accepted  the  bill  of  exchange 
sued  on.  su£Bciently  shows  the  defendant  to  be  an  accommo- 
dation acceptor;  and  such  a  plea  is  not  demurrable  upon  the 
ground  that  it  fails  to  show  a  want  of  consideration  for  the 
acceptance. 

4.  Same:    same:    same. — In    an    action    upon    a  bill  of  exchange 

against  the  drawee  who  had  accepted  it.  where  the  defendant 
sets  up  in  a  special  plea,  by  appropriate  averment,  that  the 
bill  of  exchange  sued  on  was  accepted  by  him  solely  for  the 
accommodation  of  the  drawer  and  for  a  special  purpose,  and 
that  the  drawer,  with  the  knowledge  and  participation  of  the 
plaintifT.  had  diverted  the  bill  of  exchange  and  the  proceeds 
thereof  from  the  purpose  intended,  it  is  not  necessary,  for  the 
sufficiency  of  the  said  plea,  that  It  should  go  further  and  neg- 
ative any  or  all  facta  from  which  it  might  be  inferred  that 
the  purpose  of  the  acceptance  had  been  substantially  effected 
by  the  means  employed,  nor  is  it  necessary  to  aver  in  said 
plea  that  defendant  was  injured  by  the  diversion,  or  that  his 
interests  were  prejudiced  thereby;  such  facts  constituting 
matters  for  special  replication. 

5.  Same;  same;  same. — In  such  an  action,  where  the  defendant  sets 

up  that  the  bill  of  exchange  and  the  proceeds  thereof  were 
diverted    from    the    special    purpose    for  which  the  drawer 
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agreed  to  use  the  paper,  it  is  essential  to  the  sufficiency  of  the 
plea  presenting  this  defense,  that  it  aver  that  plaintiff  ac- 
quired the  bill  of  exchange  with  knowledge  of  the  terms  and 
conditions  upon  which  it  had  been  accepted,  and  knew  of  the 
alleged  diversion  at  the  time  of  receiving  it,  or,  in  the  ab- 
sence of  such  averment,  facts  should  be  alleged  to  show  that 
plaintiff  was  not  a  bona  fide  holder  thereof. 

€.  Same;  transfer  by  drawer  notice  of  its  being  an  accommodation 
paper. — ^Where  a  bill  of  exchange,  which  is  accepted  solely 
for  the  accommodation  of  the  drawer,  is  transferred  by  the 
drawer,  his  transferee  is  chargeable  with  notice  that  it  was 
an  accommodation  paper;  since,  having  no  vitality  in  the 
hands  of  the  drawer,  the  bill  of  exchange  was  not  evidence 
of  an  indebtedness  against  the  acceptor  until  it  was 
negotiated. 

7.  Same;  transfer  in  payment  of  antecedent  debt  a  loan;  only  legal 
interest  can  be  charged. — ^Where  the  drawer  of  an  accepted 
bill  of  exchange  transfers  it  to  another  in  payment  of  an 
antecedent  debt,  the  transaction  is  essentially  a  loan  of 
money  by  the  transferee  of  the  paper,  and  not  a  purchase 
thereof;  and.  therefore,  the  transferee  is  prohibited  from 
charging  the  drawer  more  than  the  legal  rate  of  interest. 

3.  Negotiable  instrument;  usury  in  transfer  of  accommodation  pa- 
per prevents  transferee  from  being  a  bona  fide  holder. — The 
holder  of  a  negotiable  accommodation  paper,  who  acquires  it 
under  a  usurious  contract  from  the  person  for  whose  accom- 
modation it  was  made,  endorsed  or  accepted,  although  in  the 
usual  course  of  business  and  without  actual  notice,  is  not  a 
bona  fide  holder;  and  in  his  hands  such  paper  is  subject  to 
the  equities  and  defenses  which  the  accommodating  party 
could  have  set  up  against  the  accommodated  party. 

%  Pleading  and  practice;  what  necessary  for  plea  of  usury  to  aver, 
A  plea  setting  up  the  defense  of  usury  must  aver  with  dis- 
tinctness and  particularity  all  the  essential  elements  of  a 
usurious  contract,  and  must  state  the  amount  of  usurious  in- 
terest charged. 

10.  Action  against  the  acceptor  of  a  bill  of  exchange;  sufficiency  of 
plea  of  usury;  bona  fide  holder. — In  an  action  upon  a  bill  of 
exchange  against  the  acceptor,  where  the  defendant  sets  up 
by  special  plea  that  he  was  an  accommodation  acceptor,  and 
that  the  bill  of  exchange  and  the  proceeds  thereof  were  di- 
verted from  the  special  purpose  for  which  the  drawer  agreed 
to  use  the  paper,  but  such  plea  fails  to  aver  that  the  plaintiff 
acquired  the  bill  sued  on  with  knowledge  of  the  terms  and 
conditions  upon  which  it  was  accepted,  and  of  the  alleged 
diversion,  the  averment  that  the  plaintiff  acquired  the  bill  in 
a  transaction  in  which  he  knowingly  charged  and  received 
from  the  drawer  interest  at  a  greater  rate  than  8  per  cent 
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per  annum.  Is  Insufficient,  as  an  allegation  of  usury,  to  show 
that  the  plaintiff  was  not  a  bona  fide  holder  of  the  bill  of  ex- 
change sued  on;  and,  therefore,  such  plea  Is  defective  as  set- 
ting up  a  defense  to  the  action,  and  is  subject  to  demurrer. 

11.  Same;    ratification;    sufficiency    of    replication, — In  an  action 

against  an  accommodation  acceptor  of  a  bill  of  exchange, 
where  the  defendant  set  up  by  special  plea  that  he  indorsed 
the  bill  solely  for  the  accommodation  of  the  drawer  and  for  a 
special  purpose,  and  that  there  had  been  a  diversion  of  the 
bill  of  exchange  by  the  plaintiff  from  the  express  puri>ose 
for  which  it  was  accepted,  with  knowledge  that  it  had  been 
diverted,  a  replication  to  said  plea  which  avers  simply  that 
the  defendant  ratified  the  diversion  of  the  bill  after  knowl- 
edge that  it  had  been  diverted,  is  insufficient;  since  when  a 
ratification  is  relied  upon,  it  is  necessary  to  allege  the  facts 
constituting  such  ratification. 

12.  Bill  of  exchange;  when  accommodation  acceptance  a  binding 

obligation. — ^Where  at  the  time  of  the  acceptance  of  a  bill  of 
exchange,  the  drawer  gives  to  the  acceptor  a  promissory  note 
for  the  amount  of  the  bill  accepted,  the  giving  of  such  note 
makes  the  acceptance  absolutely  binding  upon  the  acceptor, 
when  it  is  given  in  exchange  for  such  acceptance,  so  as  to 
create  an  independent  contract  and  an  absolute  indebtedness 
thereon  to  the  acceptor,  as  distinguished  from  a  mere  secur- 
ity for  the  acceptance. 

13.  Action  against  an  accommodation  acceptor    on    a    bill    of    ex- 

change; sufficiency  to  show  acceptance  a  binding  obligation. 
In  an  action  against  an  accommodation  acceptor  of  a  bill  of 
exchange,  where  the  defendant  set  up  by  special  plea  that  he 
indorsed  the  bill  solely  for  the  accommodation  of  the  drawer 
and  for  a  special  purpose,  and  that  there  had  been  a  diver- 
sion of  the  bill  of  exchange  by  the  plaintiff  from  the  express 
purpose  for  which  it  was  accepted,  with  knowledge  that  it 
had  been  diverted,  a  replication  to  said  plea  which  avers  that, 
notwithstanding  the  diversion  alleged  in  defendant's  special 
plea,  the  drawer  gave  to  the  defendant,  at  the  time  of  his 
acceptance,  his  promissory  note  for  the  amount  of  the  bill  of 
exchange,  "in  consideration  of  said  acceptance,"  is  insuffi- 
cient, in  that  it  fails  to  show  for  what  purpose  the  note  was 
given  to  the  defendant — whether  it  was  given  in  exchange 
for  such  acceptance  or  as  security  therefor. 
i4.  Ratification;  clienVs  instruction  to  his  attorney  to  withdraw 
suit  relieves  the  former  from  effect  of  judgment. — ^A  client 
may,  after  suit  is  brought,  revoke,  in  part,  the  authority  pre- 
viously given  to  .his  attorney  to  institute  suit  against  the 
same  person  on  several  claims,  by  instructing  him  to  with- 
draw one  of  said  claims  from  suit;  and  by  so  instructing  his 
attorney,  the  client,  if  he  had  not  received,  or,  having  re- 
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ceived.  had  not  retained  any  benefit  from  the  disobedience  of 
his  instructions,  can  escape  the  effect  of  such  disobedience  on 
the  part  of  the  attorney,  which  resulted  in  a  Judgment  on  the 
claim  directed  to  be  withdrawn  from  the  suit  and  which 
would,  otherwise,  have  amounted  to  a  ratification  by  the 
client  of  an  act  disconnected  with  such  suit. 

15.  Action  against  an  accommodation  acceptor    on  a    hill    of    ex- 

change; pleading;  sufficiency  of  rejoinder  to  replication  set- 
ting up  ratification. — In  an  action  against  an  accommodation 
acceptor  of  a  bill  of  exchange,  where,  to  a  special  plea  setting 
up  that,  with  the  knowledge  and  participation  of  the  plaintiff, 
the  bill  of  exchange  had  been  diverted  from  the  special  uses 
for  which  it  was  intended,  which  formed  the  condition  upon 
which  the  acceptance  was  made,  the  plaintifC  files  a  replica- 
tion, in  which  he  alleegs  that  at  the  time  of  the  acceptance 
the  drawer  gave  to  the  defendant  his  promissory  note  for  a 
like  amount,  in  satisfaction  of  and  to  secure  him  for  such 
acceptance,  and  that,  before  the  maturity  of  the  note  or  bill 
of  exchange,  the  acceptor  sued  out  an  attachment  against  the 
drawer  for  a  certain  sum.  in  which  was  included  said  note, 
and  recovered  Judgment  against  him,  a'  rejoinder  which  avers 
that  the  defendant  had  no  knowledge  of  the  diversion  at  the 
time  of  the  suing  out  of  the  attachment,  and  that  after  learn- 
ing of  the  diversion  he  instructed  his  attorney  to  strike  from 
the  attachment  suit  the  note  which  had  been  given  him  as  in- 
demnity, and  not  to  take  Judgment  thereon  in  the  attachment 
suit,  and  to  return  said  note  to  the  drawer,  and  it  is  further 
averred  that  the  acceptor  had  never  asserted  any  claim 
against  the  drawer,  by  reason  of  such  note,  since  he  knew  of 
the  diversion  of  the  bill  sued  on«  such  rejoinder  is  a  com- 
plete answer  to  the  replication  as  setting  up  a  ratification; 
and  the  fact,  that  the  acceptor's  attorney,  contrary  to  his  in- 
structions, did  not  strike  said  note  from  the  suit  but  recov- 
ered Judgment  thereon,  does  not  preclude  the  acceptor  from 
setting  up  such  instruction  in  avoidance  of  the  alleged  ratifi- 
cation, if  the  rejoinder  clearly  shows  by  its  averments  that 
the  acceptor  received  no  actual  benefit  from  the  taking  of  the 
Judgment  on  said  note,  except  the  mere  existence  of  such 
Judgment,  which,  in  the  rejoinder,  he  remits  and  discharges 
to  the  extent  of  said  note. 

16.  Bill  of  exchange;  accommodation  acceptor  estopped  to  set  up 

defense^  hy  bringing  suit  on  note  before  maturity  of  accept* 
ance, — ^Where  at  the  time  of  acceptance  by  the  drawee  of 
the  bill  of  exchange,  the  drawer  gives  his  note  for  a  like 
amount  as  the  bill  to  the  acceptor,  in  consideration  of  and 
to  secure  him  for  said  acceptance,  if  before  the  maturity  of 
such,  acceptance,  the  acceptor  sues  the  drawer  on  said  note, 
he  is  thereby  estopped  and  precluded  from  asserting,  in  an 
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action  against  him  on  the  bill  of  exchange,  any  defense  based 
upon  the  facts  that  the  bill  sued  on  was  accepted  by  him 
solely  for  the  accommodation  of  the  drawer,  for  a  special  pur- 
pose, and  that  it  had  been  diverted  from  the  uses  contem- 
plated, with  the  knowledge  of  the  plaintiff  in  said  suit;  and 
in  such  case,  it  is  entirely  immaterial  and  without  effect,  in 
so  far  as  the  estoppel  is  concerned,  that  the  acceptor,  at  the 
time  he  instituted  suit  on  the  note,  did  not  know  the  bill 
had  been  diverted,  or  that,  after  acquiring  knowledge  of  such 
fact,  he  instructed  his  attorney  not  to  take  judgment  on  the 
note. 
17.  Same;  same;  estoppel  inures  to  benefit  of  transferee  of  hill. 
In  such  case,  the  estoppel  the  acceptor  has  worked  on  him- 
self inures  to  the  benefit  of  the  transferee  of  the  bill;  the  re- 
lation of  privity  existing  between  him  and  the  drawer. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  J.  M.  Cakmichael. 

This  was  an  action  by  the  appellant,  the  Farley  Na- 
tional Bank,  against  J.  M.  Henderson,  the  appellee,  and 
counted  upon  a  bill  of  exchange,  which  had  been  drawn 
by  one  J.  C.  McKenzie  upon  J.  M.  Henderson,  and  made 
payable  to  the  order  of  the  Farley  National  Bank,  and 
which  was  accepted  by  J.  M.  Henderson. 

The  defendant  filed  eight  pleas.  Demurrers  were  sus- 
tained to  the  second,  tljird,  fourth  and  sixth  pleas,  and 
it  is  therefore  unnecessary  to  set  out  these  pleas  at 
length  on  this  appeal.  The  first  plea  was  the  general 
issue.  The  substance  of  the  fifth  plea,  as  amended,  is 
stated  in  the  opinion.  The  seventh  and  eighth  pleas 
were  as  follows : 

^*7.  Comes  the  defendant,  by  his  attorneys,  and  for 
further  answer  to  the  complaint,  says,  that  lie  is  not  lia- 
ble to  the  plaintiff  on  said  acceptance,  described  in  the 
complaint,  for  this,  to- wit :  that  prior  to  January  20th, 
1896,  the  plaintiflf  had  discounted  for  J.  C.  McKenzie 
&  Co.,  a  partnership  composed  of  J.  C.  McKenzie  and 
J.  S.  Eidson,  three  separate  bills  of  exchange, 
each  for  the  sum  of  $2,500,  which  Said  bills 
were,  on,  to-wit,  the  20th  day  of  January,  1896, 
still  held  and  owned  by  the  plaintiflf  and  liad 
not  then  matured  according  to  their  tenor  and  ef- 
fect; that  the  said  plaintiflf,  on,  to-wit,  shortly  prior  to 
the  date  last  aforesaid,  being  desirous  of  having  said 
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debt  put  in  a  different  shape,  requested  the  said  J.  C. 
McKenzie  to  obtain  from  this  defendant  his  acceptance 
for  |7,500,  with  which  to  take  up  and  pay  the  three  bills 
above  mentioned;  that  the  said  McKenzie  informed  the 
plaintiff  that  he  could  not  get  the  acceptance  of  this  de- 
fendant for  said  sum  of  f 7,500,  but  that  he  could  and 
would  get  it  for  $5,000,  and  it  was  thereupon  agreed  and 
understood  between  plaintiflf  and  said  J.  C.  McKenzie, 
that  the  latter  should  procure  from  said  defendant  his 
acceptance  for  said  sum  of  |5,000  for  the  purpose  of 
taking  up  two  of  said  bills  of  exchange;  that  the  said 
J.  C.  McKenzie  thereupon  came  to  this  defendant  and 
lequested  him  to  accept  a  paper  for  McKenzie's  accom- 
modation, for  f 5,000,  for  the  purpose  of  enabling  said 
McKenzie  to  buy  out  the  interest  of  said  J.  S.  Eidson  in 
said  firm  of  J.  C.  McKenzie  &  Co.  But  this  defendant 
refused  to  accept  the  paper,  for  that  purpose,  and  said 
McKenzie  then  requested  this  defendant  to  accept  a 
paper  for  |5,000  to  be  used  by  the  said  McKenzie  to 
raise  money  to  buy  additional  goods  to  add  to  the  stock 
of  goods,  wares  and  merchandise  then  in  the  business 
of  the  said  firm  of  J.  C.  McKenzie  &  Co.  Defendant 
avers  that  the  said  J.  C  McKenzie  was  then  indebted  to 
Ibis  defendant  in  the  sum  of,  to-wit,  one  thousand  dol- 
hirs,  for  which  this  defendant  had  no  security;  that 
upon  the  said  McKenzie  agreeing  and  promising  to  use 
puch  acceptance  for  |5,000  in  the  purchase  of  goods,  to 
be  added  to  the  stock  of  goods,  wares  and  merchandise 
then  owned  in  the  business  of  said  J.  C.  McKenzie  &  Co., 
this  defendant,  in  consideration  of  said  promise  and 
relying  thereon,  agreed  to  accept,  and  did  accept  the  bill 
of  exchange  for  |5,000,  being  the  same  bill  sued  on  in 
this  action,  and  upon  so  accepting  the  same,  delivered 
it  to  the  said  J.  C.  McKenzie;  and  thereupon  said  J.  C. 
McKenzie,  on,  to-wit,  the  20th  day  of  January  1896, 
took  the  said  acceptance  to  the  plaintiflf,  and  then  and 
there  informed  J.  L.  Hall,  the  president  of  said  plaintiflf 
bank,  of  the  terms  and  conditions  upon  which  he,  the 
said  J.  C.  McKenzie,  had  procured  the  acceptance  of 
this  defendant  upon  said  bill  as  above  set  forth,  and 
that  the  said  plaintiflf,  with  such  knowledge  and  notice, 
acting  through  said  J.  L.  Hall,  its  president,  received 
said  bill  of  exchange  from  the  said  J.  C.  McKenzie  in 
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payment  and  satisfaction  of  two  of  the  said  bills  of  ex- 
change of  said  J.  C.  McKenzie  &  Co.  herein  first  men- 
tioned, which  two  said  bills  of  exchange  were  then  and 
there  delivered  to  the  said  J.  C.  McKenzie.  And  defend- 
ant avers  that  said  J.  C.  McKenzie,  at  the  time  of 
making  said  promise  to  this  defendant  to  use  said  accep- 
tance in  purchasing  additional  goods  to  be  put  into  the 
business  of  the  said  firm  of  J.  C.  McKenzie  &  Co.,  had 
no  intention  of  performing  said  promise,  but  defendant, 
in  accepting  said  bill  as  aforesaid,  did  so  upon  the  faith 
of  said  promise  and  without  any  other  consideration 
thereof,  and  the  said  bill  was  sold  to,  or  discounted, 
with  the  said  plain tiflf  by  the  said  McKenzie  in  payment 
for  said  two  bills  of  exchange,  first  mentioned,  without 
the  knowledge  or  consent  of  this  defendant.  And  that 
this  defendant  had  no  knowledge  or  notice  of  the  fact 
that  said  acceptance  sued  on  had  been  used  for  the  pur- 
pose to  which  it  was  applied,  as  above  shown,  until  after 
the  maturity  of  said  last  named  acceptance,  to-wit, 
about  the  first  of  January,  1897,  and  upon  obtaining 
such  information,  this  defandant  thereupon  notified  the 
said  plaintiflE  that  he  would  not  pay  the  said  acceptance, 
wherefore,''  &c. 

"8.  For  further  answer  to  the  complaint,  this  defend- 
ant says  that  he  is  not  liable  to  the  plaintiflE  on  said  ac- 
ceptance described  in  the  complaint,  for  this,  to-wit,  that 
prior  to  January  the  20th,  the  said  J.  C.  McKenzie  had 
been  engaged  in  carrying  on  the  business  of  merchan- 
dising with  one  J.  S.  Eidson  in  the  city  of  Montgomery, 
Alabama,  and  was  so  engaged  on  the  20th  day  of  Jan- 
uary, 1896,  under  the  firm  name  of  J.  C.  McKenzie  & 
Co.,  which  said  firm  was,  on  said  date,  indebted  to  the 
])laintiff  in  the  three  separate  bills  of  exchange,  each  for 
the  sum  of  twenty-five  hundred  00-100  dollars 
(12,500.00),  which  said  bills  were  on,  to-wit,  the  date 
last  aforesaid,  still  held  and  owned  by  the  plaintiflE  and 
had  not  then  matured,  according  to  fheir  tenor  and  ef- 
fect; that  the  said  McKenzie  was  at  that  time  desirous 
of  making  a  change  in  said  business,  either  by  buying 
imt  the  interest  of  the  said  Eidson  therein,  or  by  procur- 
ing this  defendant  to  buy  out  said  interest,  and  to  en- 
gage in  said  business  w  ith  the  said  McKenzie,  and  wil  h 
this  purpose  in  view,  he  came  to  this  defendant  and  pro- 
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].K)se(l  to  him  that  he,  defendant,  should  buy  out  the  in- 
terest of  said  Eidson  in  said  business,  and  continue  the 
Slime  with  the  said  ifcKenzie,  but  this  defendant  de- 
clined so  to  do,  and  the  said  McKenzie  thereupon  re- 
quested this  defendant  to  accept  a  bill  of  exchange  for 
his  accommodation  for  five  thousand  dollars,  with 
which  to  enable  the  said  McKenzie  to  buy  out  the  inter- 
est of  the  said  Eidson  in  said  business,  and  to  continue 
said  business  alone;  but  this  defendant  declined  so  to 
do,  and  the  said  McKenzie  thereupon,  to-wit,  on  the 
date  last  aforesaid,  requested  this  defendant  to  accept 
for  his  accommodation,  a  bill  for  five  thousand  dollars; 
the  said  McKenzie  to  have  the  same  discounted,  and  with 
the  money,  buy  additional  goods,  and  put  them  into  the 
said  business  and  make  arrangements  to  buy  out  the 
said  Eidson  by  other  means,  and  to  carry  on  said  busi- 
ness ahme;  and,  thereupon,  with  the  distinct  under- 
standing, and  agreement  that  the  said  McKenzie  should 
take  said  bill  of  exchange  and  have  the  same  discounted 
and  use  the  money  to  buy  additional  goods  and  put  the 
same  in  said  business,  th.<;  business  to  be  carried  on  by 
the  said  McKenzie  alcje,  who  should  buy  out  the  inter- 
est of  the  said  Eidi^on  with  other  means;  and  in  consid- 
eration of  this  promise  and  agreement,  and  relying  on 
the  same,  this  defendant  did  then  and  there  accept  a  bill 
i»f  exchange  for  the  said  ilcKeuzie  payable  to  the  plain- 
tiff, being  the  same  bill  of  exchange  sued  on  in  this 
action,  and  upon  accepting  the  same  as  aforesaid,  this 
defendant  delivered  the  same  to  the  said  J.  C.  McKen- 
zie, who,  thereupon  took  the  same  to  the  Farley  Na- 
tional Bank,  and  in  violation  of  his  said  agreement  and 
promise,  with  and  to  this  defendant,  delivered  the  same 
to  J.  L.  Hall,  as  president  of  the  Farley  National  Bank, 
and  for  said  bank,  in  payment  and  satisfaction  of  two 
of  the  said  bills  of  exciiange  hereinabove  referred  to,  so 
being  held  by  said  bank  against  the  said  firm  of  J.  C. 
McKenzie  &  Co.;  that  no  money  was  paid  to  the  said 
McKenzie  by  said  bank  for  said  bill  of  exchange  or  other 
consideration  than  that  above  stated,  but  the  same  was 
used  by  tlie  said  JIcKenzie  and  the  said  Hall,  acting  for 
said  bank,  in  payment  for  or  substitution  of  the  said 
two  bills  of  exchange  which  said  bank  so  held  against 
the  said  firm  of  J.  C.  McKenzie  &  Co.  And  this  defend- 
er? 
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ant  further  avers  that  the  said  J.  L.  Hall,  when  so  act- 
ing for  plaintiflf  as  aforesaid,  in  said  transaction  by 
which  said  bank  obtained  this  defendant's  said  accept- 
ance, sued  on  in  this  action,  well  knew  the  facts  here- 
inabove set  forth,  and  that  the  said  J.  C.  McKenzie,  in 
so  using  said  acceptance  for  five  thousand  dollars,  was 
diverting  and  misapplj  ing  the  same  to  another  and  dif- 
ferent use  from  that  to  which  he  had  promised  this  de- 
fendant the  same  should  be  applied.  And  defendant 
avers  that  he  had  no  knowledge  or  notice  of  such  diver- 
sion or  misapplication  of  said  bill  of  exchange,  until  the 
date  of  maturity  thereof,  and  upon  ascertaining  the 
same,  he  at  once  notified  the  said  J.  L.  Hall,  as  presi- 
dent of  said  bank,  that  he  would  not  pay  the  same,  and 
was  not  liable  therefor.     Wherefore,"  &c. 

To  the  fifth  plea,  as  amended,  the  plaintiflf  demurred, 
among  others,  upon  the  following  grounds:  1.  Said 
I  lea  sliows  that  the  said  J.  C.  McKenzie  discharged  a 
legal,  binding  and  valid  obligation  against  himself  by 
the  use  of  said  bill  in  the  manner  set  up,  in  said  plea, 
and  that  by  the  discharge  of  said  obligation,  the  said 
McKenzie  was  not  rendered  less  able  to  hold  defendant 
liarmless  against  liability  on  this  acceptance,  than  if 
he  had  purchased  the  goods,  as  it  is  alleged  he  agreed 
to  do.  2.  Because  said  plea  does  not  aver  and  show 
that  the  defendant  was  injured  by  reason  of  the  diver- 
sion of  the  bill  of  exchange  in  the  manner  set  up  in  said 
plea,  3.  Said  plea  fails  to  show  that  the  plaintiflf, 
at  the  time  said  bill  of  exchange  was  discounted  by  it 
or  accepted  by  it  in  payment  of  the  debt  due  to  it  by  said 
J.  C.  McKenzie,  had  any  knowledge  of  the  alleged  agree- 
ment or  promise  made  by  said  McKenzie  to  the  said  de- 
fendant, that  he  would  use  said  draft  to  procure  money 
thereon  to  put  in  the  business  then  being  carried  on  by 
said  McKenzie  at  Montgomery,  .Vlabama,  the  money  so 
used  to  be  procured  to  be  used  in  buying  new  goods,  to 
be  added  to  the  stock  of  goods  with  which  said  McKen- 
zie was  then  carrying  on  said  business.  4.  Said  plea 
fails  to  show  that  there  was  no  other  valuable  considera- 
tion (moving)  from  said  McKenzie  to  him,  the  defend- 
ant, for  the  acceptance  of  the  said  bill  of  exchange, 
other  than  the  promise  of  the  said  McKenzie  to  use  the 
money  to  be  procured  on  said  bill  of  exchange,  in  buy- 
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ing  new  goods  to  be  added  to  the  stock  of  goods,  with 
which  said  McKenzie  was  then  carrying  on  said  busi- 
ness. 5.  Said  plea  shows  that  said  bill  of  exchange 
was  discounted  by  said  J.  C.  McKenzie  with  the  plain- 
tiff, and  that  said  J.  C.  McKenzie  received  therefor  a 
full  and  adequate  valuable  consideration,  and  said  plea 
fails  to  show  that  the  said  McKenzie  did  not  receive  the 
full  benefit  thereof  in  his  business,  as  much  so  as  if  the 
money  procured  by  the  same  had  been  used  by  the  pur- 
chase of  new  goods  to  be  added  to  the  stock  of  goods 
with  which  the  said  McKenzie  was  then  carrying  on  his 
said  business  in  Montgomery,  Alabama,  and  said  plea 
fails  to  show  that  by  the  breach  of  his,  J.  C.  McKenzie's, 
agreement,  as  alleged  in  said  plea,  that  the  defendant 
was  in  any  manner  injured  thereby.  6.  Said  plea  is 
DO  answer  to  the  cause  of  action  of  plaintiflE  as  set  out 
in  said  bill  of  complaint,  in  this:  That  said  plea  sets 
up  as  a  defense  the  mere  violation  of  a  promise  of  the 
said  J.  C.  McKenzie  to  use  the  money  or  proceeds  of 
said  bill  of  exchange  in  the  purchase  of  new  goods  to 
••e  added  to  his  busint  ss  in  Montgomery,  Alabama,  and 
fails  to  show  that  the  performance  of  said  promise  by 
said  J.  (\  McKenzie,  as  set  up  in  said  plea,  was  neces- 
sary as  a  condition  precedent  to  the  right  of  J.  C.  Mc- 
Kenzie to  negotiate,  discount  or  dispose  of  said  bill  of 
exchange,  or  required  of  said  J.  C.  McKenzie  the  per- 
formance of  any  condition,  or  doing  of  any  act  as  a  con- 
dition precedent  to  his  legal  right  or  authority  to  dis- 
count and  dispose  of  said  bill  of  exchange.  7.  Be- 
cause it  is  averred  ju  said  plea  that  the  plaintiflE 
'charged  and  received  from  defendant  interest  on  said 
acceptance  at  a  greater  rate  than  eight  per  cent,  per  an- 
num,' but  it  is  not  shown  or  averred  in  said  plea  what 
rate  of  interest  plaintiff  charged,  or  at  what  rate  of  in- 
terest the  plaintiflf  discounted  said  bill  of  exchange,  or 
bow  much  more  than  eight  per  cent  per  annum  was 
charged  by  the  plaintiff  in  discounting  said  bill  of  ex- 
change, or  that  the  plaintiff  discounted  said  bill  of  ex- 
change at  a  rate  of  interest  greater  than  eight  per  cent, 
per  annum  discount  on  the  face  of  said  bill  of  exchange 
for  the  time  the  same  had  to  run  prior  to  maturity,  at 
the  date  the  same  was  discounted,  as  authorized  by 
law. 
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To  the  seventh  plea,  the  plaintiflE  demurred  upon  the 
following  grounds:  "1st.  Because  said  plea  fails  to 
ehow  or  aver  that  the  defendant  would  not  have  ac- 
cepted the  bill  of  exchange  sued  on  for  the  said  J.  C. 
McKenzie,  to  be  used  in  paying  the  debt  of  said  J.  C. 
McKenzie  &  Co.,  due  to  the  plaintiff,  wWch  it  is  alleged 
said  J.  C.  McKenzie  used  said  bill  of  exchange  in  paying 
and  discharging.  2d.  Because  said  plea  fails  to  show 
that  the  defendant  was  in  any  way  injured  by  reason  of 
the  said  J.  C.  McKenzie  using  the  said  bill  of  exchange 
as  alleged  in  said  plea,  in  paying  the  plaintiff  the  debt 
due  to  the  plaintiff  by  the  said  J.  C.  McKenzie  &  Co. 
3d.  Because  said  plea  shows  on  its  face  that  the  said  J. 
C.  JlcKenzie  received  a  full  and  adequate  valuable  con- 
sideration from  the  plaintiff  for  said  bill  of  exchange, 
and  fails  to  show  that  said  J.  C.  McKenzie  and  the  de- 
fendant in  said  cause  did  not  receive  as  much  benefit 
from  the  use  of  said  bJll  of  exchange  in  discharging  the 
debt  which  the  said  J  C.  McKenzie  owed  to  the  plain- 
tiff, as  they  would  have  received  if  the  said  bill  of  ex- 
change had  been  disposed  of  for  cash  and  the  money  or 
proceeds  of  same  used  in  the  purchase  of  goods  for  the 
store  or  business  of  the  said  J.  C.  McKenzie  &  Co.  ac- 
cording to  the  terms  of  the  agreement  or  promise 
alleged  to  have  been  made  by  the  said  J.  C.  McKenzie 
with  and  to  the  defemlant." 

To  the  eighth  plea  the  plaintiff  demurred  upon  the 
tollowing  grounds:  "A.  Said  plea  fails  to  show  that 
the  defendant  was  merely  an  accommodation  acceptor 
of  the  said  bill  of  exchange  sued  on.  B.  Said  plea  fails 
to  show  that  defendant  was  not  indemnified  against  loss 
as  the  acceptor  of  said  bill  of  exchange.  C.  Said  plea 
fails  to  show  that  defendant  was  only  an  accommoda- 
tion acceptor  of  said  bill  of  exchange,  and  that  the  use 
of  the  proceeds  of  the  said  bill  to  pay  debts  which  Mc- 
Kenzie was  liable  for,  instead  of  using  them  to  buy  new 
goods,  resulted  in  injury  to  defendant.  D.  Said  plea 
fails  to  show  that  the  defendant  did  not  receive  value 
for  his  acceptance  of  the  bill  of  exchange  sued  on.  E. 
Said  plea  fails  to  show  that  defendant  has  not  ratified 
the  transaction  alleged  to  have  been  had  between  plain- 
tiff and  said  McKenzie  concerning  the  use  of  said  biH, 
after  he  had  notice  that  said  bill  had  been  used  to  pay 
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ofif  said  McKenzie's  Indebtedness,  as  alleged,  instead 
of  buying  goods  therewith.  F.  It  is  not  averred  in  said 
plea,  that  the  said  J.  O.  McKenzie  did  not  intend  at  the 
time  he  procured  said  acceptance  and  promised  to  use 
the  same,  or  the  proceeds  of  the  same,  in  buying  goods 
to  be  used  in  his  said  business  of  J.  C.  McKenzie  &  Co. 
G.  Because  said  plea  is  in  the  nature  of  a  plea  of  non 
est  factum,  and  is  not  verified  by  an  affidavit.  H.  Said 
plea  fails  to  show  that  there  was  no  other  consideration 
from  the  said  J.  C.  McKenzie  to  the  defendant  for  his 
said  acceptance,  other  than  the  promise  of  the  said  J. 
C.  McKenzie  to  use  the  same,  or  proceeds  of  the  same, 
in  buying  new  goods  to  be  used  in  said  McKenzie's  busi- 
ness in  Montgomery,  Alabama." 

The  demurrers  to  these  pleas  were  overruled,  to  which 
ruling  the  plaintiff  duly  and  separately  excepted.  There- 
upon the  plaintiff  filed  seven  replications  to  the  fifth, 
seventh  and  eighth  pleas  of  the  defendant.  The  first 
replication  was  a  joinder  of  issue  on  all  of  said  pleas. 
The  substance  of  the  second  and  fourth  replications  is 
sufficiently  stated  in  the  opinion.  The  third  and  fifth 
replications,  as  originally  filed,  were  as  follows:  "3d. 
For  further  answer  to  the  said  pleas,  the  plaintiff  says, 
that  the  defendant  ratified  the  act  of  said  McKenzie  in 
using  the  bill  sued  on  for  the  purpose  of  taking  up  the 
notes  or  bills  referred  to  in  said  plea,  instead  of  buying 
new  goods  with  the  proc^eeds  of  the  bill  as  averred  in 
said  pleas  after  he  (the  defendant)  knew  of  such  diver- 
sion." 

"5th.  For  further  answer  to  the  said  pleas  in  said 
cause,  plaintiff  avers  that  notwithstanding  the  facts 
therein  set  forth,  the  said  McKenzie  in  consideration  of 
said  acceptance,  did,  on,  to-wit,  the  20th  day  of  Jan- 
uary, 1896,  execute  and  deliver  to  the  defendant,  paya- 
ble to  defendant,  his  j»romissory  note  in  writing  for 
15,000,  payable  at  the  Farley  National  Bank,  Montgom- 
ery, Alabama,  due  on,  to-wit,  Dec.  1st,  1896,  containing 
a  waiver  of  exemptions  as  to  personal  property,  and 
agreement  to  pay  attorneys'  fees  for  collecting  same  if 
not  paid  at  maturity  and  placed  in  the  hands  of  an  at- 
torney for  collection."  To  the  third  replication  as  ori- 
ginally filed,  the  defendant  demurred  upon  the  follow- 
ing grounds :     "1st.     It  is  not  averred  in  said  replica- 
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tion  how  or  in  what  manner  or  when  this  defendant  rat- 
ified the  act  of  said  McKenzie  in  using  the  bill  of  ex- 
change as  averred  in  said  3d  replication.  2d.  No  fact 
or  facts  are  averred  in  said  3d  replication,  which  show 
that  this  defendant  ever  ratified  the  act  of  said  McKen- 
zie in  using  the  bill  sued  on  as  averred  in  said  replica- 
tion. 3d.  Said  3d  replication  avers  merely  a  conclu- 
sion of  the  pleader  and  sets  forth  no  fact  or  facts  from 
which  the  court  can  determine  whether  or  not  this  de- 
fendant ever  ratified  the  said  act  of  the  said  McKenzie 
in  the  use  he  made  of  said  bill  of  exchange  sued  on.'' 

To  the  fifth  replication  as  originally  filed,  the  defend- 
ant demurred  upon  the  following  grounds:  1.  "It  is 
not  averred  in  said  5th  replication  upon  what  considera- 
tion or  for  what  purpose  the  said  McKenzie  executed 
and  delivered  to  the  defendant  the  promissory  note  men- 
tionied  in  said  5th  replication."  2.  "It  does  not  appear 
from  said  5th  replication  that  the  said  promissory  note 
therein  mentioned  was  given  by  said  McKenzie  to  pro- 
tect or  secure  this  defendant  against  his  acceptance  of 
th(*  bill  of  exchange  sued  on  in  this  action."  4.  "It  ap- 
pears from  said  5th  replication  that  the  note  therein 
referred  to  was  given  for  an  obligation  for  which  said 
McKenzie  was  already  bound  to  the  defendant.  And  it 
is  not  averred  that  said  McKenzie  gave  any  security  to 
the  defendant  for  said  note." 

These  demurrers  were  sustained,  and  thereupon  the 
third  and  fifth  replications  were  then  amended  by  ad- 
ding to  each  of  them  the  following  averments:  "The 
defendant  brought  his  suit  of  attachment  against  the 
said  McKenzie  in  the  city  court  of  Montgomery  on  the- 
24th  or  25th  day  of  November,  1896,  claiming  as  part 
of  the  indebtedness  a  note  for  five  thousand  dollars 
given  to  him  by  said  McKenzie,  dated  January  20th, 
1896,  and  payable  to  the  defendant  at  the  Farley  Na- 
tional Bank,  in  Monti?omery,  Ala.,  on  the  first  day  of 
December,  1896.  That  afterwards,  to-wit,  on  or  about 
the  15th  day  of  February,  1897,  the  defendant  filed  a 
complaint  in  said  attachment  cause  claiming  five  thous- 
and dollars  of  said  McKenzie  on  said  note  for  said  five 
thousand  dollars,  aforesaid,  and  on  or  about  the  18th 
day  of  February,  1897,  recovered  a  judgment  in  said  at- 
tachment cause  against  said  McKenzie  for  a  large  sum, 
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to-with,  about  ($18,000)  eighteen  thousand  dollars  or 
other  large  sum,  and  that  said  judgment  included  fhe 
said  five  thousand  dollar  note.  And  the  plaintiff  avers 
that  the  defendant  was  made  acquainted  with  the  allied 
diversion  of  the  proceeds  of  the  ^id  note  for  five  thous- 
and dollars  sued  on,  on  or  about  January  ith,  1897,  and 
that  said  defendant  has  received  the  proceeds  of  the 
goods  levied  on  under  said  attachment,  and  on  said 
judgment,  to-wit,  ten  thousand  dollars  or  other  large 
sum,  and  said  judgment  is  still  of  force,  except  for  the 
amoimt  paid  on  same  as  aforesaid." 

It  is  unnecessary  to  set  out  at  length  the  sixth  and 
seventh  replications.  There  was  a  demurrer  sustained 
to  the  sixth  and  seventh  replications,  in  so  far  as  they 
purport  to  answer  the  defendant's  fifth  plea,  and  to  this 
i-uling  the  plaintiflf  dfily  excepted. 

To  the  second,  third,  fourth  and  fifth  replications,  the 
defendant  filed  a  rejoinder,  the  averments  of  which  are 
sulHciently  shown  in  the  opinion.  To  this  rejoinder, 
the  plaintiflf  demurred  among  others,  upon  the  follow- 
ing grounds:  1st.  That  said  rejoinder  does  not  ad- 
mit or  deny  that  judgment  was  rendered  in  the  city 
»'o\irt  of  Montgomery  in  the  attachment  suit  referred 
to  in  said  replication,  for  a  sum  which  included  the  note 
for  five  thousand  dollars,  which  said  ilcKenzie  gave  to 
defendant,  dated  January  20th,  1896,  and  payable  De- 
cember 1st,  1896,  at  rbe  Farley  National  Bank  in  the 
city  of  Montgomery,  Alabama.  2d.  Because  said 
rejoinder  does  not  admit  or  deny  that  the  said  note  for 
five  thousand  dollars  w^as  merged  in  the  said  judgment 
which  defendant  obtained  against  the  said  McKenzie 
in  said  attachment  suit.  Sd.  Because  said  rejoinder 
fails  to  show  that  defendant  did  not  receive  the  pro- 
ceeds of  the  sales  of  said  stock  of  goods,  wares  and  mer- 
chandise levied  on  under  the  attachment  as  stated  in 
the  2d  replication,  and  on  the  judgment  in  the  city  court 
of  ilontgomery,  in  whicTi  the  said  note  for  five  thous- 
and dollars  ^given  by  McKenzie  to  Henderson  was 
merged.  4th.  Because  said  rejoinder  shows  that  his 
attorney  in  the  attachment  suit  in  the  city  court  of 
Montgomery  against  >IcKenzie,  referred  to  in  the  sec- 
ond replication,  failed  to  carry  out  his  instructions,  but 
in  spite  thereof,  incorporated  the  said  note  for  five  thou- 
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sand  dollars,  given  by  McKenzie  to  Henderson,  in  the 
judgment,  and  that  the  said  Henderson  received  pay- 
ment of  ten  thousand  dollars  or  other  large  sum  on  said 
judgment;  that  said  sum  of  ten  thousand  dollars  or 
other      large     sum     was      the      proceeds      of      the 
sales    of    goods,    wares     and     merchandise,     which 
had    been    levied    on     under  said    attachment,     and 
that  said  five  thousand  dollar  note  was  a  part  of  the 
claim    for   which  said  attachment  was  sued  out.     5th. 
Because  said  rejoinder  shows  on  its  face  that  the  de- 
fendant has  now  standing  in  his  favor  a  judgment  in 
the  city  court  of  Montscomery  for  a  sum  which  includes 
the  note  dated  January  20th,  1896,  and  payable  Decem- 
ber 1st,  1896,  for  five  thousand  dollars,  given  by  McKen- 
zie to  the  defendant,  and  that  defendant  has  received  on 
said  judgment  the  sum  of  ten  thousand  dollars  or  other 
large    sum.      6.    Because    said   rejoinder   shows    that 
judgment  was  rendered  in  the  city  court  of  Montgom- 
ery, as  averred  in  said  replication,  and  that  ratification 
was  thereby  made  of  the  use  which  McKenzie  made  of 
the   bill    sued   on.      7.     Because    the    said    rejoinder 
shows  that  the  five  thousand  dollar  note,  which  McKen- 
zie gave  to  defendant  Henderson  to  cover  his  indorse- 
ment of  the  bill  sued  on,  was  included  in  the  attachment 
suit  against  McKenzie  by  defendant    Henderson,    and 
that  although  he,  defendant  Henderson,  instructed  his 
attorney,  J.  il.  White,  on  or  about  January  4th,  1897, 
not  to  include  said  noi^o  in  any  judgment  he  might  take 
in  said  attachment  suit,  said  attorney  did  incorporate 
said  note  in  the  complaint  filed  in  said  cause,  and   the 
<imount  of  said  note  was  merged  in  said  judgment  and 
that  upon  said  judgment  the  defendant  received  a  pay- 
ment of  110,000  or  other  large  sum,  out  of  the  proceeds 
of  a  sale  of  the  good  levied  on  under  said  attachment. 
8.     Because  the   rejoinder   shows   that   said   note    for 
?5,000,  given  by  McKenzie  to  the  defendant  Henderson 
v/i\s  actually  merged  into  the  judgment  in  favor  of  de- 
fendant against  McKenzie  in  said  attachment  suit,  and 
that  the  discharge  offered,  made  in  said  rejoinder,   of 
said  judgment  to  the  defendant,  is  only  a  discharge  of 
tl»e  said  judgment  pro  tanto,  and  not  of  the  claim    of 
Si  id    Henderson   against   said    McKenzie,    which    \^ras 
formerly  evidenced  by  said  note  for  $5,000  given  by  said 
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jrcKenzie  to  said  Henderson,  dated  January  20tli, 
1896.  This  demurrer  to  the  defendant's  rejoinder  was 
overruled,  and  to  this  ruling  the  plaintiff  duly  excepted. 
Thereupon  issue  was  joined  upon  the  pleadings.  The 
facts  of  the  case,  as  shown  on  the  trial,,  are  sufficiently 
shown  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  plain- 
tiff requested  the  court  to  give  to  the  jury,  among  other 
charges,  the  following:  "If  the  jury  believe  the  evi- 
dence in  this  case,  they  will  find  a  verdict  for  the  plain- 
tiff." The  court  refused  to  give  this,  together  with  the 
other  charges  requested  by  the  plaintiff,  and  to'  the  re- 
fusal to  give  each  of  said  charges  the  plaintiff  separate- 
ly excepted. 

There  were  verdict  and  judgment  for  the  defendant. 
T]  ?  plaintiff  appeals,  and  assigns  as  error  the  several 
ruling  of  the  trial  court  to  which  exceptions  were  re- 
served. 

GuNTEB  &  GuNTER,  R.  L.  Harmox  and  J.  D.  &  C.  H. 
KoQUE^ioRE^  for  appellant. — 1.  An  accommodation  par- 
ty can  not  complain  of  a  diversion  unless  he  shows  some 
interest  in  the  particular  application  of  the  money — it 
must  be  a  matter  of  concern  to  him  that  it  be  applied  in 
one  way  rather  than  another.  And  if  the  purpose  of 
the  accommodation  is  substantially  accomplished  in 
fact,  it  can  make  no  difference  that  it  is  not  done  with 
the  particular  proceeds  of  the  particular  paper. — 1 
Daniel  on  Neg.  Instruments,  §792-3;  Franh  v.  Quasi, 
6S,W.Bep.909;  Morris  i\  Morton,  14  Xeb.  360;  Duncan 
V.  Gilbert,  29  N.  J.  L.  521 ;  lirU/ys  v.  Boyd,  37  Vt. 
538;  Warden  v.  Howell  9  Wend.  170;  Purchase  v.  Mat- 
tison,  6  Duer  587;  Schepp  v.  Carpenter,  51  N.  Y-.  602; 
Read  v.  Trentman,  53  Ind.  438;  Moore  v.  Ward,  1  Hil- 
ton, 337;  Quinn  v.  Hard,  43  Vt.  375;  Rogers  vs.  Sipley, 
6  Vroom  86;  Corbitt  v.  Miller,  43  Barb.  305;  Benjamin 
r.  Rogers,  10  X.  Y.  Supp.  777;  Parker  v.  McLean,  12 
X.  Y.  Supp.  219.  Here  the  pleas  do  not  aver  that  the 
thing  to  be  done  was  not  done,  but  only  that  it  was  not 
done  in  a  particular  way.  This  is  not  sufficient. — Bun- 
zel  V.  Maas,.  116  Ala.  68. 

2.  On  an  exchange  of  bankable  paper  each  party 
stands  as  a  holder  for  value  and  has  the  uncontrolled 
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power  to  use  the  pat)er  in  hand  at  his  pleasure.- 
Eneye.  of  Law  (2d  ed.)  188;  2  Encyc.  of  Law,  (2d  ed.) 
A'lS;  Cohn  v,  Hnsson,  23  N.  E.  Rep.  573;  Parker  v.  Mc- 
Lean, 12  N.  y.  Sup.  219;  Chitty  on  Bills,  708;  Rolfe  v. 
Caslon,  2  H.  Bl.  570;  Buckler  t\  Butticant,  3  East.  72; 
iipcncer  v.  Parry,  3  A.  &  E.  331. 

3.  The  fifth  plea  of  the  defendant  was  no  answer  to 
the  complaint.  The  fact  that  a  paper  was  for  accom- 
modation cuts  no  figure  whatever  against  a  party  who 
has  bought  it  before  maturity  for  value.  A  considera- 
tion between  the  original  parties  is  unnecessary — ;that 
moving  between  the  seller  and  the  buyer  (though  the 
latter  knows  that  the  paper  is  for  accommodation)  up- 
holds not  only  the  promise  of  the  seller  but  that  of  all 
the  other  parties  as  they  stand  upon  the  bill. — Marks  v. 
Fir^t  Nat.  Bank,  79  Ala.  550.  And  the  taking  of  the 
bill  in  payment  of  an  antecedent  debt  is  in  all  respects 
the  same  as  if  the  cash  had  been  paid  for  it. — Marks  v. 
First  Nat.  Bank,  79  Ala.  563;  Spira  v.  Hornthall,  77 
Ala.  137.  The  parties  to  every  accommodation  bill  hold 
themselves  out  to  the  public,  by  their  signatures,  to  be 
absolutely  bound  to  every  person,  who  shall  take  the 
same  for  value,  as  if  that  value  were  personally  ad- 
vanced to  them,  or  on  their  account  and  at  their  re- 
quest.— Story  on  Bills,  §192;  (Jonncrly  v.  Plant  d  M. 
Ins.  Co..  66  Ala.  442;  Chittv  on  Bills,  80,  305;  2  Parsons 
on  Notes  &  Bills,  27. 

4.  The  allegation,  which  is  admitted  on  demurrer, 
that  the  purchase  of  the  bill  was  made  at  more  than 
eight  per  cent,  interest  per  annum,  could  have  no  other 
effect  than  to  make  the  contract  of  purchase  usurious, 
and  open  to  that  defense,  when  duly  pleaded,  to  the  ex- 
tent allowed  by  law.  There  was  no  inhibition  on  Mc- 
Kenzie  to  sell  the  paper  at  usurious  rates.  He  had 
the  right  to  do  so,  if  he  chose.  And  the  defendant  has 
no  more  justification  in  refusing  to  pay  his  accommoda- 
tion paper  because  it  was  sold  on  usury  than  McKenzie 
would  have,  who  mad(;  the  sale  and  received  the  pro- 
ceeds. In  contemplation  of  law  it  stands  as  if  the  pro- 
ceeds had  been  actuallx  received  by  the  accommodation 
party.— J/arts  v.  First  Xat.  Bank,  79  Ala.  550,  562; 
l>i(n;:el  v.  Maas.  116  Ala.  68;  Connerly  v.  Plant,  d  M, 
Ins.  Co.,  66  Ala.  432.     If   there   was   no  consideration 
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then  it  was  for  accommodation,  and  to  be  used  by  sale 
"to  obtain  money,"  and  a  sale  to  pay,  or  in  payment 
cf,  a  previous  debt  is  tiie  same  as  a  sale  for  money.  "Dis- 
counting the  note  and  discharging  the  prior  debt  with 
the  proceeds,  is  the  same  thing  in  legal  effect  as  the  pay- 
ment of  the  money  on  it." — Bank  of  Sandusky  v.  Sco- 
ville,  24  Wend.  115;  Marks  v.  First  Nat.  Bank,  79  Ala. 
supra;  Edwards  on  Bills  &  P.  Notes,  322. 

5.  The  averment  in  the  plea  that  more  than  8  per 
cent,  per  annum  was  received  was  not  material  unless 
it  was  intended  to  aver  that  usury  had  been  charged  and 
received.  The  bank  had  the  right  to  discount  the  bill 
at  8  per  cent. — 1  Brick.  Dig.  237,  §157,  et  seq;  Tiffany  v. 
X.  B.  of  Mo.  18  Wall.  409.  If  then  the  5th  plea  set  up 
a  diversion  of  the  acceptance  by  McKenzie,  the  6th  and 
7th  replications  afforded  full  answers  by  averring  that 
the  plaintiff  bought  hona  fide  for  value  in  the  due 
course  of  trade  at  8  per  cent,  discount  before  maturity 
and  without  notice.  And  it  was  such  purchaser  even 
though  usury  had  been  charged. — Oates  v.  Nat.  Bank, 
100  U.  S.  239;  Marks  v.  First  N.  Bank,  79  Ala.  557. 

6.  The  replications  set  up  facts  which  showed  that 
the  defendant  was  not  an  accommodation  acceptor  and 
that  McKenzie  was  the  absolute  owner  of  the  accept- 
ance, and  therefore  that  there  could  be  no  diversion  that 
the  defendant  could  complain  of.  The  rule  is  well 
settled,  that,  when  a  party  gives  his  acceptance  to  one 
person  and  receives  the  acceptance  or  bill  of  the  person 
so  accommodated  in  exchange,  each  stands  as  a  hona 
fide  purchaser  for  value  of  the  securities  so  delivered. 
Edwards  on  Bills  &  Promissory  Notes,  322 ;  Wooster  v, 
Jenkins,  3  Denio  187;  Mickles  v.  Colvin,  4  Barb.  304; 
Cameron  v.  Chappell,  24  Wend.  94;  Rice  v.  Mather, 
^  Wend.  62;  2  Randolph  on  Commercial  Paper,  §479, 
and  the  many  authorities  there  cited. —  Neicman  v. 
Fro-^t,  52  N.  Y.  422;  Backus  v.  Spaulding,  116  Mass. 
418.  Again,  if  the  acceptance  was  bought  on  usury, 
Btill  it  would  not  constitute  notice  of  collateral  promises 
between  McKenzie  and  Henderson. — Marks  v.  First 
JXat.  Bank,  79  Ala.  supra;  Oates  v.  Nat.  Bank,  100  U.  S. 
supra;  Bunzel  v.  Maas,  116  Ala.  68. 

Tompkins  &  Troy  and  W.  L.  Parks,  contra. — There 
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was  no  error  in  the  court  overruling  the  demurrer  to 
the  fifth  plea.  The  demurrer  is  not  to  the  particular 
part  of  the  plea  which  undertakes  to  set  up  usury,  but 
it  is  to  the  whole  plea.  And  it  is  clear  that,  if  the  plea 
pr<  sented  a  defense  to  the  action,  or  a  prima  fade  de- 
fense to  the  action,  the  fact  that  it  insufficiently  set  out 
80)ne  unnecessary  allegation  is  not  a  ground  of  demur- 
rer to  the  whole  plea.  When  the  plea  averred  that  the 
ae(*eptance  was  for  the  accommodation  of  McKenzie, 
and  that  it  was  upon  condition  that  the  money  was  to 
be  used  for  a  specific  purpose,  that  plaintiff  with  knowl- 
edge that  he  was  an  accommodation  acceptor  took  the 
paper  and  applied  it  to  another  and  different  purpose. 
th.*\t  made  out  a  prima  facie  defense  and  shifted  the  bur- 
don  upon  the  plaintiff  of  showing  that  it  was  a  pur- 
chaser for  value  in  the  usual  course  of  trade. — Hanrick 
r.  Andrews,  9  Port.  37:  Boyd  v,  Mclvor,  11  Ala.  822;  4 
Auier.  &  Eng.  Encyc.  oif  Law,  (2d  ed.)  321  et  seq.  and 
notes. 

2.  The  facts  set  out  in  the  plea,  independent  of  the 
averment  of  the  manner  in  which  the  plaintiff  acquired 
the  note,  clearly  show  that,  in  obtaining  appellee's  ac- 
('ei)tance  upon  the  paper,  and  in  disposing  of  the  paper 
in  the  manner  in  which  he  did,  McKenzie  perpetrated 
a  fraud  upon  appellee.  In  such  cases  it  is  always  in- 
cumbent upon  the  holder  of  the  bill,  where  such  a  state 
of  facts  is  averred,  to  plead  and  prove  that  he  was  a  pur- 
chaser for  value  and  without  notice. — Ross  v.  Drink- 
ard's  Admr,,  35  Ala.  434;  Chambers  v.  Falkner,  65  Ala. 
448;  Emerson  v.  Burns,  114  Mass.  348;  Nifickerson  f. 
liiffjf.r,  76  N.  Y.  279. 

3.  Any  plea  in  bar  which  prima  facie  shows  a  defense 
to  the  action  is  sufficient.  If  the  defendant  goes  further 
and  avers  matters  which  it  was  unnecessary  for  him  to 
aver,  negativing  matter  which  properly  should  have 
been  replied  to  the  plea,  that  cannot  vitiate  the  plea.  It 
might  be  ground,  if  a  matter  was  insufficiently  averred, 
for  striking  from  the  plea  that  portion.  The  rule  is,  that 
where  a  demurrer  is  to  the  entire  pleading  and  facts  are 
averredin  such  pleading  which  show  a  cause  of  action  or 
a  defense,  although  other  facts  may  be  insufficiently 
averred  in  the  pleading,  the  demurrer  should  be  over- 
ruled.— Roland  i\  Logan,  Earr,  18  Ala.  307;  Wilson  t\ 
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Cantrell,  19  Ala.  642;  2  Brick.  Dig.  p.  347,  §287;  ^Vard 
V.  Neal,  35  Ala.  602. 

4.  Where  the  effect  of  usury  is  to  vitiate  and  avoid 
the  contract,  then  it  is  not  necessary  to  plead  it  at  all. 
It  has  long  been  the  well  settled  law  of  Alabama  that 
usury,  having  this  effect,  may  be  introduced  in  evidence 
under  the  general  issue. — Han  rick  v.  Andrcics^  9  Port, 
y.  A  reference  to  the  decisions  of  our  court  in  w^hich 
it  has  been  held  that  one  who  purchased  property  upon 
a  usurious  consideration,  or  discounted  a  note  at  a 
usurious  rate,  was  not  a  bona  fide  purchaser  for  value 
and  entitled  to  protection  as  such,  will  show  that  this 
court  has  repeatedly  recognized  that  the  usury  there 
set  up  is  not  the  usury  referred  to  in  the  opinion  relied 
upon  by  the  court  in  this  case  to  sustain  its  position. 
The  defense  here  is  not  usury. — Wailes  v.  Couch,  75  Ala. 
135;  Halt  marsh  v,  Tuthill,  13  Ala.  390;  Capital  City  Ins. 
Co.  V.  Qninn,  73  Ala.  558;  Carlisle  v.  Hill,  16  Ala,  398. 

5.  Upon  the  institution  of  a  suit  on  a  note  given  to 
the  defendant  by  McKenzie,  the  drawer  at  the  time  of 
the  defendant's  acceptance  of  the  bill  of  exchange,  the 
defendant  did  not  estop  himself  to  deny  that  he  was  the 
aetonimodation  acceptor  of  said  bill  of  exchange,  and 
that  the  bill  and  its  x>roceeds  had  been  diverted  from 
the  purposes  for  which  he  accepted  it.  The  pleadings 
setting  up  the  estoppel  lack  many  of  the  elements  which 
constitute  an  estoppel.  The  rule  has  been  formulated 
as  follows :  That  if  one  person  by  his  conduct  willfully 
causes  another  to  believe  in  the  existence  of  a  certain 
btate  of  things  and  induces  that  other  to  act  on  that  be- 
lief, so  as  to  alter  his  own  previous  position,  the  first  is 
estopped  from  averring  against  the  latter  a  different 
slate  of  things  as  existing  at  the  same  time.  In  the 
English  notes  to  the  same  cases,  on  p.  99,  it  is  declared 
that  the  representations  or  conduct,  in  order  to  create 
such  an  estoppel,  must  have  been  the  means  of  inducing 
the  other  to  alter  his  position.  A  number  of  authorities 
are  cited  to  sustain  this  proposition.  And  in  the  Amer- 
ican notes  to  the  same  cases  it  is  further  declared  that, 
in  order  to  create  such  an  estoppel,  there  must  have 
been  on  the  part  of  the  person  whose  conduct  is  set  up 
as  such  an  intent  that  his  conduct  should  be  acted  upon. 
And,  further,  that  he  must  not  have  been  in  ignorance 
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of  tlic  facts. — Leinkauff  v.  Munier,  76  Ala.  194;  2  Pome- 
roy's  Equity,  §805;  7  Amer.  &  Eng.  Encyc.  of  Law,  pp. 
14-15 ;  Taylor  v.  Zepp^  55  Amer.  Dec.  113 ;  Phillipsburg 
Bank  v.  Fiilmer,  86  Amer.  Dec.  193. 

6.  Neither  was  Henderson's  act  in  bringing  this  suit 
such  an  election  as  will  prevent  him,  under  the  facts 
shown  by  the  pleadings,  from  repudiating  his  claim 
against  ilcKenzie  upon  the  note  by  setting  up  that  he 
is  not  liable  upon  the  bill.  This  doctrine  of  dection  is 
taken  from  the  old  equity  rule  which  declared  that  one 
who  had  taken  a  beneficial  interest  under  a  will  had 
ratified  and  confirmed  the  whole  will,  and  that  he  would 
not  be  permitted  to  set  up  any  claim  against  it.  It  is 
treated  now  as  a  phase  of  estoppel,  though  it  is  hardly 
correctly  so.  In  the  10  English  Ruling  Cases,  on  p.  351, 
the  rule,  as  deduced  from  the  leading  case  of  Puaey  v. 
Deshouvrie,  decided  by  Lord  Chancellor  Talbot  in  1734, 
and  the  other  cases  on  the  doctrine  following,  it  is  de- 
clared that  an  election  cannot  be  binding  unless  the  par- 
ty has  manifested  his  election  by  an  unequivocal  act 
with  knowledge  both  a.s  to  his  rights,  and  as  to  the  value 
of  the  respective  benefits.  In  the  English  and  Ameri- 
can notes  in  the  report  referred  to,  it  is  declared  em- 
phatically, and  numerous  authorities  in  both  countries 
are  cited  to  sustain  the  proposition,  that  it  is  essential 
that  a  person  setting  up  an  election  by  which  he  seeks 
to  bind  another  must  show  that  that  other  did  the  act 
which  it  is  claimed  amounts  to  an  election  with  full 
knowledge  of  all  his  rights. — 10  Eng.  Rul.  Cases,  pp. 
367-9;  Bigelow  on  Estoppel,  503;  Connihan  v.  Thomp- 
son,  111  Mass.  272;  Hays  t\  Midas,  104  N.  Y.  602; 
Foundry  Co.  v.  Hcrsce,  103  Ala.  25;  Fowler  v.  Bowery 
Bank,  10  Am.  St.  Rep.  491. 

BRICKELL,  C.  J.— Appellant  brought  this  action  to 
recover  upon  a  bill  of  exchange  for  the  sum  of  $5,000, 
drawn  by  J.  C.  McKenzie  upon  appellee,  dated  Jan- 
uary 20,  1896,  payable  to  the  order  of  appellant  Decem- 
ber 28,  1896,  and  accepted  by  appellee.  The  defense 
set  up  by  the  various  special  pleas  was,  that  the  bill  had 
been  accepted  by  the  defendant  solely  for  the  accommo- 
dation of  the  drawer  and  for  a  special  purpose,  and  that 
the  drawer,  with  the  knowledge  and  participation  of 
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plaintiff,  had  diverted  the  bill  and  the  proceeds  thereof 
from  the  purpose  intended. 

Accommodation  paper  is  a  loan  of  credit  by  the  ac- 
commodation party  to  the  party  accommodated  to  tl^e 
extent  of  the  value  of  the  paper.     Prima  facie  it  is  with- 
out restriction  as  to  the  manner  of  its  use,  and  the  ac- 
commodated party  may  use  it  for  any  legal  purpose,  and 
when  thus  used,  and  in  the  hands  of  a  bona  fide  holder, 
in  due  course,  for  value,  it  becomes  precisely  what  on 
its  face  it  imports,  and  is  no  less  binding  on  the  accom- 
modation party  because  of  its  character  as  accommoda- 
tion paper.     But  one  who  thus  lends  his  credit  may  un- 
doubtedly do  so  upon  such  terms  and  conditions  as  he 
sees  fit,  and  may  impose  restrictions  upon  the  use  to  be 
made  of  the  paper  or  its  proceeds.     When  such  restric- 
tions are  imposed,  whoever  takes  the  paper  with  knowl- 
edge that  the  terms  and  conditions  upon  which  the  ac- 
commodation was  given  are   being   violated;    whoever 
participates  in  the  diversion  of  the  paper  to  other  ob- 
jects or  uses  than  such  as  were  intended  when  the  pa- 
per was  made,  unless  fraud  is  imputed,  must  be  under- 
stood to  relieve  the  partv  giving  the    accommodation 
from  all  UsLhility.—Gibndn  v.  X.  0.  d  S.  R.  R.  Co,,  72 
Ala.  581 ;  First  Nat.  Bank  v.  Dawson,  78  Ala.  67;  Marks 
^'Pirst  Xat.  Bank,  79  Ala.  550;  1  Amer.  &  Eng.  Encyc. 
^^Law,  (2d  ed.),  383;  3  Kand.  Com.  Paper,  §1803.   The 
^^re  promise  or  statement  of  the  accommodated  party 
that  he  will  use  the  paper  for  a  particular  purpose,  will 
^^^y  however,  amount  to  such  a  restriction  as  to  its  use 
^?  Will  render  the  violation  of  the  promise  a  legal  diver- 
*^^^n  of  the  paper,  unless  it  is  exacted  or  made  as  the 
rendition  upon  which  the  accommodation  is  given,  and 
^  ^*^lied  on  by  the   party   giving   the   accommodation. 
J  ^^  is  there  a  legal  diversion  merely  because  the  paper 
T^  ?^t  used  in  precise  conformity  with  the  agreement. 
.    it  effects  the  substantial  purpose  for  which  it  is  de 
!S^ed,  although  the  result  was  not  produced  in  the  pre 
^^^   manner  contemplated,  there  is  no  legal  diversion 
Xilei^  there  is  fraud,  or  the  interest  of  the  accommo 
^^tion  party  is  thereby  prejudiced. — 1  Dan.  Neg.  Ins. 
%'^^;  Duncan  v.  Gilbert,  29  N.  J.   L.  521;  Jackson  v. 
^nfc^  42  N.  J.  L.  177;  1  Amer.  &  Eng.  Encyc.  Law,  (2d 
^^- )  ,  380,  and  cases  cited.     And  it  may  be  stated  gener- 
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ally  that  when  the  restriction  is  only  as  to  the  use  to  be 
made  of  the  proceeds  of  the  paper,  the  misapplication  of 
Lhe  proceeds  by  the  accommodated  party  is  no  defense 
to  an  action  on  the  paper  by  the  holder  who  gave  value 
for  it,  since  the  latter  is  not  obliged  to  see  that  the 
]>roceeds  are  applied  in  the  manner  and  for  the  purpose 
contemplated  by  the  accommodation  party. — Bunzel  i\ 
Maas,  116  Ala.  68;  1  Araer.  &  Eng.  Encyc.  of  Law,  (2d 
ed.i,  382.  But  it  is  manifest  this  rule  can  not  apply 
where  the  person  who  discounts  the  paper  himself  re- 
ceives the  proceeds  in  payment  of  a  debt  due  by  the  ac- 
commodated party,  with  knowledge  that  such  applica- 
lion  thereof  is  a  diversion  from  their  intended  purpose. 
The  fifth  plea  avers  that  defendant  accepted  the  bill 
sued  on  for  the  accommodation  of  J.  C.  McKenzie,  the 
drawer,  **upon  and  in  consideration  of  a  promise  then 
made  by  said  McKenzie  to  this  defendant,  that  if  de- 
fendant would  accept  said  bill,  the  said  ilcKenzie 
W(Mild  use  it  to  obtain  money  thereon,  and  buy  addi- 
tional goods  and  put  the  same  in  the  business  then  being 
carried  on  by  said  McKenzie,"  that  after  receiving  the 
acceptance,  McKenzie  delivered  it  to  plaintiff  in  pay- 
ment of  a  debt  due  by  him  to  plaintiff,  and  that  in  this 
transaction  plaintiff  "willfully  and  knowingly  charged 
and  received  from  McKenzie  interest  on  said  acceptance 
at  a  greater  rate  than  eight  per  cent  per  annum."  The 
p*  a  suflaciently  shows  that  the  bill  was  accepted  by  de- 
lOiidant  upon  condition  that  McKenzie  would  have  it 
<liscounted,  or  otherwise  obtain  money  on  it,  and  with 
the  proceeds  buy  additional  goods  to  use  in  his  business, 
and  the  condition  was  one  which  defendant  undoubted- 
ly had  the  right  to  exact.  It  cannot  be  inferred  from 
tlje  plea  that  it  was  an  entirely  immaterial  condition, 
which  defendant  had  no  interest  in  having  performed, 
or  that  defendant  had  no  interest  in  the  application  of 
the  proceeds  of  the  bill  which  could  be  prejudiced  by 
their  application  to  the  payment  of  McKenzie's  debt;  or 
tlKit  the  payment  of  said  debt  substantially  effected  the 
purpose  contemplated  by  defendant  when  he  accepted 
the  paper.  He  was  clearly  interested  in  the  future  abil- 
ity of  McKenzie  to  meet  the  paper  when  it  should  ma- 
ture, and  he  had  a  right  to  impose  such  restrictions  on 
the  use  of  the  proceeds  as  would,  in  his  opinion,  if  com- 
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plied  with,  better  enable  him  to  meet  it;  and  he  may 
have  believed,  and  had  good  reason  for  the  belief,  that 
McKenzie  would  be  better  able  to  meet  the  paper  by 
using  the  proceeds  thereof  directly  in  his  business, 
through  the  purchase  of  much  needed  goods,  than  by 
using  it  to  pav  a  past  debt. — Benjamin  v.  Rogers,  126 
X.  Y.  60 ;  r.  8.  Nat  Bank  v.  Eicing,  131  N.  Y.  506.  The 
plea  having  averred  that  the  bill  was  used  to  pay  the 
debt  to  plaintiff,  showed,  prima  fade,  a  diversion,  and 
it  was  not  necessai'y  that  it  go  further  and  negative  all 
or  any  facts  from  which  it  might  be  inferred  that  the 
purpose  of  the  acceptance  had  been  substantially  ef- 
fected by  other  means.  If  by  the  use  of  the  bill  in  pay- 
ment of  his  debt,  McKenzie  was  enabled  to  procure  from 
other  sources  money  to  the  same  amount. with  which 
to  buy  for  cash  additional  goods,  and  did,  in  fact,  pro- 
cure such  money  and  purchase  such  goods,  and  place 
them  in  his  business,  and  if,  by  so  doing,  he  effected  the 
purpose  contemplated,  these  were  properly  matters  for 
replication,  not  necessary  to  be  negatived  in  the  plea. 
Nor  was  it  necessary  ti>  aver  in  the  plea  that  defendant 
was  injured  by  the  diversion,  or  that  his  interests  were 
prejudiced  thereby.  This,  also,  was  matter  for  repli- 
<'5Uion,  and  the  burden  was  on  plaintiff,  and  not  on  de- 
fendant, to  show  that  no  injury  was  suffered. — Roches- 
tcr  i\  Taylor,  23  Barb.  (X.  Y.*)  18.  The  plea  differs 
from  that  discussed  in  Bnnzel  i\  Maas,  116  Ala.  68,  in 
this,  that  in  that  case  the  plea  failed  to  show  to  what 
use  the  proceeds  of  the  note  were*  applied,  and  hence 
Hhowed  no  diversion  thereof;  while  in  this,  the  plea 
clearly  avers  that  the  proceeds  were  used  for  a  particu- 
lar purpose  different  from  that  contemplated,  and 
therefore  shows,  prima  facie,  a  diversion.  But  it  was 
clearly  essential  to  the  sufficiency  of  the  plea,  th^t  it 
aver  that  plaintiff  acquired  the  bill  with  knowledge  of 
the  terms  and  conditions  upon  which  it  had  been  ac- 
cepted, or,  in  the  absence  of  such  averment,  that  facts 
be  alleged  to  show  that  plaintiff  was  not  a  bona  fide 
holder  thereof.  Such  knowledge,  actual  or  implied,  is 
essential  to  such  a  defense,  and  the  weight  of  authority 
now  is,  although  there  are  some  decisions  to  the  con- 
trary, that  the  defendant  must  not  only  show  that  the 
paper  was  diverted  from  its  intended  purpose,  but  also 
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that  such  diversion  waf^  known  to  the  holder  when  he 
received  it;  the  misapplication  not  being  such  fraud  as 
shifts  the  burden  of  proof. — 1  Dan.  Neg.  Ins.  §790; 
First  Xat.  Bank  r.  DuuHon;  78  Ala.  71.  The  plea  con- 
tains no  averment  of  such  knowledge  on  the  part  of  the 
l^laintiif,  and  it  is,  therefore,  defective,  unless  it  is  aided 
by  the  averment  that  plaintiff,  in  the  transaction  by 
which  it  acquired  the  bill,  **knowingly  and  wilfully 
charged  and  received  from  McKenzie  interest  on  said 
acceptance  at  a  greater  rate  than  eight  per  cent  per 
annum."  The  paper  having  been  given  to  plaintiff  by 
the  drawer,  plaint ilT  was  chargeable  with  notice,  by  rea- 
son of  this  fact,  that  it  was  accommodation  paper,  hav- 
ing no  vitality  in  the  hands  of  ilcKenzie,  and  was  not 
evidence  of  an  indebtedness  against  the  acceptor  until 
negotiated.— J/rtrA%v  r.  First  Xat.  Bank,  79  Ala.  562. 
The  transaction,  as  shown  by  the  plea,  was  essentially 
a  loan  of  money  by  plaintiff  on  the  paper,  and  not  a 
purchase  thereof,  and  plaintiff  was,  therefore,  prohib- 
ited from  charging  ^IcKenzie  more  than  the  legal  rate 
of  discount. — Capital  Cittj  Ins,  Co.  v.  Quinn^  73  Ala. 
558.  And  it  is  well  settled  by  the  decisions  of  this  court 
that  the  holder  of  negotiable  accommodation  paper,  who 
acquires  it  upon  a  us^irious  contract  from  the  person 
for  whose  accommodation  it  was  made,  indorsed,  or  ac- 
cepted, although  in  the  usual  course  of  business  and 
without  actual  notice,  is  not  a  bona  fide  holder;  and  in 
his  hands  it  is  subject  to  the  equities  and  defenses  which 
the  accommodation  party  could  have  set  up  against  the 
accommodated  partv. — Saltmarsh  i\  TuthilU  13  Ala. 
390;  Carlisle  r.  Hill,  16  Ala.  398;  Capital  City  Ins.  Co. 
V.  Quinn,  supra.  If,  therefore,  the  averments  charging 
usury  are  suflBcient,  plaintiff  was  chargeable  with  no- 
tice of  the  terms  and  conditions  on  which  defendant  ac- 
cepted the  bill,  not  being  a  bona  fide  holder,  and  the 
failure  to  directly  allege  such  notice  was  not  a  defect. 
But  the  allegation  of  usury  was  insufficient  on  demur- 
rer. A  plea  setting  up  the  defense  of  usury  must  aver 
with  distinctness  and  particularity  all  the  essential  ele- 
ments of  tlie  usurious  contract,  so  that  an  inspection  of 
the  plea  will  rcAcal  the  entire  transaction  and  leave 
nothing  to  conjecture,  and  must  state  the  amount  of 
usurious  interest  charged. — Woodall  v.  Kelly,   85  Ala. 
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368;  Kilpatrick  v.  Henson^  81  Ala.  469;  Munter  v.  Linn, 
61  Ala.  492.  The  plea  fails  to  meet  these  requirements, 
and  it  is,  therefore,  insufficient  to  show  that  plaintiff 
was  not  a  bona  fide  holder  of  the  bill  sued  on.  For  the 
above  reasons  the  court  below  erred  in  overruling  the 
demurrer  to  the  fifth  plea  as  amended. 

Much  that  has  been  said  above  with  respect  to  the 
fifth  plea  is  equally  applicable  to  the  seventh  and  eighth 
pleas.  They  contain  substantially  the  same  averments 
as  the  fifth,  with  the  exception  of  the  charge  of  usury, 
which  is  omitted,  besides  many  additional  averments 
showing  the  circumstances  under  which  defendant's 
acceptance  was  procured,  and  each  distinctly  avers  that 
plaintiff  received  the  bill  with  full  knowledge  of  the 
terms  and  conditions  on  which  it  was  accepted  and  of 
the  facts  stated  in  the  plea.  These  pleas  were  not  sub- 
ject to  the  infirmiiy  of  the  fifth,  pointed  out  above,  nor 
were  they  objectionable  on  any  of  the  grounds  specified 
in  the  demurrer  thereto,  and  the  demurrers  were,  there- 
fore, properly  overruled. 

Plaintiff  filed  seven  replications  to  defendant's  pleas, 
and  demurrers  were  sustained  to  the  third  and  fifth, 
and  also  to  the  sixth  and  seventh  in  so  far  as  the  latter 
purported  to  answer  the  fifth  plea.  The  third  and  fifth 
original  replications  were  clearly  objectionable,  and  the 
demurrers  thereto  were  properly  sustained.  The  third 
avers  that  defendant  ratified  the  diversion  of  the  bill 
after  knowledge  that  it  had  been  diverted,  but  fails  to 
allege  the  facts  constituting  the  ratification.  The 
averment  was,  therefore,  the  statement  of  a  mere  con- 
clusion. The  fifth  fails  to  show  for  what  purpose  Mc- 
Kenzie  gave  to  defendant  his  note  for  $5,000  at  the  time 
the  latter  accepted  the  bill  sued  on — whether  it  was 
given  in  exchange  for  said  acceptance,  or  as  security 
therefor.  The  fact  averred  could  constitute  a  defense 
only  in  the  event  the  note  was  given  in  exchange  for  the 
acceptance,  so  as  to  create  an  independent  contract  and 
an  absolute  indebtediiess  to  the  defendant  thereon. 
This  is  not  sufficiently  shown  by  the  averment  that  it 
was  given  "in  consideration  of  said  acceptance."  Each 
of  these  replications  was  subsequently  amended,  and  as 
amended  na  demurrer  was  interposed  to  them.  The 
fli^th  and  seventh  replications  set  up  no  matter  which 
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could  not  have  been  shown  under  the  first,  which  joined 
issue  on  the  pleas,  and  the  sustaining  of  the  demurrer 
to  these  constituted  no  error  of  which  plaintiff  can  com- 
plain. The  second  replication  averred  that  defendant, 
with  knowledge  of  the  fact  that  the  bill  had  been  di- 
verted to  other  uses  than  those  intended,  had  ratified 
said  diversion,  and  set  out  the  fact  relied  on  constitut- 
ing the  ratification.  These  facts  are,  that  at  the  time 
JNIcKenzie  procured  defendant's  acceptance  of  the  bill 
l\e  gave  to  the  latter  his  promissory  note  for  a  like 
amount,  payable  December  1,  1896,  a  date  prior  to  the 
date  of  the  maturity  of  the  bill,  **in  consideration  of  and 
to  secure  him  for  such  acceptance,''  and  that  on  Novem- 
ber 25,  1896,  defendant  sued  out  an  attachment  against 
said  McKenzie  for  the  sum  of  $17,046.72,  which  sum 
included  said  note,  and  said  attachment  was  levied  on 
the  stock  of  goods  in  AIcKenzie's  possession,  which  were 
subsequently  sold,  in  advance  of  judgment,  under  an 
order  of  court  obtained  on  this  defendant's  motion,  and 
the  proceeds  of  which  were  paid  to  defendant  on  the 
18th,  20th  and  22d  days  of  February,  1897;  that  about 
February  15,  1897,  defendant  filed  a  complaint  in  said 
cause  claiming  said  sum  of  |17,046.72,  due  by  certain 
promissory  notes,  among  which  was  the  note  given  to 
secure  defendant  on  his  acceptance,  and  on  February 
18,  1897,  judgment  was  rendered  thereon  in  favor  of 
defendant,  the  plaintiff  in  said  cause,  which  said  judg- 
ment includes  the  amount  of  said  notes.  In  the  fourth 
replication  the  same  facts  are  averred  by  way  of  estop- 
pel. In  the  fifth  as  amended,  substantially  the  same 
facts  are  averred,  but  the  note  above  mentioned  is 
alleged  to  have  been  given  "in  consideration  of  said  ac- 
ceptance." To  the  second,  third,  fourth  and  fifth  repli- 
cations defendant  rejoined  that  at  the  time  he  sued  out 
said  attachment  he  had  no  knowledge  or  information 
that  the  bill  sued  on  liad  been  diverted,  and  that  as 
soon  as  he  learned  of  the  diversion,  on  January  4,  1897, 
he  instructed  his  attornej^  in  the  attachment  suit  "to 
strike  therefrom  the  said  note  for  |5,000  mentioned  in 
said  second  replication,  and  not  to  take  judgment  in 
said  attachment  suit  for  the  amount  of  said  note,  and 
that  the  judgment  recovered  in  said  attachment  suit 
included   the  amount  of  said   note  contrary  to  the  in- 
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structions  of  tliis  defendant;"  that  defendant  had  no 
knowledge  or  notice  that  said  note  was  included  in  the 
judgment  until  after,  the  distribution  of  the  proceeds  of 
the  sale  of  the  attached  property  and  the  expiration  of 
the  term  of  the  court  at  which  the  judgmerit  was  ren- 
dered, and  that  the  proceeds  of  the  sale  of  said  property 
were  insufficient  to  pay  the  amount  of  the  indebtedness 
sued  for  exclusive  of  the  amount  of  said  note.  It  is 
further  averred  that  defendant  also  instructed  his  at- 
torney to  return  said  note  to  McKenzie,  and  that  he  has 
never  asserted  any  claim  against  McKenzie  by  reason 
of  said  note  since  the  diversion  of  the  bill  sued  on  be- 
came known  to  him,  and  that  he  now  remits  and  dis- 
charges said  judgment  to  the  extent  of  the  amount  of 
said  note  with  interest. 

It  seems  clear  that  an  accommodation  maker,  in- 
dorser  or  acceptor  of  negotiable  paper  who,  with 
knowledge  that  the  paper  lias  been  diverted  from  the 
special  uses  intended,  and  before  it  becomes  due, 
realizes,  or  attempts  to  realize,  on  the  securities  placed 
in  his  hands  for  indemnity  by  the  accommodated  party, 
must  be  held  to  have  ratified  the  diversion  by  such 
action.  For  the  implied  agreement  between  the  parties 
is  that  the  accommodated  party  will  meet  the  paper 
when  it  becomes  due,  and  that,  in  the  event  he  defaults 
and  the  accommodation  party  has  to  pay  the  debt,  the 
latter  may  then,  and  not  until  then,  reimburse  himself 
from  the  securities.  If  for  any  reason,  known  to  him, 
he  has  incurred  no  liability  by  reason  of  his  signature 
to  the  paper,  he  acquires  no  right  to  retain  or  dispose  of 
the  securities.  His  disposal  of  the  securities,  or  at- 
tempt to  dispose  of  or  realize  on  them,  after  knowledge 
of  the  facts  which  exempt  him  from  liability,  is,  there- 
fore, a  dear  acknowledgement  of  his  liability  and  waiver 
of  such  facts;  and  if  the  cause  of  the  exemption  is  the 
diversion  of  the  paper,  such  action  is  a  clear  ratification 
of  such  diversion.  In  so  far  as  the  ratification  is  based 
on  the  suing  out  of  the  attachment,  the  rejoinder  is  a 
complete  answer  to  the  replication  as  a  plea  of  ratifica- 
tion, since  it  distinctly  avers  that  defendant  had  no 
knowledge  of  the  diversion  at  the  time  the  attachment 
was  sued  out.  But  the  replication  further  alleges  in  sup- 
port  of  the   ratification  that  the  defendant  took  judg- 
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inent  on  said  note  at  a  time  which,  as  shown  by  the  re- 
joinder, was  subsequent  to  his  acquisition  of  knowledge 
of  the  diversion,  and  this  allegation  the  rejoinder  at- 
tempts to  meet  and  answer  by  the  averment  that,  after 
defendant  had  acquired  such  knowledge,  he  instructed 
his  attorney  not  to  take  judgment  on  said  note.  One  of 
the  questions  presented  by  the  demurrer  to  the  re- 
joinder is,  therefore,  whether  the  action  of  defendant's 
attorney,  in  taking  such  judgment  contrary  to  the  in- 
structions of  his  client,  was  binding  on  the  latter  in 
such  sense  as  to  preclude  him  from  setting  up  such  in- 
structions in  avoidance  of  the  alleged  ratification.  We 
are  unable  to  perceive  any  sound  reason  why  a  client 
may  not,  after  suit  brought,  revoke  in  part  the  authority 
previously  given  to  his  attorney  to  institute  suit 
against  the  same  person  on  several  claims,  by  instruct- 
ing him  to  withdraw  one  of  said  claims  from  suit,  and 
thereby  escape  the  effect  of  the  attorney's  disobedience 
of  the  instructions  as  a  ratification  of  some  other  act 
entirely  independent  of  and  having  no  connection  with 
this  suit,  where  he  has  not  received,  or,  having  received, 
has  not  retained  any  benefit  from  such  disobedience  of 
bis  instructions.  The  rejoinder  distinctly  avers  that 
the  proceeds  of  the  sale  of  the  attached  property  re- 
ceived by  him  were  less  than  the  indebtedness  for  whicli 
the  attachment  was  sued  out  exclusive  of  the  note  for 
$5,000,  and,  therefore,  shows  that  he  received  no  actual 
benefit  from  the  taking  of  judgment  on  said  note,  except 
the  mere  existence  of  said  judgment,  which,  in  the  re- 
joinder, he  remits  and  discharges  to  the  extent  of  said 
$5,000  and  interest.  We  are  of  the  opinion  the  re- 
joinder was  a  complete  answer  to  the  second,  third  and 
fifth  replications,  in  so  far  as  they  set  up  the  facts 
alleged  therein  as  a  ratification  by  defendant  of  the  uses 
to  which  the  bill  sued  on  Avas  applied. 

But  this  rejoinder  was  no  answer  to  the  same  facts 
set  up  in  the  fourth  replication  by  way  of  estoppel,  and 
the  facts  alleged  in  said  replication,  if  true,  eflfectually 
I>reclude  defendant  from  asserting  any  defense  based 
upon  the  facts  that  the  bill  sued  on  was  accepted  by  him 
for  the  accommodation  of  ^IcKenzie  for  a  special  pur- 
pose, and  that  it  had  been  diverted  from  the  uses  con- 
templated with  the  knowledge  of  plaintiff.     We  reach 
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this  conclusion,  however,  not  because  the  replication 
shows  by  direct  averment  that  the  transaction  between 
defendant  and  McKenzie  was  an  exchange  of  the  for- 
mer's acceptance  for  the  latter's  note,  but  because  they 
show  by  legal  inference  tliat  the  very  act  of  defendant 
in  attempting  to  collect  the  amount  of  McKenzie's  note, 
by  suing  out  the  attachment  before  his  acceptance  be- 
came due,  whether  or  not  he  had  knowledge  at  the  time 
that  the  bill  had  been  diverted,  was  a  recognition  by 
conduct  of  the  fact  that  McKenzie  was  his  debtor  by 
reason  of  said  note,  absolutely,  and  independently  of 
the  latter's  failure  to  meet  the  acceptance  when  it 
should  become  due,  and  that  he  was  likewise  the  plain- 
tiff's debtor.  When  parties  exchange  negotiable  notes 
or  bills  executed  by  them,  whether  by  way  of  accommx)- 
dation,  or  for  the  purchase  of  such  paper,  the  paper 
given  forms  a  sufficient  consideration  for  that  received, 
and  neither  is  accommodation  paper.  Each  instrument 
constitutes  an  independent  contract  and  creates  an  ab- 
solute debt.— 2  Rand.  Com.  Paper,  §§479,  480;  1  Amer. 
&  Eng.  Encyc.  of  Law,  (2d  ed.),  338  and  notes.  But 
neither  the  fourth  nor  the  fifth  replication  shows,  with 
sufficient  clearness  to  meet  the  requirements  of  plead- 
ing, that  the  transaction  between  defendant  and  Mc- 
Kenzie was  an  exchange  of  the  negotiable  paper  of  each. 
The  fact  that  McKenzie's  note  was  made  to  mature  at 
an  earlier  date  than  the  bill  accepted  by  defendant,  and 
that  defendant  sued  on  said  note  before  the  maturity  of 
liis  acceptance,  are  persuasive  of  this  theory,  but  they 
are  not  conclusive  in  construing  the  pleading.  In  the 
fourth  replication  it  is  alleged  that  the  note  was  given 
**in  consideration  of  and  to  secure  him  for  said  accept- 
ance,'' and  it  is  well  settled  that  the  giving  of  security 
to  the  accommodation  party  for  the  loan  of  his  credit 
does  not  prevent  the  paper  from  being  accommodation 
paper. — 1  Am.  &  Eng.  Encyc.  of  Law,  (2d  ed.),  337. 
The  fifth  replication  avers  that  the  note  was  given  "in 
consideration  of  said  acceptance,-'  but  this  was  not  suf- 
ficient to  show  that  the  purpose  of  the  parties  was  to 
exchange  their  negotiable  paper.  The  bill  sued  on,  so 
far  as  anything  appears  to  the  contrary  in  the  plead- 
ings, was  accepted  by  defendant  for  the  accommodation 
of  McKenzie,  but  for  all  practical  purposes  of  defense 
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its  character  as  accommodation  paper  ceased  the  mo- 
ment that  defendant  asserted  the  right  to  treat  McKen- 
zie  as  his  absolute  debtor,  before  the  maturity  of  the  ac- 
ceptance, by  suing  on  the  note  given  to  indemnify  him 
against  loss  he  might  incur  by  reason  of  his  acceptance. 
Such  conduct  was  entirely  inconsistent  with  the  theory 
of  the  defense  set  up  by  the  pleas.  It  was  consistent 
only  with  the  theory  that  McKenzie  was  his  absolute 
debtor  by  reason  of  the  note,  at  the  time  of  the  suit 
thereon,  eit*her  because  the  original  transaction  was  an 
exchange  of  their  negotiable  paper,  or  because  of  some 
subsequent  agreement  between  the  parties;  and  he 
clearly  could  not  treat  McKenzie  as  his  absolute  debtor 
without,  at  the  same  time,  acknowledging  his  own  in- 
debtedness on  the  bill  either  to  McKenzie  or  to  the 
holder  through  McKeuzie.  One  who  has  made  a  choice 
between  two  inconsistent  steps  or  courses  of  action  is 
confined  to  that  chosen,  and  is  estopped  to  assert  any 
right  or  claim  any  benefit  growing  out  of  or  based  upon 
the  other.  When  Henderson  sued  I^IcKenzie  on  the 
note  he  estopped  himself  from  saying,  in  a  suit  by  Mc- 
Kenzie for  the  non-payment  of  the  bill,  that  he  ac- 
cepted the  bill  for  the  mere  accommodation  of  McKen- 
zie, because,  as  we  have  seen,  his  action  was  consistent 
only  with  the  theory  that  the  note  was  given  in  ex- 
change for  the  acceptance,  thereby  preventing  the  latter 
from  becoming  accommodation  paper,  or  that,  by  a  sub- 
sequent understanding  between  the  parties,  they  agreed 
to  stand  in  a  changed  relation,  different  from  that  orig- 
inally created  by  the  transaction,  and  to  treat  the  re- 
spective instruments  as  evidence  of  the  assumption  by 
each  party  of  independent  and  absolute  obligations. 
Dewey  v.  Bell,  5  All«?n  (Mass.)  165;  Hooker  v.  Hub- 
bard. 97  Mass.  175.  And  whatever  benefit  the  estoppel 
would  work  in  favor  of  McKenzie  can  be  claimed  also 
by  the  plaintiff  in  this  action;  for  while,  generally 
speaking,  a  stranger  can  not  take  advantage  of  an  estop- 
pel, it  binds  and  runs  in  favor  of  parties  and  privies* 
alike,  and  the  relation  of  privity  may  be  said  to  exist 
let  ween  plaintiff  and  McKenzie;  the  former  succeeding 
to  the  position  of  the  latter  with  respect  to  tlie  subject  of 
the  estoppel.  It  is  entirely  immaterial,  in  so  far  as  it 
affects  the  question  of  estoppel,  that  the  defendant,  at 
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the  time  he  sued  out  the  attachment,  was  ignorant  of 
the  fact  that  the  bill  "had  been  diverted,  or  that,  after 
haying  acquired  knowledge  of  tlie  fact,  he  instructed 
his  attorney  not  to  take  judgment  on  the  note.  It  was 
the  act  of  suing  out  the  attachment,  thereby  asserting 
his  right  to  treat  McKenzie  as  his  absolute  defbtor  on 
said  note,  that  worked  the  estoppel  against  the  defend- 
ant. Haying  elected  to  assert  this  right,  the  subse- 
quent discovery  of  a  probable  defense  to  this  action 
based  only  on  a  theory  entirely  inconsistent  with  that 
upon  wbich  the  right  was  asserted,  and  the  instructions 
to  his  attorney  not  to  take  judgment  on  the  note,  can 
not  release  him  from  the  effect  of  his  election,  so  far  as 
to  enable  him  to  take  advantage  of  the  defense,  when, 
notwithstanding  his  instructions,  his  attorney  did  take 
judgment  on  the  note,  and  he,  after  knowledge  of  this 
fact,  allowed  it  to  stand  as  a  binding  judgment  against 
McKenzie  until  the  institution  of  the  present  suit,  and 
the  necessities  of  the  case  made  by  the  pleadings  forced 
him  to  offer  to  discharge  it.  The  facts  averred  in  the 
fourth  original  replication  and  those  averred  in  tlie 
fifth  replication  as  amended  show,  if  not  a  technical  es- 
toppel, yet  a  quasi-estoppel  by  election,  which  eflfect- 
i«ally  precludes  the  defense  set  up  by  the  pleas  and  in 
the  rejoinder. 

Turning  now  to  the  evidence,  we  find  that  it  fully  sup- 
ports all  tbe  material  averments  of  these  replications 
necessary  to  work  the  estoppel.  It  is  shown  by  the  evi- 
dence offered  by  the  defendant  that  at  the  time  defend- 
ant accepted  the  bill  8ued  on,  payable  December  28, 
1896,  McKenzie  gave  him,  as  security  therefor,  his  nego- 
tiable promissory  note  for  a  like  amount,  payable 
December  1,  1896,  and  tliat  on  November  25,  1896,  de- 
fendant, before  notice  of  the  diversion,  sued  out  an  at- 
tachment against  McKenzie  claiming  an  indebtedness 
due  by  certain  promissory  notes,  among  which  was  that 
above  mentioned,  which  attachment  was  levied  on  Mc- 
Kenzie's  stock  of  goods,  which  were  sold  under  order 
of  court,  in  advance  of  judgment,  and  the  proceeds  of 
^  which,  being  less  than  the  amount  of  the  indebtedness 

j  exclusive  of  said  note,  were  paid  to  defendant  after  he 

had  acquired  knowledge  of  the  diversion  of  the  bill.  It 
is  further  shown  that  on  Januai'j'  4, 1897,  defendant  be- 
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came  informed  of  the  use  to  which  said  bill  and  the  pro- 
ceeds thereof  had  been  applied,  and  on  the  same  day, 
after  having  acquired  such  information,  he  instructed 
Lis  attorney  not  to  take  judgment  on  said  note,  but  on 
February  15, 1897,  a  complaint  was  filed  in  said  attach- 
ment cause,  claiming  the  amount  of  said  note  with 
others,  and  on  February  18,  1897,  judgment  was  ren- 
dered in  favor  of  this  defendant  for  the  amount 
claimed,  including  said  note,  which  judgment,  at  the 
time  of  the  trial,  was  still  standing  as  a  binding  judg- 
ment against  McKenzie ;  and  that  on  January  28,  1897, 
defendant  filed  a  sworn  answer  to  a  bill  in  equity  filed 
by  a  creditor  of  McKenzie  against  this  defendant  and 
McKenzie,  seeking  to  assail  said  attachment  proceeding 
as  fraudulent  and  collusive,  in  which  answer  he  stated 
that  all  the  indebtedness  for  which  said  attachment  was 
sued  out  was  bona  fide  and  genuine.  These  facts  fully 
supported  the  replication,  and  overcame  the  defense  set 
up  by  the  pleas,  and,  being  undisputed,  entitled  plain- 
tiff to  the  general  charge  in  its  favor,  which  was  re- 
quested and  refused.  This  conclusion  renders  unneces- 
sary a  consideration  of  the  other  assignments  of  error. 
The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  to  this  opinion. 
Reversed  and  remanded. 


Beddow  v.  Sheppard,  Admr. 

Bill  in  Equity  to  Remove  Cloud  from  Title. 

1.  Husband  and  wife;  purchase  of  land  by  husband  uHth  wife^n 
money;  right  of  wife  to  maintain  bill  to  remove  clou4  from 
title. — Where  in  the  purchase  of  land  by  a  husband,  which  he 
pays  for  with  the  corpus  of  his  wife's  separate  estate,  he  takes 
the  title  thereto  in  his  own  name,  a  subsequent  conveyance  of 
said  lands  by  the  husband  to  the  wife  invests  her  with  the  ab- 
solute fee  simple  title;  and  while  in  possession  as  such  owner, 
the  wife  can  maintain  a  bill  to  have  cancelled  and  removed 
as  a  cloud  on  her  title,  a  deed  to  said  land  to  a  third  person, 
executed  and  delivered  by  the  sheriff  to  him.  as  the  pur- 
chaser of  said  lands  at  a  sale  under  the  levy  of  an  execution 
issued  on  a  judgment  recovered  against  the  husband,  subse- 
quent to  his  conveyance  to  the  wife. 
Vol.  118. 
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Appeal  from  the  Chancery  Court  of  Hale. 

Heard  before  the  Hou.  William  H.  Taylob. 

The  bill  in  this  ease  was  filed  by  Annie  E.  Jones 
against  the  appellant,  C.  P.  Beddow.  Pending  the  suit, 
the  complainant  died,  and  the  cause  was  revived  in  the 
name  of  F.  G.  Sheppard,  as  administrator  of  his  estate. 
The  purpose  of  the  bill  and  the  facts  of  the  cause  are 
suflBciently  stated  in  the  opinion. 

On  the  final  submission  of  the  cause,  on  the  pleadings 
and  proof,  the  chancellor  rendered  a  decree  dismissing 
the  cross  bill  and  granting  the  relief  prayed  for  in  the 
original  bill.  From  this  decree  the  defendant  appeals 
and  assigns  the  rendition  thereof  as  error. 

H.  K.  White,  for  appellant. — The  onus  is  on  appellee, 
the  grantee  in  the  conveyance,  to  prove  the  bona  fides 
of  the  transaction,  and  the  fact  that  the  place  was 
bought  with  her  money. 

If  Jones  was  simply  indebted  to  his  wife,  then  the  con- 
veyance to  her  operated  as  a  general  assignment. — Oor- 
don  v.  Mclhcain,  82  Ala.  247;  Harrell  v.  Mitchell,  61 
Ala.  271;  Thames  &  Co.  v.  Rembert,  63  Ala.  561;  Lip- 
scomb i\  McClellaUj  72  Ala.  151;  Pickett  v.  Pipkin, 
«4  Ala.  520;  Hubbard  r.  Allen,  59  Ala.  283;  Gordon, 
Rankin  d  Co.  v.  Tircalyj  71  Ala.  202;  Early  v.  Owens, 
68  Ala.  171;  Xeirlin,  Ftrnley  d  Co.  v.  McAfee,  64  Ala. 
357;  Pollak  v.  Searcy,  84  Ala.  259;  Lehman  v.  Greenhut, 
88  Ala.  478;  Robinson  v.  Mosclcy,  93  Ala.  70;  McTeers 
r.  Perkins,  106  Ala.  411. 

Ed.  deGraffenriei),  contra. — In  this  case  the  defend- 
ant Beddow  can  not  treat  the  conveyance  from  Jones  to 
his  wife  as  a  general  assignment.  Having  elected  to 
treat  the  conveyance  as  fraudulent,  he  will  not  now  be 
permitted  to  attack  it  as  a  general  assignment.  A  per- 
son can  not  claim  both  under  a  deed  and  against  it. 
Lehman  v.  Meyer,  67  Ala.  396;  Moog  v.  Talcott,  72  Ala. 
210;  Heyer  v.  Bronibcry,  74  Ala.  524;  3  Brick.  Dig.  379, 


HARALSON,  J.— The  purpose  of  the  original  bill 
was  to  cancel  and  remove  as  a  cloud  on  complainant's 
title  to  the  land  described  in  the  bill, — of  which  she  was 
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in  possession, — the  deed  of  the  defendant  to  the  same 
lands  executed  and  delivered  to  him  by  the  sheriff  on  a 
sale  of  the  same  under  execution  against  complainant's 
husband,  R.  E.  Jones.  The  equity  of  the  bill  was  not 
questioned  in  any  manner  in  the  court  below. 

The  husband  of  complainant,  when  the  lands  were 
purchased,  took  the  title  in  his  own  name;  and  after- 
wards, before  the  judgment  was  recovered  against  him, 
to  satisfy  which  said  lands  were  sold  by  the  sheriff  and 
purchased  by  the  defendant,  conveyed  the  same  to  his 
wife,  the  complainant. 

The  cross-bill  filed  by  defendant  was  for  the  sole  pur- 
pose of  having  this  deed  from  complainant's  husband  to 
her  set  aside,  cancelled  and  annulled,  on  the  ground 
that  the  same  was  fraudulent  and  void,  having  been 
made  to  hinder,  delay  and  defraud  his  creditors,  includ- 
ing the  defendant. 

1.  There  is  no  room  for  the  suggestion  raised  by  ap- 
pellant's counsel  in  argument,  that  if  complainant's 
said  deed  is  not  declared  fraudulent  and  void,  it  should 
be  declared  to  be  a  general  assignment  for  the  benefit 
of  the  creditors  of  said  R.  E.  Jones.  The  cross-bill  was 
not,  nor  could  it  have  been  filed  for  any  such  purpose, 
for  it  is  well  settled,  tliat  a  creditor's  bill  averring  in 
one  aspect  that  a  conveyance  is  fraudulent,  and  in  an- 
other that  it  is  a  general  assignment,  cannot  be  enter- 
tained.—3  Brick.  Dig.  §188. 

2.  The  conveyance  to  complainant  in  the  original  bill 
was,  therefore,  either  valid  or  void. 

If  R.  E.  Jones  honet^tly  owed  his  wife  the  sum  for 
which  he  conveyed  to  her  the  land  in  question,  and  it 
was  not  less  than  the  value  of  the  property  conveyed  to 
her,  and  no  interest  or  benefit  was  reserved  to  him,  the 
conveyance  must  be  held  to  be  lawful,  and  is  not  af- 
fected by  the  existence,  even,  of  a  fraudulent  intent  on 
his  part  or  that  of  his  wife,  if  such  intent  existed,, 
though  such  conveyance  left  the  debtor  unable  to  pay 
his  other  creditors. — Pollock  v.  Meyer,  96  Ala.  172; 
Dawson  v.  Flash,  97  Ala.  539,  542;  3  Brick.  Dig.  517, 
§137. 

3.  Again,  if  the  husband  purchased  and  paid  for  this 
land  with  the  corpus  of  his  wife's  separate  estate,  and 
took  the  title  in  his  own  name  instead  of  hers,  she  wa» 
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the  owner  of  the  equitable  title,  and  he  held  the  legal 
title  in  trust  for  her,  which  in  a  proper  proceeding  in 
equity  "he  might  have  been  compelled  to,  convey  to  her. 
Warren  v.  Jones,  68  Ala.  449;  Vincent  v.  The  State,  74 
Ala.  274;  Walton  v.  Atkinson,  84  Ala.  592,  594;  3  Brick. 
Dig.  543,  §19. 

4.  We  will  not  take  the  unnecessary  trouble  to  re- 
view the  evidence  in  this  case.  It  is  sufficient  to  say, 
that  it  fully  and  satisfactorily  establishes  the  aver- 
ments of  the  original  bill,  and  the  answer  of  complain* 
ant  to  the  cross-bill,  and  that  the  averments  of  the  lat- 
ter are  not  sustained.  There  can  remain  no  doubt 
about  the  fact,  that  the  money  of  complainant,  Annie 
E.  Jones,  was  used  by  her  said  husband  in  the  purchase 
of  said  lands  from  A.  A.  Coleman,  and  that  no  part  of 
his  money  was  used  in  said  purchase.  The  wife  was, 
therefore,  in  equity  thf:  owner  of  the  lands,  entitled  to 
a  conveyance  of  the  legal  title  from  her  husband  to  her; 
and  whether  regarded  as  a  trustee  holding  the  legal  title 
for  the  benefit  of  his  wife,  or  as  a  debtor  to  Tier  for  the 
amount  of  her  money  which  he  invested  in  said  lands, 
the  conveyance  from  ihe  husband  to  her  was  rightly 
made,  and  must  be  upheld.  The  chancellor  so  ruled, 
dismissing  the  cross-blJl  and  granting  relief  in  the  ori- 
ginal bill,  and  in  this  there  was  no  error. 

Affirmed. 


Louisville  &  NaslivilleRailroad  Co. 
V.  Nash. 

Action  by  Employe  against  a  Railroad  Company  to  re- 
cover for  Work  and  Labor  Done. 

1  Jurisdiction  of  courts  over  debt  due  non-resident. — The  courts 
of  a  State  have  no  jurisdiction  in  a  garnishment  proceedinji^, 
or  in  any  other  suit,  over  a  debt  due  to  a  noMesident  and 
payable  without  the  State  by  suit,  in  the  absence  of  personal 
service  on  the  creditor  within  the  State,  or  his  v/luntary  ap- 
pearance in  the  proceeding  in  which  jurisdict^n  over  such 
debt  is  sought  to  be  exercised;  the  situs  of  th^debt~for  the 
purpose  of  garnishment  and  for  all  other  purposes,  being  at 
the  domicil  of  the  creditor  and  not  that,  of  the  debtor. 
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2.  Same;  debt  of  non-resident  can  not  he  condemned  hy  garnish- 

ment.— The  courts  of  one  State  neither  have,  nor  can  acquire, 
jurisdiction  to  attach  and  condemn  a  debt  due  to  a  non-resi- 
dent and  payable  in  the  State  of  his  residence,  by  service  of 
process  on  his  debtor,  as  garnishee,  in  the  absence  of  personal 
service  within  the  State  of  suit  on  the  creditor,  or  his  vol- 
untary appearance. 

3.  Same;  same;  payment  of  judgment  hy  garnishee  no  defense  to 

subsequent  action  hy  its  creditor, — In  an  action  by  an  em- 
ploye of  a  railroad  company,  doing  business  in  this  State  and 
in  the  State  of  Tennessee,  to  recover  wages  or  compensation 
for  work  done  here,  plaintiff  being  then  and  still  a  resident 
of  Alabama,  a  Judgment  rendered  against  the  defendant  com- 
,  pany  in  Tennessee  under  a  garnishment  issued  in  a  suit 
wherein  the  present  plaintiff  was  defendant  but  was  not  per- 
sonally served  with  notice  thereof,  and  did  not  voluntarily 
appear,  and  the  payment  of  such  judgment  by  the  garnishee, 
constitute  no  defense  to  the  present  acti9n,  although  in  the 
suit  in  Tennessee  service  may  have  been  had  on  the  present 
plaintiff  by  publication,  in  accordance  with  the  laws  of  that 
State. 

4.  Same;  construction  of  provision  of  Constitution  of  United  States, 

The  provision  of  the  Constitution  of  the  United  States  that 
"full  faith  and  credit  shall  be  given  in  each  State  to  the  pub- 
lic acts,  records  and  judicial  proceedings  of  every  other 
State,"  (Const,  of  U.  S.  Art.  IV,  §1),  is  applicable  only  when 
the  court  rendering  the  judgment  had  jurisdiction  of  the  par- 
ties and  of  the  subject  matter,  and  does  not  apply  to  a  judg- 
ment rendered  by  the  court  of  one  State  against  a  non-resi- 
dent debtor  in  the  absence  of  personal  service  upon  him,  with- 
in the  State  of  the  forum,  or  a  voluntary  appearance  by  such 
debtor. 

Appeal  from  the  City  Court  of  Birmingham. 

Tried  before  the  Hon.  H.  A.  Sharpe. 

This  was  an  action  brought  by  the  appellee,  Jim 
Nash,  against  the  appellant,  the  Louisville  &  Nashville 
Railroad  Company,  to  recover  an  amount  alleged  to  be 
due  the  plaintiff  from  the  defendant  for  labor  done  and 
services  performed  for  the  defendant. 

The  evidence  for  the  plaintiff  tended  to  show  that  he 
had  been  a  resident  citizen  of  Jefferson  county.  State  of 
Alabama,  all  the  year,  1895,  up  to  the  trial ;  that  dur- 
ing the  months  of  May  and  June,  1895,  he  had  worked 
for  the  defendant  in  said  county  and  State,  and  had 
earned  the  sum  of  f32  for  such  work;  that  the  defend- 
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ant  had  never  paid  him  any  part  of  said  |32;  that  the 
defendant  was,  during  all  of  1895,  up  to  the  trial,  a  cor- 
poration incorporated  under  the  laws  of  the  State  of 
Kentucky,  and  was  not  incorporated  under  the  laws  of 
the  State  of  Alabama,  nor  under  the  laws  of  the  State 
of  Tennessee. 

The  evidence  of  the  defendant  showed  that,  before 
the  plaintiff  commenced  his  suit,  attachment  proceed- 
ings were  begun  against  plaintiff  in  the  city  of  Mem- 
phis, State  of  Tennessee,  in  a  court  of  a  justice  of  the 
peace,  on  a  debt  due  by  him  in  said  city  of  Memphis,  and 
garnishment  was  issued  in  said  Memphis  attachment 
proceedings  against  defendant  herein,  and  judgment 
rendered  against  the  plaintiff  who  was  defendant  there- 
in, and  against  defendant  here,  who  was  garnishee 
there;  the  judgments  being  each  in  the  sum  of  |28.50. 
That  defendant  herein  as  garnishee  in  said  Memphis 
proceedings,  paid  said  judgment  of  $28.50  in  said  jus- 
tice of  the  peace  court.  The  said  |28.50  was  a  part  of 
said  f32  which  plaintiff  herein  had  earned  in  said  State 
of  Alabama.  The  service  upon  the  plaintiff  herein  in 
the  ilemphis  proceedings  was  not  by  personal  service, 
but  by  publication.  The  Memphis  attachment  and  gar- 
nishment proceedings  were  according  to  the  laws  of  the 
State  of  Tennessee,  and  in  all  things  regular  as  to  the 
requirements  of  the  Tennessee  laws.  All  the  Memphis 
proceedings,  judgments  rendered,  and  the  one  against 
the  defendant  as  garnishee  paid,  were  had  and  done  be- 
fore plaintiff  commenced  his  case  at  bar,  but  all  without 
the  consent  of  plaintiff  herein,  and  without  actual  no- 
tice to  him,  and  without  any  notice  to  him  other  than 
the  making  of  publication  as  hereinbefore  stated.  The 
defendant  operated  lines  of  railway  in  the  States  of  Ala- 
bama, Tennessee  and  Kentucky,  and  had  agents,  em- 
ployes and  officers,  working  and  located  in  each  of  said 
States.  The  defendant  further  showed  that  service  was 
had  in  the  Memphis  proceedings  upon  defendant  here" 
in,  garnishee  there,  under  sections  2831,  2832,  2833, 
2834  and  2834a,  of  the  Code  of  the  State  of  Tennessee, 
which  sections  were  introduced  in  evidence  by  defend- 
ant. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury;  and  upon  the  hearing  of  all  the  evi- 
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denee  the  court  rendered  judgment  in  favor  of  the  plain- 
tiff for  the  sum  of  $32.90,  and  costs.  To  the  rendition 
of  tliis  judgment  the  defendant  duly  excepted.  The  de- 
fendant appeals,  and  assigns  as  error  the  rendition  of 
the  judgment  in  favor  of  the  plaintiff. 

Thos.  G.  Joxes^  for  appellant. — Every  sovereignty 
has  the  undoubted  right  to  prescribe  how  non-residents 
may  be  sued,  and  while  a  State  can  not  provide  tliat  a 
judgment  in  its  courts  shall  have  extra-territorial  ef- 
fect when  personal  notice  and  service  does  not  precede 
the  judgment,  yet  its  laws  may  fix  the  status  of  the  thing 
seized  in  its  jurisdiction,  and  judgment  or  condemna- 
tion under  these  laws  of  that  particular  thing,  is  bind- 
ing everywhere;  though  tlie  judgment  not  being  had  on 
personal  service  may  be  worthless  in  all  Other  respects 
in  other  jurisdictions.  The  Tennessee  court  undoubt- 
edly obtained  jurisdiction  of  the  res  by  garnishment  in 
that  State.— Pe/?no//er  v,  Xcff,  95  U.  S.  719;  22  A.  &  E. 
Encyc.  of  L  aw,  139;  Black  r.  WiUiam,s,  6  Pickering  285. 

The  payment  of  the  judgment  rendered  against  the 
dc^fendant  in  the  present  case  as  garnishee  in  the  suit  in 
Tennessee  is  a  complete  defense  to  the  action. — Emhry 
t\  Hannally  1  Johns.  Chan.  101;  Holland  v,  R.  R.  Co,, 
16  Lea.  (Tenn.)  414;  Mobile  R,  R.  Co,  v.  Barnhill,  50 
Amer.  &  Eng.  R.  R.  Cas.  646;  Morgan  v,  Neville,  74  Pa. 
St.  52;  Eichclhcrycr  v,  R,  R.  Co,,  9  Amer.  &  Eng.  R.  R. 
Cas.  159;  Harvey  v,  R.  R,  Co.,  50  Minn.  405;  Drake  on 
Attachments,  §700. 

The  confusion  in  the  authorities  on  this  subject  re- 
sults from  applying  the  rules  for  determining  the  situs 
for  the  purposes  of  taxation  to  questions  of  situs  for 
purposes  of  jurisdictioi,  in  the  courts.  Nash,  in  no  just 
Hcnse,  can  ever  be  said  to  have  had  possession  of  the 
debt  sought  to  be  attached  in  this  case.  If  the  money 
due  him  was  in  his  possession  the  debt  was  extin- 
guished. The  res  was  in  the  possession  of  the  railroad 
company.  Its  situs  was  where  the  debtor  was  and  the 
situs  of  the  res  followed  the  person  of  the  railroad,  not 
that  of  Nash.  If  the  railroad  company  can  be  lawfully 
sued  in  Tennessee  (and  its  statutes  and  decisions  show 
that  it  could)  it  is  difficult  to  see  how  a  judgment  in  the 
garnishment  proceedings  in  Tennessee  on  personal  ser- 
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vice  against  the  railroad  should  not  bind  the  res,  or 
debt.  The  situs  of  the  debt  was  in  Tennessee  whenever 
the  railroad  company  was  there.  Full  faith  and  credit 
as  required  by  the  Constitution  of  the  United  States  is 
not  given  to  the  Tennessee  judgment,  if  it  is  not  a  pro- 
tection to  the  api)ellant.  The  rules  adopted  by  the  sev- 
eral courts  on  this  question  are  largely  shaped  by  con- 
piderations  of  public  policy  to  effect  justice.  The  ap- 
pellant in  this  case  could  not  prevent  judgment  in  the 
Tennessee  suit,  and  an  appeal  from  it  would  have  been 
fruitless  under  the  decisions  in  Tennessee. — Mobile  R. 
R,  Co.  V.  Barnhill,  50  Amer.  &  Eng.  K.  R  Cas.  649; 
Pomeroy  v.  Rand,  157  111.  176;  Ins.  Co.  v.  Chambers, 
53  N.  J.  Eq.  468;  32  Atl.  Kep.  663;  Railroad  Co.  v.  Wal- 
ker, 9  Lea  (Tenn.)  480;  Neuf elder  v.  Ins.  Co.,  33  Pac. 
Eep.  870;  Wyeth  v.  Hardicare  Co.,  54  Mo.  App.  147; 
Holland  v.  Railroad  Co.  16  Lea.  (Tenn.)  418;  Railroad 
Co.  V.  Crane,  102  Ala.  249 ;  Manfg.  Co.  v.  Long,  127  Mo. 
242. 

S.  L.  Weaver^  contra,  cited  L.  &  N.  R.  R.  Co.  v.  Doo- 
ley,  78  Ala.  524;  A.  G.  S.  R.  R.  Co.  v.  Chumley,  92  Ala. 
317;  Cen.  R.  R.  d  B.  Co.  v.  Carr,  76  Ala.  388;  Ind.  Pub. 
Co.  V.  Amer.  Press  Asso.,  102  Ala.  490. 

BRICKELL,  C.  J.— The  appellee,  a  resident  of  this 
State,  and  an  employe  of  appellant,  brought  this  action 
against  appellant,  the  Louisville  &  Nashville  Railroad 
Co.,  a  corporation  organized  under  the  laws  of  the  State 
of  Kentucky,  and  doins:  business  in  that  State  and  also 
in  Alabama  and  Tennessee,  to  recover  the  amount  of 
wages  earned  and  due  him  for  work  and  labor  done  here 
for  appellant.  In  defense  of  the  action  appellant  set 
up  the  payment  by  it,  previously  to  the  commencement 
of  this  suit,  of  a  judgment  rendered  against  it  in  a  jus- 
lice's  court  in  the  State  of  Tennessee  in  an  attachment 
suit,  founded  on  a  debt  due  in  Tennessee,  wherein  ap- 
Iiellee  was  defendant,  and  appellant  was  summoned  to 
answer  as  garnishee.  Appellee  was  a  resident  of  Ala- 
bama at  the  time  of  the  commencement,  and  during  the 
pendency,  of  said  attachment  suit,  was  not  personally 
served  with  notice  thereof,  had  no  actual  notice,  and 
did  not  voluntarily  appear,  but  service  was  had  on  him 
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l»y  publication  in  accordance  with  the  laws  of  Tennes- 
see. The  cjuestions  presented  by  this  appeal  are, 
therefore,  first,  whether  the  courts  of  one  State  have,  or 
<*'in  accpiire,  jurisdicti(.n  to  attach  and  condemn  a  debt 
due  to  a  non-resident  and  payable  in  the  State  of  his  res- 
idence, by  service  of  process  on  his  debtor  as  garnishee, 
in  the  absence  of  personal  service  within  the  State  of 
suit  on  the  creditor,  or  his  voluntary  appearance;  and, 
second,  whether,  if  such  courts  are  without  jurisdiction 
Cor  this  purpose,  the  payment  by  the  garnishee  of  a 
jiulgment  rendered  agr.inst  him  as  garnishee  under  such 
<*ircumstances  will  constitute  any  defense  to  a  subse- 
»]\u^nt  suit  by  his  creditor  to  recover  the  debt. 

The  case  pn^sented  is  ruled,  with  respect  to  both  ques- 
tion.s,  bv  the  cases  of  L.  ct  X.  R,  7?.  Co,  v.  Dooley,  78  Ala. 
r>2 1,  and  A.  G.  .S.  R.  R,  Co,  v.  Chumlcy,  92  Ala.  317.  In 
» he  former  case  it  was  held  that  a  debt  due  by  a  foreign 
coriK)ration  to  an  employe  in  the  State  of  its  creation, 
although  it  was  doing  business  in  this  State  also,  could 
not  be  subjected  by  a  creditor  in  this  State  by  attach- 
ment against  the  non-resident  creditor  and  garnishment 
against  the  corporation.  In  the  latter,  we  decided  that 
tlie  payment  by  a  railroad  corporation  created  by  the 
laws  of  this  State,  but  doing  business  also  in  Tennessee, 
of  a  judguumt  rend(*red  against  it  in  Tennessee  under 
a  garnishment  issued  on  a  judgment  recovered  in  that 
Slate  against  an  employe  resident  in  this  State,  was  no 
d(4Vnse  to  an  action  by  the  employe  to  recover  the  wages 
due  him  for  work  done  in  this  State,  in  the  absence  of 
f  \  idence  showing  that,  by  the  statutes  of  Tennessee,  the 
court  had  acquired  jurisdiction  of  the  debt  sought  to  be 
reached  and  subjected.  In  both  of  the  above  cases,  it 
was  expressly  decided,  that  the  situs  of  a  debt  for  the 
inirpose  of  garnishmeul  is  at  the  dcmiicil  of  the  creditor, 
and  not  that  of  the  debtor.  And  this  fact  is  the  true 
frmndation  for  the  proposition,  that  a  State  has  no  ju- 
risdiction over  a  debt  due  to  a  non-resident  and  paya- 
ble without  the  State  of  suit,  in  the  absence  of  personal 
service  on  the  creditor  within  the  State,  or  his  volun" 
tary  appearance  in  a  proceeding,  in  which  jurisdiction 
over  it  is  sought  to  be  exercised.  If  it  be  conceded  that 
a  debt  due  by  a  resident  of,  or  a  corporation  doing  bus- 
iness in,  one  State  to  a  resident  in  another  State,  is  not 
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property  within  the  State  of  the  debtor's  residence,  no 
le5i:islation  by  the  latter  State  can  give  it  a  situs  there 
f«>r  the  purpose  of  enabling  its  citizens,  or  other  persons 
resorting  to  its  courts,  to  subject  it  to  the  payment  of 
chiims  against  the  creditor  by  garnishing  the  person  or 
corporation  from  whom  it  is  due.  If  it  has  no  situs 
within  the  debtors  State,  in  the  absence  of  legislation, 
any  legislation  attempting  to  give  it  such  situs,  or  to 
}>rescribe  the  manner  of  service  on  either  the  debtor  or 
the  non-resident  creditor,  by  which  jurisdiction  over  it 
may  be  acciuired,  unless  by  personal  service  on  the  cred- 
itor within  the  State,  or  his  voluntary  appearance, 
^vould  be  as  nugatory  and  ineffectual  to  dispose  of  the 
creditor's  property  in  the  debt,  as  would  be  legislation 
attempting  to  ac<iuire  jurisdiction  over  tangible  prop- 
erty situated  without  the  State.  The  subject  matter  of 
such  l(»gislation,  namely,  the  i)roperty  over  which  it  is 
attempted  to  acquire  jurisdiction,  is  entirely  beyond 
tlie  power  and  control  of  the  State.  In  the  view  we 
lake  of  the  question,  tlie  condemnation  of  a  debt  due  to 
a  non-resident,  without  personal  service  Avithin  the 
State  of  suit  on  the  defendant,  or  owner  of  the  debt,  or 
his  voluntary  appearance,  is  without  due  process  of  law, 
aiid  it  seems  manifesc  that  a  State  cannot  make  that 
due  process  of  law  whict  is  not  such. — Martic  v.  Ccu- 
tral  \rnno)it  R.  Co.,  50  Hun.  347,  3  N.  Y.  Supp.  82.  It 
is  immaterial  also,  under  this  concession,  whether  the 
corporation  garnishee,  if  the  garnishee  be  a  corpora- 
tion, is  one  created  by  the  laws  of  the  State  where  the 
del>t  is  sought  to  be  condemned,  or  is  a  foreign  cori)ora- 
lion  doing  business  therein  by  permission  of  the  State. 
Tiie  (juestion  is  not  one  of  jurisdiction  over  the  gar- 
nishee, but  one  of  jurisdiction  over  ju'operty  situated 
without  the  State,  and,  through  the  seizure  of  such 
property,  over  the  o\a  iier  thereof. 

The  right  of  a  State  to  inquire  into  the  obligations 
of  a  non-resident,  and  its  jurisdiction  to  attach  his  prop- 
<^rty  to  answer  for  such  obligations,  is  founded  solely 
<»n  the  fact  that  each  State  has  exclusive  control  and 
jurisdiction  over  the  property  situated  within  its  terri- 
torial limits,  and  the  inquiry  can  be  carried  only  to  the 
extent  necessary  to  control  the  disposition  of  such  prop- 
erty.    If  there  be  no  personal  service  on  the  defendant 
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ov  owner  of  the  property,  or  appearance  by  him,  the 
jurisdiction  cannot  extend  beyond  binding  the  property 
attached  or  effects  garnished.  Consequently,  if  the 
non-resident  has  no  property  within  the  State,  and 
there  has  been  no  personal  service  on  him  within  the 
State,  or  voluntary  appearance  by  him,  there  is  nothing 
upon  which  its  tribunals  can  adjudicate;  and  any  judg- 
ment rendered  under  such  circumstances  whether  af- 
fecting the  person  only,  or  the  property  also,  would  be 
void  for  want  of  jurisdiction  of  the  person  and  of  the 
subject  matter. — Exchange  Nat.  Bank  v.  Clement,  109 
Ala,  280;  Pennoyer  v.  Neff,  95  U.  S.  714;  St.  Clair  v. 
Cox,  106  U.  S.  350;  Freeman  v.  Alderson,  119  U.  S.  185. 
It  was  held  in  Pennoyer  v.  Neff,  supra,  that  in  a  suit 
on  a  money  demand  against  a  non-resident,  substituted 
scjvice  of  process  by  publication  is  effectual  only  where, 
in  connection  with  process  against  the  person  for  the 
roramencement  of  the  action,  property  within  the  State 
is  brought  under  the  control  of  the  court,  and  subjected 
to  its  depositimi  by  process  adapted  to  that  purpose,  or 
where  the  judgment  is  sought  as  a  means  of  reaching 
said  property,  or  affecting  some  interest  therein  and 
that  a  judgment  by  default  against  a  non-resident  upon 
such  service  only,  no  property  of  the  defendant  within 
the  State  having  been  seized  prior  to  the  rendition  of 
the  judgment,  was  without  due  process  of  law  and  void; 
and  the  title  of  defendant  to  property  within  the  State 
sold  under  execution  issued  on  such  judgment  was  not 
divested  by  such  sale,  notwithstanding  the  statutes  of 
the  State  of  suit  authorized  service  in  this  manner  upon 
a  non-resident,  and  attempted  to  protect  the  title  of  a 
purchaser  in  good  faith  of  property  sold  under  execu- 
tion issued  on  such  judgment.  In  the  opinion  by  Mr. 
Justice  Field  it  is  said:  *^No  State  can  exercise  di- 
rect jurisdiction  and  authority  over  persons  or  property 
without  its  territory.  The  several  States  are  of  equal 
dignity  and  authority,  and  the  independence  of  one  im- 
plies the  exclusion  of  power  from  all  others.  And  so 
it  has  been  laid  down  by  jurists  as  an  elementary  prin- 
ciple, that  the  laws  of  one  State  have  no  operation  out- 
side of  its  territory,  except  so  tsCr  as  is  allowed  by  comi- 
ty ;  and  that  no  tribunal  established  by  it  can  extend  its 
process  beyond  that  territory  so  as  to  subject  either  per- 
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sons  or  property  to  its  decisions.  'And  any  exertion  of 
authority  of  this  sort  beyond  this  limit/  says  Story,  'is 
a  mere  nullity  and  incapable  of  binding  such  persons  or 
projierty  in  any  other  tribunals.' "  This  decision,  in- 
volving as  it  did  a  construction  of  the  fourteenth  amend- 
ment of  the  Federal  Constitution,  and  its  effects  on 
judgments  rendered  against  non-residents  without  per- 
sonal service  or  voluntary  appearance,  and  without  a 
preliminary  seizure  of  property  of  the  defendant  within 
the  State  of  suit,  is  binding  upon,  and  must  be  followed 
by,  the  courts  of  the  several  States.  It  necessarily  re- 
sults from  the  principles  declared  therein  that  if  the 
^"fifus  of  a  debt  for  the  purpose  of  garnishment  be  at  the 
domicil  of  the  creditor',  and  the  debt  be  not  property 
within  the  garnishee  State,  any  judgment  rendered 
against  the  creditor,  as  well  as  any  judgment  the  effect 
of  which  is,  on  its  face,  to  discharge  the  debt  due  to  the 
non-resident  by  requiring  the  debtor,  the  garnishee,  to 
pay  it  to  the  non-resident's  creditor,  is  without  due  pro- 
cess of  law  and  void,  unless  there  was  personal  service 
on  the  defendant  within  the  State,  or  a  voluntary  ap- 
pearance by  him.  It  necessarily  follows,  also,  that  the 
payment  of  such  judgment  by  the  garnishee  is  no  pro- 
tection to  him  in  a  subsequent  suit  by  his  creditor  to  re" 
cover  the  debt,  and  that  any  legislation  by  the  garnishee 
State  attempting  to  acquire  jurisdiction  over  the  d^bt, 
by  declaring  it  to  be  property  within  its  limits,  subject 
to  seizure  by  service  of  process  on  the  garnishee  and  ser- 
V  i(*e  by  publication  on  the  non-resident  defendant,  "is  a 
mere  nullity,  and  incapable  of  binding  such  persons  or 
property  in  any  other  tribunals." 

Any  attempt  to  reconcile  the  conflicting  authorities 
on  the  question  of  the  situs  of  a  debt  for  the  purpose  of 
garnishment,  would  be  \ain,  but  analogj^,  as  well  as  rea- 
s<»n  and  justice  to  the  creditor,  would  seem  to  fix  it  at 
tlie  domicil  of  the  creditor,  and  forbid  its  seizure,  or 
nuy  change  in  the  ownership  thereof,  by  the  law  or  pro- 
cedure of  any  other  State.  It  is  now  well  settled  that 
a  debt  due  by  an  insolvent  to  a  non-resident  is  property 
Avithin  the  creditor's  State,  and  that  no  law  or  decree 
of  the  debtor's  State  discharging  his  debts  can  operate 
to  discharge  the  debt  due  to  the  non-resident. — Brown 
V,  Hmart,  145  U.  S.  454;  Denny  v.  Bennett,  128  U.    S. 
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i>i9;Patt<r  r.  PaUje.  103  Mass.  352;  Phoenix  Nat.  Bank 
I.  Hafvh(Uet\  151  Mass.  589;  M^Uson  v.  Matthews,  32 
Ala.  345.  It  is  e(iiially  well  settled  that  for  the  purpose 
of  taxation,  a  debt  has  its  situs  at  the  domicil  of  the 
creditor. — Htate  Tax  on  Foreiqn-held  Bonds,  15  Wall 
(  U.  S.)  300;  Kirtland  r.  Hoteh'kiss,  100  U.  S.  491;  In  re 
Bronson.  150  N.  Y.  1;  State  r.  Boss,  23  N.  J.  L.  517; 
lintfd  r.  t<ehna,  90  Ala.  150.  In  the  opinion  of  the  State 
Tax  Case,  it  was  said :  "But  debts  owing  by  a  corpo- 
ration, like  debts  owing  by  individuals,  are  not  prop- 
erty of  the  debtors  in  any  sense;  they  are  obligations  of 
the  debtors:  and  only  possess  value  in  the  hands  of  the 
iieditors.  With  them  are  property,  and  in  their  hands 
tliey  may  be  taxed.  To  call  debts  property  of  the  debt- 
ors, is  simply  to  misuse  terms.  All  the  property  there 
ean  be  in  the  nature  of  things  in  the  debts  of  corpora- 
tions belongs  to  the  creditors  to  whom  they  are  payable, 
and  follows  their  domicil,  whatever  they  may  be.  Their 
debts  can  have  no  locality  separate  from  the  parties  to 
wliom  they  are  due.''  We  are  unable  to  perceive  any 
sound  reason  for  giving  to  a  debt  a  different  situs  for 
the  puri>ose  of  garnishment,  and  none,  satisfactory  to 
us,  has  been  offered  by  those  decisions  which  give  it  a 
different  situs  for  thi^=;  purpose  only.  If  a  debt  due  to 
a  non-resident  cannot  be  discharged  by  an  insolvency 
law  or  decree  of  the  debtor's  State,  because  of  a  want 
of  jurisdiction  over  the  creditor  and  the  debt,  a  like  rea- 
son should  forbid  its  discharge  by  garnishment  proceeii- 
ings.  Tliose  courts  which  adhere  to  the  contrary 
v'ew,  are  not  themselves  in  accord  as  to  the  theory  upon 
whi^h  they  can  acquire  jurisdiction  over  such  debts. 
In  some  it  is  held  that  for  the  purpose  of  garnishment 
a  btate  has  the  power  to  fix  the  situs  of  a  debt  at  the 
domicil  of  the  debtor,  although  the  creditor  be  a  non- 
resident— Williams  r.  hujcrsolU  89  N.  Y.  508;  Dour/la^ss 
r.  Phenix  Ins.  To.,  138  N.  Y.  209;  Bragg  r.  (lay nor,  85 
A\is.  4(i8.  As  we  have  seen  above,  the  exercise  of  such 
power  would  be  a  nullity  in  its  effect  upon  the  person 
of  a  non-resident  or  th;*  debt  due  him.  Otliers  hold  that 
the  sHus  of  a  debt  is  wherever  a  suit  may  be  maintained 
to  recover  it. — Harvey  r.  Great  North.  R.  Co.  50  Minn. 
406;  Wyeth  Co.  v.  Lang,  127  Mo.  242.  As  a  general 
proi)osition  this,  as  we  have  seen,  is  incorrect,  and  as 
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limited  and  applied  to  garnishments  only,  it  seems  to 
us,  merely  an  arbitrary  distinction.  Moreover,  if  its 
Atus  is  in  the  State  of  the  debtor  only  by  reason  of  the 
fact  that  a  suit  to  recover  it  may  there  be  maintained, 
a  debt  due  by  a  foreign  corporation  doing  business  in  a 
State  other  than  that  of  its  creation  to  a  non-resident 
of  such  State,  could  not  be  reached  by  a  garnishment 
sued  out  in  the  State,  in  the  absence  of  a  statute  ex- 
pressly authorizing  it  to  be  sued  therein  on  a  cause  of 
r.ction  arising  without  the  State;  for  it  is  well  settled, 
as  a  general  rule,  that  no  action  in  personam  can  be 
maintained  against  a  foreign  corporation,  unless  the 
contract  sued  on  was  made  or  was  to  be  performed,  or 
the  injury  complained  of  was  suffered,  in  the  State  in 
wliich  the  action  is  brought. — Central  R.  R,  d  B,  Co,  t\ 
Can;  76  Ala.  388;  aS7.  Clair  v,  Co.r,  106  U.  S.  350.  And 
it  has  been  expressly  lield  that  a  non-resident  creditor 
of  a  corporation,  cannot  have  his  property  in  a  debt 
seized  in  a  State  to  which  the  corporation  may  resort 
merely  for  the  purpose  of  doing  business  through  its 
agents,  when  the  claim  arose  on  a  contract  not  to  be  per- 
formed within  the  State  of  suit. — Reimerg  v.  8eatco 
Mfy.  Co,,  70  Fed.  Kej).  573;  Douglass  v,  Phenix  Ins,  Co,, 
lys  X.  Y.  209.  We  prefer  to  adhere  to  the  principle 
upon  which  our  former  cases  were  decided,  that  the 
.:itus  of  a  debt  is  at  the  domicil  of  the  creditor  for  the 
purpose  of  garnishment  as  well  as  for  other  purposes. 
L.  &  X,  R,  R,  Co,  r.  Dooley,  78  Ala.  524;  A,  0,  ^,  R,  R, 
Co,i\Chinnlejj,d2  Ala.  317;  Reno  on  Non-residents,  §138 
rf  scq,;  Illinois  Cent,  R,  Co,  v,  Smithy  70  ^liss.  344;  s.  C. 
19  L.  K.  A.  577,  and  notes;  Central  Trust  Co,  v,  Chatta- 
nooya  dc,  Co,,  68  Fed.  Kejx  685;  Missouri  Pac,  R.  Co, 
i\  Sharitt,  43  Kan.  375;  Renier  v,  Hurlbut,  81  Wis.  24. 
Adliering  to  this  respect  to  the  situs  of  the  debt  due 
from  appellant  to  api^ellee,  we  are  constrained  by  the 
decisions  of  the  Supreme  Court  of  the  United  States, 
cited  above,  to  hold  that  the  judgment  of  the  Tennessee 
court,  operating  as  it  did,  on  its  face,  to  condemn  and 
divest  appellee's  property  in  the  debt  over  which  it  had 
not  acquired  jurisdiction  by  personal  service  within  the 
State  on  appellee,  or  bj  his  voluntary  appearance,  was 
witliout  due  process  of  law  and  absolutely  void  for  want 
of  jurisdiction  of  the  res^  the  debt,  or  of  the  person  of 
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it.s  owner.  To  such  judgments  the  Constitution  of  the 
United  States  does  not  require  that  any  faith  and 
credit  be  given;  the  constitutional  provision  that  "full 
failh  and  credit  shall  be  given  in  each  State  to  the  pul>- 
lic  acts,  records  and  judicial  proceedings  of  every  other 
State/'  and  the  act  of  Congress  providing  for  the  mode 
of  authenticating  such  acts,  records  and  proceedings, 
being  now  construed  as  applicable  "only  when  the  court 
rendering  the  judgment  had  jurisdiction  of  the  parties 
iuxil  of  the  subject  matter,  and  not  to  preclude  an  in- 
quiry into  the  jurisdiction  of  the  court  in  which  the 
judgment  was  rendered,  or  the  right  of  the  State  itself 
to  exercise  authority  over  the  person  or  the  subject  mat- 
ter."— Pcnnoyer^  v,  Neff,  95  U.  S.  714,  supra. 

We  find  no  error  in  the  judgment  of  the  city  court 
and  it  must  be  affirmed. 
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tmm^         jB/H  in  Equity  to  set  aside  Sale  of  its  Assets  by  a  Corpo- 
m,  4881  ration  to  a  Director  as  being  Fraudulent  as 

i34_s^  against  Corporate  Creditors. 

1,142    fi28 

iis*^  «8|  1   Insolvent  corporation;  assets  not  trust  funds. — The  assets  of  an 

^^  *^*'  insolvent  corporation  do  not  constitute  a  trust  fund  in  the 

hands  of  its  oflflcers  and  managers,  for  the  payment  of  its 
debts;  and  the  directors  and  officers  of  such  corporation  are 
not  trustees  of  its  assets  for  the  benefit  of  its  creditors. 
(Following  O'Bear  Jewelry  Co,  v.  Volfer  d  Co.,  106  Ala.  205.) 
2.  Fraudulent  conveyance;  what  constitutes  the  reservation  of  a 
benefit. — A  benefit  reserved,  which  will  vitiate  a  transfer  ot 
property  by  an  insol\ent  debtor  in  the  payment  of  a  debt,  is 
an  undue  benefit,  and  essentially  and  necessarily  the  secur- 
ing of  some  advantage  beyond  and  in  addition  to  the  satis- 
faction of  the  debt  sought  to  be  paid, 
o.  Insolvent  corporation;  directors  can  prefer  themselves  in  pay- 
ment  of  bona  fide  debt. — An  insolvent  corporation  can  make 
a  valid  transfer  of  its  assets  to  one  or  more  of  its  directors 
in  payment  of  bona  fide  debts  due  from  the  corporation,  there- 
by preferring  such  directors  to  other  creditors  in  payment 
of  its  corporate  debts;  and  this  is  true  even  though  the 
directors  so  preferred  participated  in  the  director's 
meeting      which      authorized     such     preference,     and     con- 

*  This  case  is  reported  here,  out  of  the  order  of  its  annouDcement,  because  of  its  im- 
portance, and  because  it  has  been  pending  in  this  court  so  long  a  time. 
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trolled  its  action.  (Mary  Lee  Coal  d  Railway  Co.  v.  Knox  d 
Co,,  110  Ala.  632.  in  so  far  as  it  conflicts  with  the  principle 
here  announced,  overruled.)  Coleman,  J.,  dissenting. 
4.  Same;  how  payment  is  made  to  creditor  who  is  also  a  debtor  of 
the  corporation. — ^A  creditor  of  an  insolvent  corporation,  who 
is  also,  in  a  less  amount,  the  debtor  of  the  company,  can  not 
take  corporate  property  in  payment,  except  to  the  amount 
his  claim  is  reduced  by  taking;  therefrom  his  indebtednebS 
to  the  corporation. 

Aj'PEAL  from  the  Chancery  Court  of  Morgan. 

Heard  before  the  Hon.  William  H.  Simpson. 

The  bill  in  this  case  was  filed  by  W.  W.  Wadsworth, 
as  a  creditors'  bill  against  the  appellant  Lorenzo  Corey 
and  the  Decatur  Building  Supply  Company;  and 
sought  to  have  set  aside  and  annulled  as  fraudulent  and 
void  certain  transfers  of  its  property  by  the  Decatur 
llijllding  Supply  Company  to  the  defendant  Lorenzo 
i'orey,  and  to  compel  the  said  Corey  to  account  for  the 
value  of  the  assets  of  the  Decatur  Building  Supply  Com- 
pany so  transferred  to  him  and  appropriated  by  him. 
The  material  facts  as  averred  in  the  bill  and  answer, 
and  disclosed  by  the  evidence  are  as  follows:  Prior  to 
18?^7.  the  Decatur  Building  Supply  Company  was  in- 
coi'Yiorated  under  the  general  laws  of  Alabama,  Decatur 
being  the  place  of  its  business  habitation.  Wadsworth, 
the  complainant  had,  at  various  times  between  the  lat- 
ter part  of  the  year  1887  and  May  19,  1888,  sold  and 
shipped  to  the  Decatur  Building  Supply  Company  lum- 
ber and  shingles.  In  payment  of  the  lumber  and 
shingles,  the  Supply  Company  gave  to  Wadsworth  sev- 
eral drafts,  which  were  not  paid,  the  aggregate  sum  of 
the  .said  several  drafts  amounting  to  $1,400,  all  of  which 
were  past  due  when  the  bill  in  this  case  was  filed  in  Jan- 
nary,  1891.  In  February,  1888,  Lorenzo  Corey,  one  of 
the  defendants,  became  a  stockholder  in  the  Decatur 
Building  Supply  Company,  and  thereafter  he  became  a 
member  of  the  board  of  directors  and  president  of  said 
company,  which  position  he  held  at  the  time  of  the  oc- 
currence of  the  matters  and  transactions  now  com- 
phiined  of.  On  May  15,  1888,  the  said  Lorenzo  Corey, 
tc»gether  with  other  officers  and  stockholders  of  the  De- 
catur Building  Supply  Company,  entered  into  an  agree- 
ment with  the  Exchange  Bank  of  Decatur,  by  which 
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they  bound  themselves,  as  sureties,  or  grantors  of  the 
said  Decatur  Building  Supply  Company,  for  the  pay- 
ment to  the  bank  of  such  indebtedness  as  said  company 
mijrht  incur  not  exceeding  ?6,000.  By  the  end  of  June. 
1S8S,  the  bank  had  loaned  to  the  Building  Supply  Com- 
pany the  sum  of  |6,000  and  took  its  notes  therefor. 
These  notes  were  sub^sequently  paid  by  Corey.  One 
Hoy,  the  brother-in-law  of  Corey,  was  the  vice  presi- 
dent and  general  manager  of  the  Decatur  Building  Sup- 
ply Company.  From  the  19th  to  the  23d  of  July,  1888, 
said  Building  Supply  Company,  through  its  directors 
and  officers,  sold  a  large  part  of  its  stock  in  trade,  con- 
sisting of  doors,  sashes,  blinds,  &c.  to  Corey,  in  consider- 
ation or  in  payment  of  a  debt  of  |6,000,  and  in  alleged 
payment  of  their  indebtedness  which  Corey  claimed 
said  company  owed  him.  At  the  time  of  the  transfer  of 
this  property  to  Corey,  the  Decatur  Building  Supply 
Company  was  insolvent,  and  within  three  or  four  days 
af ( '*r  the  consummation  of  the  transfer  to  Corey,  on,  to- 
wit,  July  26,  1888,  the  Decatur  Building  Supply  Com- 
pany, acting  through  said  Corey  as  its  president,  as- 
signed all  of  its  remaining  assets  to  a  trustee  for  the 
bejielit  of  its  general  creditors.  The  total  indebtedness 
due  these  general  creditors  amounted  to  more  than 
122,000,  and  they  received  not  more  than  15  per  cent, 
thereof  from  the  property  and  assets  of  the  corporation 
Ci)nveyed  in  the  deed  of  assignment.  It  was  further 
sliown  by  the  evidence  that  while  the  Decatur  Building 
SuT^ply  Company  was  in  an  insolvent  condition,  Corey 
jjrocured  it  to  order  a  lot  of  sash,  doors  and  blinds, 
although  they  were  charged  to  the  company,  and  that  at 
various  times  he  received  goods  from  the  company  with- 
out being  charged  therefor.  The  bill  was  amended  bo 
as  to  make  it  a  bill  in  behalf  of  the  complainant  and  ail 
oilier  creditors  of  the  Building  Supply  Company  who 
might  come  in  and  make  themselves  parties  complain- 
ant and  assume  their  proportionate  share  of  the  costs. 
Under  this  amendment  several  creditors  of  the  Supply 
C(m) pany  were  made  parties  complainant.  The  other 
facts  of  the  case  necessary  to  a  full  understanding  of 
the  decision  on  the  present  appeal  are  sufficiently  set 
f<jrth  in  the  opinion. 
On  the  final  submission  of  the   cause,  on  the  plead- 
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iD?s  and  proof,  the  chancellor  rendered  a  decree  grant- 
ing the  relief  prayed  for,  and  ordering  said  conveyance 
Ut  the  defendant  Corey  to  be  set  aside  and  annulled, 
))e(aiise  fraudulent  and  void  as  to  the  creditors  of  the 
Decatur  Building  Supply  Company.  From  this  decree 
the  present  appeal  is  taken,  and  the  rendition  thereof  is 
assigned  as  error. 

Harris  &  Eyster,  for  appellant. —  (No  brief  came 
into  the  hands  of  the  reporter. ) 

E.  W.  GoDBEY,  contra. — Corey's  presidency  and  gen- 
eral managership  of  the  Decatur  Building  Supply  Com- 
pany; the  extraordinary  i)o\vers  conferred  upon  these 
positions  by  virtue  of  new  by-laws  compiled  by  a  com- 
ujiitee  of  his  own  appointing;  his  assumption  of  the 
large  claim  against  his  brother-in-law,  Hoy,  whose  brief 
general  managership  Avas  the  last ;  his  appropriation  at 
lii-st  cost,  less  freight,  of  many  cargoes  of  material  or- 
dered from  distant  dealers  in  the  name  of  the  moribund 
covporation;  the  appropriation  of  other  choice  articles 
at  an  unjustifiable  discount,  and  of  still  others  without 
charge;  the  unaccountable  loss,  during  his  six  mouths 
administration,  of  the  |6,000  borrowed  from  his  Ex- 
rhange  Bank,  of  the  $25,000  represented  by  the  capital 
stock,  of  the  $27,000  worth  of  material  for  w^hich  credi- 
tors were  never  paid,  and  of  the  14,000  derived  from 
his  negotiation  of  the  Peters'  notes,  followed  by  an  as- 
signment for  creditors,  of  assets  whose  nominal  value 
was  only  f  15,000,  and  which  produced  for  creditors  a 
dividend  of  only  15  per  cent.,  is  a  striking  object  le.s- 
j:5on  of  the  wisdom  of  that  rule  forbidding  preferences  to 
corporate  officers,  which  the  following  authorities  de- 
clare to  be  well  established:  Conocvr  r,  Hull,  45  Am. 
St.  Hep.  810;  Wait  on  Insolv.  Corp.  Sect.  1G2;  Rouse  v. 
lUmk,  46  Ohio  St.  493;  Lijon,  etc.  Hardware  Co.  v.  Per- 
*'//  etc.  Co,  22  Law.  Rep.  Ann.  807;  tiicardi  r.  Kajstouc 
Oil  Co.  149  Pa.  St.  148;  Howe  etc.  Co.  v.  Sand  ford  etc. 
ro.  44  Fed.  Kep.  231;  Bonney  r.  TUleii\  109  Cal.  346: 
Tilhon  i\  Downing,  (»3  N.  \V.  liep.  837;  Northwestern 
etc.  Co.  V.  Cotton,  70  Fed.  Kep.  155;  Lowenj  etc.  Co.  v. 
Empire  etc.  Co.  91  Ga.  624;  .Sutton  r.  Mfg.  Co.,  11  C.  C. 
A.  321;  Adams  i\  Milling  Co.,  35  Fed  liep.  433;  Rose- 
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l)oom  V.  Whitakery  132  111.  81;  Haywood  v.  Lumber  Co., 
64  Wis.  639;  W.  P.  Noble  etc.  Co.  v.  Mt.  Pleasant  etc. 
Inst,  42  Pac.  Rep.  869;  1  Beach  on  Priv.  Corp.  241;  17 
Am.  &  Eng.  Encyc.  Law,  122;  Hill  v.  Lumber  Co.,  113 
N.  C.  173. 

2.  The  director  is  a  part  of  the  corporation  and  be- 
tween the  two  there  is  a  substantial  identity. — M.  &  O. 
II.  R.  Co.  V.  Nicholas,  98  Ala.  92.  Directors  are  sole 
arbiters  between  contending  candidates  for  preference* 
and  they  should  preserve  an  attitude  of  impartiality  in 
the  consideration  of  such  questions.  The  corporation 
has  no  knowledge  or  notice,  or  power  to  will  or  to  act, 
save  that  possessed  by  its  directors;  and  as  no  natural 
person  is  thus  dependent  on  others  for  the  exercise  of 
every  function,  so,  no  analogy  between  natural  persons 
occupying  relations  of  debtor  and  creditor  is  i)ertinent. 
As  corporate  disasters  are  due  to  the  faults  or  mistakes 
of  directors,  they  should  not  fare  better  than  creditors 
having  no  part  in  the  administration  of  affairs. 

3.  The  right  to  prefer  creditors  is  not  expressly  con- 
ferred upon  an  artificial  person,  it  is  not  a  power  inci- 
dent or  necessary  to  the  accomplishment  of  any  of  the 
ends  of  its  creation,  and  being  inequitable,  it  can  not 
be  implied. — Lyons  v.  Perry,  supra;  Sutton  etc.  Co.  r. 
Hutchinson,  supra;  Rouse  v.  Bank,  supra;  Tilson  v. 
Downing,  supra. 

Ihe  excess  of  Corey's  debts  on  the  books  of  the  com- 
pany over  his  credits,  the  undervaluations  of  items  of 
debits,  his  inability  to  designate  the  items  for  his  alleged 
claim  against  the  Supply  Company;  his  failure  to  claim 
of  tJie  assignee,  any  dividend  on  such  claim,  while  re- 
ceiving dividends  on  claims  subsequently  purchased 
from  outside  creditors,  and  the  vacillation  of  his  plead- 
ings in  fixing  the  amount  of  said  claim  at  various  times 
in  (livers  sums,  ranging  from  $9,000  to  |800,  destroy  hia 
contention  that  he  is  in  any  sense  a  creditor  of  the  de- 
funct corporation. 

5.  The  failure  of  Corey  while  appropriating  assets 
f « »v  the  liquidation  of  the  bank's  claim  for  which  he  was 
bound  as  surety,  to  deduct  the  amount  due  by  himself 
to  the  Supply  Company,  was  fatal  to  the  validity  of  the 
transaction. — Harmon   v,  McRae,  91   Ala.   401. 

<I.  The  seizure  of  the  staple  articles  of  the  concern  at 
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gr<»ss  undervaluation,  to  pay,  long  before  maturity,  a 
debt  with  exorbitant  and  illegal  interest,  was  a  wanton 
sacrifice,  and  rendered  the  appropriations  fraudulent^ 
even  if  the  corporation  had  been  then  solvent. — Cole  v. 
Iron  Co,,  133  N.  Y.  164;  Bliss  v.  Matter  son,  45  N.  Y.  22; 
Bank  v.  Ashville,  21  S.  E.  Kep.  948. 

il'CLELLAN,  C.  J. — One  of  the  main  questions  in 
this  case  is  whether  an  insolvent  and  failing  corpora- 
tion can  make  a  valid  transfer  of  property  to  one  of  its 
directors  in  payment  of  a  debt  owing  from  the  corpora- 
tion to  him,  thus  preferring  him  to  other  creditors  in 
the  payment  of  its  debts,  or,  perhaps  more  accurately, 
whether  directors  of  such  corporation  can  prefer  them- 
selves in  the  payment  of  corporate  debts.  The  writer 
not  only  has  very  affirmative  views  favorable  to  the  val- 
idity of  such  a  transfer  on  abstract  principles,  but  he  is 
further  quite  convinced  that  the  point  has  been  to  all 
intents  and  purposes  so  decided  by  this  court.  We  are, 
of  course,  aware  that  many  courts  have  held  the  con- 
trary view,  and  some  of  the  text  writers  have  strongly 
condemned  the  doctrine  we  believe  to  be  absolutely 
sinind:  some  of  them,  indeed,  resorting  largely  to  in- 
vective and  epithet  in  denunciation  of  the  idea  that  a 
corijoration  may  pay  a  just  debt  to  an  honest  creditor 
thouj;:h  he  be  a  director  in  preference  to  the  just  debts 
of  other  honest  creditors  who  are  strangers  to  the  cor- 
poration. We  have  no  epithets  to  apply  to  such  courts 
and  'vriters,  nor  to  the  rule  they  declare.  Many  of 
them  are  able  expounders  of  the  law,  and  all  of  them 
are  doubtless  actuated  only  by  a  purpose  to  ascertain 
and  expound  the  true  principle  in  this  connection.  And 
tliey  may  be  right,  and  we  wrong;  but  we  do  not  think 
80,  and  we  shall  endeavor  to  give  the  reasons  for  the 
faith  that  is  in  us. 

We  are  utterly,  unable  to  conceive  upon  any  just  and 
sound  principle  or  consideration  the  least  shadow  of 
diflference  or  distinction  between  the  debt  of  a  director 
and  tJie  debt  of  a  stranger  against  a  corporation,  upon 
which  could  be  predicated  one  rule  in  respect  of  a  pre- 
ference by  tlie  corporation  in  the  payment  of  the  former 
and  another  rule  in  respect  of  such  preference  in  the 
payment  of  the  latter.     Take  the  case  we  have  here,  as- 
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»<uiaing  for  the  discussion  of  the  point  immediately  un- 
d(»r  i-onsideration  that  the  transaction  involves  uo 
actual  fraud.  The  corporation  is  a  going  concern,  and 
its  iiumagers  do  not  contemplate  its  failure.  But  it  is 
in  debt  and  needs  money  to  continue  its  business  and 
to  pay  its  maturing  obligations.  It  borrows  the  money 
from  u  director  directly  or  through  a  pledge  of  lii.s 
credit.  At  the  same  time  it  incurs  debts  to  strangers 
for  supplies  necessary  in  its  business.  The  money  l)t»r- 
rowed  from  the  director  is  used  for  corporate  purposes. 
It  is  ])aid  out  to  other  creditors,  or  is  applied  to  liqui- 
date (corporate  expenses.  So  also  the  supplies  consli- 
tuting  the  consideration  of  the  debts  to  strangers  are 
applied  to  the  authorized  uses  of  the  corporation  and 
enure  to  its  advantage.  There  is  nothing  covinous  in 
the  creation  of  either  class  of  debts.  Neither  the  ad- 
vancing director  nor  the  supplying  stranger  has  any  in- 
tention or  expectation  of  receiving  any  undue  or  ilhiial 
benefit  from  the  transaction  he  thus  has  with  the  ci-r- 
poVadon.  It  may  well  be  that  the  director,  being  a 
stockholder,  anticipates  that  the  aid  he  gives  the  cor- 
poration in  his  individual  capacity  will  redound  to  Us 
advantage  ultimately  in  the  increased  value  of,  or  in 
dividends  upon,  his  stock.  Bnt  as  all  debts  must  be 
j»aid  l)efore  the  stockholder  can  be  benefited  by  such  a 
transaction,  the  intention  and  expectation  of  the  ad- 
vancing director  involves  and  presupposes  the  payment 
of  all  cori)orat(*d  indebtedness.  It  follows  obviously 
that  in  lending  his  money  or  credit  to  the  corporatioD 
the  director  can  have  no  purpose  or  intent  inimical  to 
I  xistiisg  or  future  creditors,  but  to  the  contrary  the  pvi- 
mar;»  effect  of  the  aid  he  thus  gives  the  ccmipany  is  of 
aftiraiative  benefit  to  its  creditors.  The  stranger  credi- 
i(»r,  to  the  contrary,  does  expect  a  direct  profit  to  him- 
self by  the  transaction  in  which  he  beccmies  its  credi- 
<«o'.  If  lie  lends  it  mcuiey,  he  expects  and  contracts  for 
interest — and  even  this  remuneration  does  not  enure  to 
(he  director  who  pledges  his  credit.  If  he  sells  his 
wares  to  it,  he  expects  and  contracts  for  a  profit  uiK>n 
them.  Of  course  all  this  is  perfectly  legitimate.  Hut 
it  shows  that  so  far  as  the  expectation  of  benefit  got*s 
ihe  director  who  pledges  his  credit,  as  did  the  respond- 
ent here,  stands  in  a  less  selfish  attitude  toward  the  cor- 
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IHiiation  and  its  creditors  tlian  does  the  stranger  who 
s^elhi  property  to  it  on  credit.  And  at  least  we  may 
say  that  the  director  creditor  and  the  stranger  cre(lit(»r 
— the  respondent  and  the  complainant  in  this  case— 
fc>tand  in  the  creation  of  their  debts  equally  untainted  of 
wrorg  done  or  intended;  and,  regarded  from  the  p'^nt 
o(  view  of  the  inception  of  their  claims,  are  equally  and 
to  like  extent  entitled  to  the  favorable  consideration  of 
li:e  courts  and  the  just  protection  of  the  law. 

It  is  equally  clear  that  the  corporation  itself  and  its 
other  creditors  are,  to  say  the  least,  as  much  benefitted 
by  the  money  it  borrows  on  the  individual  credit  of  the 
directors  as  by  the  wares  it  purchases  on  time  from  the 
stranger.  As  we  have  seen,  both  the  money  so  bor- 
rowed and  the  property  so  i^urchased  become  assets  of 
the  corporation,  enable  it  to  prosecute  its  business,  to 
pay  its  creditors  and  to  meet  its  expenses.  There  is,  in 
other  words,  nothing  in  the  uses  to  which  the  money 
l><>rro\ved  and  the  proix^rty  purchased  are  applied  or  In- 
tended to  be  applied  which  differentiates  the  attitude 
aiul  1  i gilts  before  the  courts  and  the  law  of  the  director 
who  pledges  his  credit  from  the  attitude  and  rights  of 
the  stranger  creditor.  In  the  effects  and  results  of 
their  respective  transactions  as  well  as  in  the  purposes 
iind  Mvtents  which  actuated  each  to  the  thing  he  did  is 
found  no  scintilla  of  evil,  and  nothing  of  wrong  or  \v.- 
ju]-y  t')  the  corporation  or  its  creditors  which  would  en- 
title the  one  to  more  consideration  than  the  other, 
which  would  accord  to  one  rights  denied  to  the  other, 
or  which  would  admit  of  a  i)reference  in  the  payment  of 
the  debt  of  the  one  and  condemn  as  fraudulent  a  prefer- 
ence in  the  j^ayment  of  the  debt  of  the  other. 

A  step  further  in  unfolding  this  question  and  case: 
The  ex])ectations  of  the  officers  and  managers  of  the  cor- 
poration, entertained  at  the  time  of  borrowing  the 
mouey  on  the  faith  of  the  director,  as  to  keeping  the  (cor- 
poration a  going  concern  and  continuing  indefinitely  to 
<arry  on  its  business  are  disapi>ointed.  They  find  that 
notwithstanding  the  personal  efforts  of  the  director  in 
pledging  his  credit  to  raise  money  for  the  business  and 
creditors  of  the  concern,  the  corporation  cannot  keep  its 
head  above  water,  but  must  discontinue  its  business, 
^e;ise  to  be  a  going  concern  and  apply  its  assets  to  tlie 
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payment  of  its  liabilities.  Among  these  liabilities  tliey 
flud  tlie  debt  due  its  director  for  money  borrowed,  and  a 
debt  due  a  stranger  for  property  purchased.  The  as- 
sets aie  sufficient  to  pay  one  in  full  and  a  percentage 
only  nn  the  other.  The  debts  were  equally  just  and 
bona  fide  in  their  inception.  The  corporation  and  its 
creditors  have  been  equally  benefited  by  each  of  the 
transaction  by  which  these  debts,  respectively,  were 
incurred.  Neither  is  tainted  by  any  infirmative  cir- 
cumstance whatever.  There  is  no  more  abstract  justice 
in  paying  the  stranger  in  full  to  the  exclusion  of  the 
director,  than  in  paying  the  director  in  full  to  the  ex- 
clusion of  the  stranger.  If  one  may  be  so  paid,  so  may 
die  other  upon  every  conceivable  consideration  of  jus- 
tice and  right.  That  the  stranger  creditor  may  be  so 
paid  to  the  exclusion  of  the  director  creditor  nobody 
denies.  Indeed  there  is  a  sort  of  alacrity  and  joyous- 
ness  in  many  of  the  authorities  so  holding,  as  if  the  di- 
r(*ctor  creditor  had  been  guilty  of  some  enormous  wrong 
or  crime  in  advancing  his  money  to  the  corporation  for 
ihe  primary  benefit  of  its  stranger  creditors  without 
rewaj  d  or  the  hope  thereof,  and  he,  and  his  claim  for 
simple  reimbursement,  were  unclean  and  unrighteous 
things  before  the  law.  That  the  director  creditor  may 
be  so  paid  is  strenuously  denied  by  many  authorities, 
sometimes  with  an  acerbity  of  statement  and  a  bitter- 
ness of  denunciation  which  happily  is  rarely  found  m 
juridical  writings.  And  why  may  the  director  or  creditor 
not  be  so  preferred  and  paid?  Confessedly  his  debt  is 
a  just  one.  Confessedly  the  corporation,  its  business 
and  its  creditors  are  benefited  by  the  consideration  of  it 
as  fulJy  as  by  the  consideration  of  the  debt  due  the 
stranger  creditor.  Confessedly  under  a  general  assign- 
ment by  the  corporation  he  would  be  entitled  to  share 
upon  the  same  footing  as  the  stranger  creditor.  Con- 
fessedly, indeed,  in  every  contingency  and  under  all  cir- 
cumstances and  conditions  the  director  creditor  and  his 
claim  Jstand  upon  the  same  footing  and  have  the  same 
rights  as  the  stranger  creditor  and  his  claim,  except 
only  that,  as  is  insisted,  the  corporation  may  prefer  and 
pay  the  latter  in  full  while  the  preference  and  payment 
in  full  of  the  former  is  fraudulent  and  void.  There  is, 
we  are  firmly  of  the  opinion,  no  reason  whatever  for  this 
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distinrtion ;  and  we  believe  it  can  be  so  demonstrated. 

Let  us  first  examine  the  reasons  which  are  advanced 
by  the  judges  and  writers  who  hold  to  that  view. 
Nearly  all  of  the  adjudged  cases  which  hold  that  an  in- 
solvent and  failing  corporation  cannot  convey  property 
to  it8  oflBcers  and  directors  in  payment  of  their  debts  in 
prcfci»,*nce  to  the  debts  of  stranger  creditors,  rest  their 
conclusions  entirely  upon  the  ground  that  the  assets  of 
such  corporation  constitute  a  trust  fund  in  the  hands 
of  its  officers  and  managers  as  trustees  for  the  payment 
of  its  debts,  and  that  such  trustees  cannot  pay  them- 
selves in  preference  to  other  creditors.  We  content 
ourselves  upon  this  point  by  saying  that  this  "trust  fund 
doctr.ne"  has  been  utterly  repudiated  in  this  State  in  a 
thoroughly  considered  case,  and  by  an  opinion  prepared 
with  considerable  care  and  research  in  which  all  the 
judges  of  this  court  concurred. — O'Bear  Jeicelry  Co.  v. 
Volfer  d  Co.,  106  Ala.  205;  s.  c.  28  L.  R.  A.  707;  s.  c.  54 
Alj.  St.  Kep.  31.  But  leaving  the  trust  fund  doctrine 
<»ut  of  the  case,  it  it  sought  to  rest  the  conclusion  that 
the  transfer  to  a  director  involved  in  this  case  is  fraud- 
ulent upon  other  grounds,  being  the  same  to  which  a 
text  writer  or  two  and  i)erhaps  some  courts  have  re- 
fei-red  a  like  conclusion.     And  what  are  they? 

In  the  first  place  the  notion  is  advanced  that  such  a 
transfer  involves  the  reservation  of  a  benefit  to  some- 
body—whether to  the  corporation  or  to  the  director 
creditor  or  to  the  other  creditors  is  not  made  at  all  clear 
in  the  statement  of  the  general  proposition;  and  when 
a  more  concrete  statement  is  ventured  upon,  the  iden- 
tity of  the  person  or  entity  receiving  an  undue  benefit 
biHMiiiies  more  and  more  uncertain.  And  we  do  not  lien- 
itate  to  maintain  that  no  benefit  is,  in  such  transaction, 
reserved,  or  in  any  way  enures  to  anybody  beyond  Avhat 
the  law  clearly  and  fully  contemplates,  allows  and  ap- 
prove??. What  is  a  benefit  reserved  which  will  vitiate 
the  transfer  of  property  by  an  insolvent  and  failing 
debtor  in  the  payment  of  a  debt?  Is  it  not  in  the  nature 
of  thijigs  an  undue  benefit?  Is  it  not  essentially  and 
iiecesKarily  the  securing  of  some  advantage  beyond  and 
iu  addition  to  the  satisfaction  of  the  debt  sought  to  be 
paid?  Can  there  be  any  stich  thing  as  the  reger^-^tion 
of  a  benefit  when  the  whole  efifect  of  the  transaction  is 
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the  payment  of  a  just  and  honest  debt  by  the  transfer  to 
the  creditor  of  property  precisely  equal  in  value  to  t*he 
amount  of  the  debt?  By  such  transaction  there  are 
benefits,  of  course,  enuring  to  each  party,  but  not  such 
as  the  law  condemns  or  as  afford  any  ground  for  com- 
plaint on  the  part  of  the  other  creditors.  The  debtor  is 
benefited  by  the  liquidation  of  his  liability,  and  the  cred- 
itor is  benefited  by  receiving  the  money  which  he  is  en- 
titled to  receive.  But  these  are  not  undue  or  vitiating 
benefits :  they  contravene  no  principle  of  law  or  rule  ul 
moral  action,  but,  to  the  contrary,  mark  the.accomplish- 
ment  of  the  ends  of  the  law  in  the  premises,  in  a  manner 
not  inconsistent  with  abstract  justice  nor  with  any  tenet 
of  sound  morals.  It  is  of  no  sort  of  consequence  what 
the  relations  aliunde  of  the  debtor  and  creditor  are,  per- 
sonally or  in  estate  or  by  contract.  They  may  stand  to 
each  other  as  father  to  son,  or  brother  to  brother,  or  hus- 
band to  wife,  or  principal  to  agent,  or  vice  versa;  and 
even  as  partners,  but  for  a  consideration  to  be  hereafter 
adverted  to.  Whatever  else  and  cumulative  may  be  the 
iielations  of  the  parties,  if  one  owes  the  other  a  just  debt, 
he  may,  whether  solvent  or  insolvent,  pay  that  debt  by 
the  transfer  of  commensurate  property  without  im- 
peachment upon  any  legal  or  moral  ground.  The  sug- 
gestion that  a  director  or  stockholder  creditor  receives 
a  benefit  in  addition  to  the  payment  of  his  debt,  in  that 
thereby  the  corporation  is  relieved  of  the  liabilities  and 
hJ8  Jioldings  of  stock  are  enhanced  in  value,  is  palpably 
and  obviously  without  the  least  shadow  of  merit.  The 
stock  can  have  no  value  to  the  prejudice  of  any  creditor. 
All  creditors  must  be  paid  before  any  of  the  assets  of  the 
company  can  go  to  its  stockholders.  An  insolvent  and 
failing  corporation  has  not  and  can  never  have  anything 
to  go  to  its  shareholders ;  and  the  payment  of  one  or 
ri  >re  debts  to  the  exclusion  of  others  cannot  possibly  re- 
sult in  giving  a  value  to  its  stock,  and  thereby  collater- 
ally benefiting  the  director  creditor  whose  debt  is  paid. 
And  if  it  could  be  conceived  that  an  insolvent  and  fail- 
ing corporation  could  pay  its  debts  and  have  assets  over 
to  form  a  basis  of  stock  value,  who  would  there  be  to 
complain  of  the  benefit  thus  accruing  to  its  officers  and 
stockholders  whose  debts  had  been  paid  along  with 
others?    It  is  only  creditors  who  can  complain  of  nndne 
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benefits  secured  to  the  debtor  or  other  creditors  in  the 
trantsfer  of  property  in  preferential  payment  of  debts; 
and  in  the  impossible  case  suggested,  there  would  be  no 
creditors,  and  hence  nobody  to  be  injured  or  prejudiced, 
and  hence  no  wrong  or  injury  done  or  suffered.  One 
just  and  honest  debt,  it  seems  necessary  to  remark,  u  as 
just  and  honest  as  any  other  just  and  honest  debts,  and 
may  be  paid  in  the  same  way  under  the  same  conditions. 
Tlie  whole  end  of  the  law  is,  that  all  the  property  of  an 
insolvent  debtor  shall  be  applied  to  hU  debts.  The 
debtor  may  be  a  father,  son,  brother,  husband,  wife, 
principal,  agent,  corporation  or  individual.  Whatever 
the  outside  relations  are,  the  law  requires  only  that  his 
assets  shall  go  to  his  creditors,  and  does  not  require  that 
tiey  shall  go  to  them  ratably ;  but  only  that  for  each  dol- 
I'^r  in  value  of  such  assets  a  dollar  of  honest  indebted- 
nci<s  shall  be  paid  wholly  irrespective  of  whether  the 
debt  so  paid  is  due  to  one  credi^tor  or  many,  or  to  all  of 
tJie  many.  We  draw  a  line.  Upon  one  side  of  it  is  the 
insohent  debtor  and  his  insufficient  property.  On  the 
other  are  ranged  his  creditors  and  their  claims.  The 
law  is  simply  and  merely  that  that  property  must  pass 
to  the  other  side  of  that  line,  to  somebody  on  the  other 
side  and  to  the  payment  in  whole  or  part,  as  the  case 
may  be,  of  some  to  the  exclusion  of  other  claims  on  that 
side,  or  of  all  of  them  ratably.  The  property  must  go  to 
the  indebtedness ;  it  must  reduce  the  aggregate  of  the 
claims  of  the  several  creditors  considered  as  one  gross 
sum,  and  though  it  thus  reduce  the  gross  indebtedness 
only  by  satisfying  in  full  a  particular  item  entering  iu- 
to  the  aggregate,  by  paying  one  claim  in  full  and  noth- 
ing on  the  others,  the  law  is  satisfied,  its  ends  have  been 
met,  its  purpose  effectuated ;  no  undue  benefit  has  been 
reserved;  no  undue  advantage  has  been  taken;  and  it 
lies  in  no  man's  mouth  to  complain. 

But  it  is  said,  that  "the  officers  of  an  insolvent  coriK)- 
ration  are  in  a  position  to  know  the  real  condition  of 
the  corporation,  an  advantage  not  attainable  by  credi- 
torB  generally,"  and  for  this  reason  preferences  in  the 
payment  of  their  debts  should  not  be  allowed.  Has  it 
ever  been  suggested  before  that  better  knowledge  of  a 
debtor's  pecuniary  condition  by  a  i)artlcular  creditor 
ras  any  ground  for  declaring  fraudulent  and  setting 
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ixAde  a  preferential  transfer  to  such  creditor?  Was 
such  a  doctrine  ever  rujed  by  any  court?  To  the  con- 
trary, has  it  not  been  over  and  over  again  held  by  this 
court  that,  so  long  as  all  the  creditor  receives  is  the  fair 
equivalent  of  his  honest  debt,  his  knowledge  of  his  debt- 
<ir's  insolvency  and  even  his  perfect  consciousness  that 
the  effect  of  the  transfer  to  him  will  necessarily  be  to 
leave  other  creditors  unpaid  and  without  hope  of  pay- 
ment, are  matters  wholly  apart  from  the  issue,  wholly 
irjevelant  and  inconsequent?  Knowledge  on  the  part 
of  the  creditor,  however  accurate  and  exclusive,  of  the 
debtor's  precarious  situation,  and  of  the  injurious 
effects  of  a  proposed  transfer  of  property  to  such  credit- 
or, whether  such  knowledge  be  incident  to  the  relations 
existing  between  the  parties  or  not,  is  absolutely  without 
a  scintilla  of  influence  upon  a  transfer  of  property  at  a 
fair  valuation  to  pay  an  honest  and  adequate  debt. 
Given  the  transfer  at  such  a  valuation  in  payment  of 
such  a  debt,  the  law  concerns  itself  in  no  degree  what- 
ever with  the  creditor's  knowledge  or  information,  or 
even  with  his  purpose  and  intent.  For.  whatever  he 
J<nows  or  intends,  he  has  taken  only  that  which  he  is  en- 
1  i  tied  to  take  under  the  law ;  and  hence  in  the  eyes  of  the 
law  he  has  done  no  wrong. 

A^ain,  it  is  contended  that  the  officers  and  managers 
of  an  insolvent  and  failing  corporation  must  be  held  to 
the  same  line  of  duties  and  subjected  to  the  same  inca- 
pacities and  liabilities  as  partners  or  mere  members  of 
an  f'Ssociation  of  individuals.  There  is,  in  our  opinion, 
no  law  or  reason  in  this  position.  The  fundamental 
and,  in  the  present  connection,  all  important  differences 
between  the  managers  of  an  insolvent  and  failing  corpo- 
ration, on  the  one  hand,  and  partners  and  members  of 
associations,  on  the  other,  lies  in  the  fact  that  the  corpo- 
rate managers  are  not  liable  in  any  sense  for  the  debts 
of  Hie  corporation,  and  partners  and  members  of  asso- 
ciations are  individually  liable  to  the  fullest  extent  for 
all  the  debts  of  their  i^artnership  or  association.  Tlie 
.si  ranger  creditor  of  a  partnership  or  association  is  en- 
titled, as  against  the  members  thereof,  to  take  and  apply 
to  his  debt  not  only  all  the  property  of  the  partnership 
or  association  but  also  all  the  property  of  each  of  it« 
mnnbers  to  the  entire  exclusion  of  their  claims  as  inal- 
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viduals  against  the  partnership  debtor. 

And  indeed,  there  is  a  vitiating  infirmity  in  a  debtor 
and  creditor  transaction  between  a  partnership  and  a 
piirtner  from  its  very  inception  so  far  as  other  creditors 
are  interested.     For  if  it  could  be  conceived  that  a  part- 
ner advancing  money  to  his  firm  stands  upon  the  same 
f(H»ting  as  other  creditors  abstractly  speaking,  the  loan 
going,  as  it  would,  to  reduce    partnership  liabilities 
would  operate  to  cut  down  the  advancing  partner's  ulti- 
mate individual  liability,  and,  on  the  assumption  that 
he  would  be  entitled  to  have  the  loan  refunded  to  him, 
tlie  effect  would  be  to  reduce  his  liabilities  as  an  individ- 
ual partner  by  a  transaction  in  w^hich  he  in  fact  has  paid 
or  parted  with  nothing.     Of  course  this  cannot  be  al- 
iow<^d;  and  this  view  of  such  a  transaction  is  but  anotlj- 
CT  way  of  reaching  the  inevitable  conclusion  tliat  the 
partner  in  such  case  is  not  a  creditor  of  his  firm  in  any 
sense  against  the  claims  of  outside  creditors.     The  fact 
manifestly  is  that  the  contribution  of  money  or  prop- 
erty to  a  partnership  by  a  partner  beyond  his  share  un- 
der the  partnership  articles,  is,   especially  when   the 
/inn  is  insolvent,  in  the  nature  and  has  the  effect  of  a 
rayment  by  such  partner  on  his  individual  liability  for 
tbe  partnership  debts,  and  is  essentially  not  the  crea- 
tion of  a  debt  from  the  firm  to  him  except  as  between 
tie  other  partners  and  himself.     And  this  is  so,  of 
course,  as  to  voluntary  associations  and  their  members. 
Now  as  to  corporations  and  their  officers  and  stock- 
holders:    No  officer  or  stockholder  of  a  corporation  is 
at  all  or  in  any  case  liable  for  any  debt  of  the  corpora- 
tion.    Nobody,  we  sujjpose,  will  question  this  proposi- 
tion.    If  an  officer  or  stockholder  lends  his  money  to  the 
corporation  it  does  not  go  in  reduction  of  his  individual 
liability,  because  he  is  under  no  such  liability;  it  is  not 
in  the  nature  of  the  payment  of  a  debt  to  the  creditors 
of  the   corporation    because  he  owes    them  no  debt. 
Neither  he  nor  the  corporation  is  benefited  or  injured 
either  by  the  loan  or  its  repayment,  except  to  the  extent 
there  might  be  benefit  or  detriment  to  the  parties  if  the 
loans  were  made  by  a  stranger;  and  confessedly  the  loan 
creates  a  debt  from  the  corporation  to  the  advancing 
officer  or  stockholder  not  only  as  between  the  corpora- 
tion and  him,  but  also  as  between  him  and  stranger  credi- 
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tors  of  the  company.  And  this  whether  the  corporation 
be  solvent  or  insolvent,  in  a  prosperous  condition  or 
in  failing  circumstances.  He  may  sue  and  recover  his 
debt  in  full  whatever  the  effect  of  such  recovery  on  the 
claims  of  other  creditors.  If  the  corporation  assigns 
or  is  being  wound  up,  he  like  every  other  creditor  is  en- 
titled to  share  in  its  assets.  The  corporation  may  pay 
him  as  it  may  pay  any  other  creditor  though  the  eflEect 
be  to  disable  it  to  pay  other  creditors  in  full,  since  his  is 
an  honest  and  just  debt,  and  the  whole  end  of  the  law  is 
the  application  of  corporate  assets,  either  ratably  or 
preferentially,  to  the  payment  of  honest  and  just  debts. 
And  the  quo  modo  is  immaterial.  The  payment  may  be 
made  in  money  or  by  the  transfer  of  property.  So  long 
as  the  honest  creditor  get«  no  more  either  in  money  or 
property  than  his  just  debt,  no  undue  benefit  is  reserved 
to  the  corporation  or  enures  to  the  officer  creditor,  and 
no  detriment  in  legal  contemplation  results  to  other 
creditors ;  no  wrong  has  been  done  to  anybody ;  nobody 
has  been  unduly  advantaged,  and  the  transaction  is  law- 
ful, honest  and  valid. 

The  suggestion  that  a  transfer  by  directors  to  one  of 
their  number  of  property  in  payment  of  a  debt  is  invalid 
as  being  the  act  of  the  party  accepting  the  transfer  has 
no  merit  dissociated  from  the  exploded  "trust  fund'' 
doctrine.  On  that  doctrine  the  directors  become  trus- 
tees, and  on  the  principle  that  a  trustee  cannot  transfer 
the  trust  estate  to  himself  as  an  individual,  is  rested 
the  further  proposition  that  directors  of  an  insolvent 
corporation  cannot,  being  trustees,  transfer  its  prop- 
erty to  themselves  in  payment  of  debts  which  the  cor- 
poration owes  them.  But  with  the  elimination  of  the 
main  proposition,  that  such  directors  are  trustees,  falls 
the  dependent  proposition  that  they  cannot  prefer  them- 
selves in  the  payment  of  debts.  With  the  trust  fund 
doctrine  out  of  the  way,  the  separate  corporate  entity 
continues  to  exist  for  all  purposes  wholly  unaffected  by 
the  fact  of  insolvency,  and  its  functions  must  continue 
to  be  performed.  These  functions  are  performed  by  the 
directors  for  and  in  the  name  of  the  corporation,  and 
their  official  acts  are  not  their  individual  acts  at  all,  but 
the  acts  of  the  corporation;  and  not  being  trustees  for 
creditors,  their  acts  when  assailed  by  creditors  are  not 
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subject  to  the  rule  that  if  a  trustee  contracts  with  him- 
self in  reference  to  the  trust  estate  his  acts  are  void  at 
the  election  of  or  as  against  the  cestui  que  trust.  There 
being  in  such  case  no  trustee,  and  no  relation  of  trus- 
tee and  cestui  que  trust  between  the  directors  of  the  cor- 
portion  and  its  creditors,  the  matter . stands  thus:  A 
eorjmration  without  assets  to  pay  all  its  debts,  owes  its 
directors  and  it  owes  strangers.  The  debts  of  the  two 
classes  of  creditors  are  equally  honest  and  just,  and 
stand  upon  the  same  footing  in  law  and  in  equity.  The 
corporation  has  an  undoubted  right  to  pay  some  credi- 
tors to  the  exclusion  of  others.  Any  creditor  has  the 
undoubted  right  to  accept  a  preference.  The  corpora- 
tion has  the  same  right  to  pay  its  directors  as  it  has  to 
pay  strangers.  The  directors  have  the  same  right  to 
preferential  payment  as  do  strangers.  To  the  exercise 
of  this  undoubted  right  to  make  preferences  it  is  essen- 
tial that  the  corporation  must  act.  It  can  only  act 
through  the  directors.  If  the  directors  cannot  act  to 
the  end  of  preferring  their  own  just  debts — having  the 
undoubted  right  to  such  preference — the  preference  can- 
not be  made  and  the  undoubted  right  of  the  corporation 
to  make  it  and  of  the  directors  to  accept  it  is  denied  and 
defeated.  The  ends  of  the  law  that  the  assets  of  the 
corporation  shall  be  applied  to  such  of  its  debts  as  the 
corporation  prefers  is  defeated.  And  for  what?  I^pon 
what  ground?  Not  that  the  directors  are  under  any  in- 
capacity to  prefer  themselves  which  can  be  referred  to 
any  principle  of  law.  Not  that  they  are  trustees,  for 
they  are  not  trustees  for  the  creditors.  Not  that  they 
are  agents  of  other  creditors,  for  they  are  not  such 
agents.  Not  that  they  occupy  any  other  fiduciary  rela- 
tion to  other  creditors,  for  being  only  the  agents  of  the 
corporation,  and,  in  that  capacity  only,  the  trustees  for 
stockholders  alone,  they  bear  and  can  bear  to  the  credi- 
tors, who  have  to  do  with  the  corporation  as  an  entity 
and  not  with  the  shareholders  at  all,  only  the  relation 
of  the  agent  of  a  debtee  to  his  creditor,  a  relation  which 
is  obviously  as  devoid  of  every  attribute  of  a  fiduciary 
character  as  the  direct  relation  of  debtor  and  creditor. 
Upon  what  ground,  then,  we  repeat,  is  rested  the  idea 
that  directors  cannot  prefer  themselves?  Getting 
away  from  the  trust  fund  doctrine,  it  is  based  upon  the 
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bald  assertion  that  the  director  in  such  ease  is  acting 
both  for  the  corporation  and  himself,  in  contracting  in 
his  representative  capacity  with  himself  as  an  individ- 
ual ;  and  this,  it  is  said,  the  law  will  not  allow.  That 
is  the  sole  ground  put  forward.  It  cannot  for  a  mo- 
ment be  sustained  upon  principle  or  well  considered 
authority.  The  results  claimed  do  not  follow.  The 
contract  of  a  director  with  himself  as  an  individual,  the 
sale  of  corporate  property  by  directors  to  themselves  as 
individuals,  is  not  void  even  as  against  the  corporation 
itself  or  the  stockholders.  Upon  all  reason  and  author- 
ity it  is  perfectly  valid,  if  not  disaffirmed  by  the  corpo- 
ration itself  or  the  stockholders.  And  the  election  be- 
longs exclusively  to  the  corporation  and  stockholders. 
If  they  do  not  exercise  it,  the  transaction  must  stand. 
Strangers  of  course  cannot  question  it,  for  they  are 
wholly  without  interest  in  the  premises.  General  cred- 
itors cannot  question  it,  since  no  right  of  theirs  has 
been  violated  by  it.  They  cannot  hold  the  directors  to 
account  as  fiduciaries,  as  there  are  no  fiduciary  rela- 
tions between  them.  As  creditors  their  only  right  is 
to  have  the  corporate  assets  applied  to  just  corporate 
debts,  and  this  right  is  not  impinged  upon  but,  to  tbe 
contrary,  fully  conserved  by  the  payment  of  the  just 
debts  of  the  directors.  They  have  no  lien  upon  corpo- 
rate assets,  they  have  no  rights  of  ownership  in  corpo- 
rate property.  They  cannot  claim  their  debts  should 
be  paid  in  full  to  the  total  or  partial  exclusion  of  other 
equally  honest  and  just  debts.  The  property  nat  being 
impressed  with  a  trust  in  their  favor,  and  standing  as 
they  do  in  no  superior  right  to  director  creditors,  they, 
the  right  of  preference  being  recognized,  have  no  shad- 
ow of  right  to  insist  upon  even  a  jiro  rata  application 
of  the  assets  to  all  indebtedness :  their  only  right  is  to 
insist  that  all  the  assets  shall  be  applied  preferentially, 
or  otherwise,  to  the  indebtedness;  and  this  right  is  ab- 
solutely subserved,  as  we  have  seen,  by  the  payment  of 
director  creditors  to  the  exclusion  oif  stranger  creditors. 
They  have  no  right  to  insist  upon  the  equal  payment  of 
all  debts  pro  rata.  The  right  of  preference,  which 
every  debtor  confessedly  has,  necessarily  involves  favor- 
itism, the  right  of  choice  of  one  creditor,  and  of  any  one 
creditor,  to  the  exclusion  of  others.     It  is  utterly  incon- 
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sistent  with  all  notioiiQ  of  equality;  and  as  a  natural 
person  may  prefer  his  relatives  and  his  friends  to  the 
exclusion  of  strangers,  so  an  artificial  person  may  pre- 
fer its  friends  and  those  occupying  official  relations  to 
it  to  the  exclusion  of  strangers.  There  is,  the  writer 
thinks,  no  semblance  ot  sound  principle  or  well  consid- 
ered authority  for  a  different  conclusion.  It  seems  to 
him  that  those  courts  which  have  taken  a  different  view 
have  been  largely  moved  thereto  by  a  consideration  of 
^he  danger  of  fraudulent  claims  being  brought  forward 
hv  directors,  and  of  the  facility  afforded  directors  by 
^heir  positions  to  establish  such  claims,  rather  than  by 
^^y  just  consideration  of  any  recognized  principle  of 
^^'  or  equity  obtaining  in  the  premises.  They  have 
^^Uowed  themselves  to  be  driven  to  the  denial  of  a  right 
altogether  because  of  a  practical  difficulty  in  mere  mat- 
ter of  evidence.  They  deny  an  undoubted  right  to  the 
directors,  because,  forsooth,  the  persons  asserting  the 
right  have  opportunities  for  deceiving  the  courts  as  to 
the  existence  of  the  facts  upon  which  it  rests.  They 
deny  the  right  though  proved  beyond  all  peradventure 
in  the  particular  case,  because  in  other  cases  it  may  be 
supported  by  fraud  and  perjury.  The  same  considera- 
tions are  as  applicable  to  other  relations ;  and  the  courts 
might  with  equal  force  and  propriety  strike  down  all 
conveyances  and  transfers  in  payment  of  debts  between 
parent  and  child,  brother  and  brother,  husband  and 
wife,  and  the  like,  because  those  relations  afford  oppor- 
tunities for  simulation  and  fraud.  Yet  nobody  pi*e- 
tends  that  such  transfers  in  preferential  payment  of 
honest  debts  are  under  the  ban  of  the  law  as  being  con- 
structively fraudulent.  And  no  more  upon  reason  and 
principle  and  well  considered  authority  can  like  trans- 
actions by  directors  be  avoided  on  the  ground  that  such 
officers  have  opportunities  for  fraud  and  simulation, 
which  have,  however,  not  been  utilized  in  the  particular 
case.  It  is  not  for  the  courts  to  be  governed  by  such 
considerations.  They  are  to  ascertain  the  facts  in  each 
case  and  to  apply  the  law  thereto;  and  the  law  is  not  to 
be  changed  in  its  application  in  a  given  case  by  the  fact 
that  to  apply  it  as  it  exists  might  be  to  admit  of  difficul- 
ties of  proof  in  another  case.  If  the  danger  of  admin- 
istering the  law  as  it  is,  is  sufficiently  great  and  immi- 
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nent  to  require  a  change  of  the  law,  that  is  a  matter  for 
the  legislature  and  not  for  the  courts :  It  is  a  question 
(>f  legislative  policy  and  not  of  existing  law. 

We  have  considered  this  matter  on  principle  at  some 
length  because  of  its  importance,  and  because  it  ha« 
been  not  a  little  mooted  in  this  State.  For  the  same 
reasons  we  will  now  at  some  length  refer  to  authorities 
sustaining  the  view  we  have  declared.  The  first  case  to 
which  we  will  invite  attention,  as  well  because  of  the 
ability  of  the  court  deciding  it  as  because  it  is  among 
older  ones,  is  that  of  BiicU  v.  Buckingham  &  Co.,  16 
Iowa,  284.  The  opinion  is  by  John  F.  Dillon,  a  judge 
and  law  writer  of  national  reputation  for  ability  and 
learning.  Buckingham  &  Co.  were  general  craiitors 
of  a  corporation.  Buell  was  also  a  creditor,  a  direc- 
tor thereof  and  its  president.  Buell  participated  with 
the  other  two  directors,  the  presence  of  all  three  being 
necessary  to  a  quorum,  in  a  sale  and  transfer  of  the  cor- 
porate property  to  himself  in  payment  of  the  debt  the 
corporation  owed  him.  The  transaction  was  assailed 
by  Buckingham  &  Co.  on  the  same  grounds  that  are  ad- 
vanced by  the  complainant  in  the  case  at  bar.  Assum- 
ing Bueirs  participation  as  president  and  director  in 
the  sale  to  himself  as  an  individual,  Judge  Dillon  pro- 
ceeds :  "This  makes  it  necessary  to  discuss  the  nature 
of  the  relations  which  Buell  and  the  defendants  respec- 
tively sustained  to  the  corporation. 

"In  one  respect,  their  relations  were  common  and 
identical;  they  were  both  creditors.  Their  equities,  in 
this  respect,  were  equal  and  the  same. 

"Being  an  officer  in  the  corporation  did  not  deprive 
Buell  of  the  right  to  enter  into  competition  with  other 
creditors  and  run  a  race  of  vigilance  with  them,  avail- 
ing himself  in  the  contest,  of  his  superior  knowledge 
and  of  the  advantages  of  his  position,  to  obtain  security 
"for,  or  payment  of,  his  debt.  He  has  an  advantage,  it 
is  true,  but  it  is  one  which  results  from  his  position,  and 
which  is  known  to  every  person  who  deals  with  and  ex- 
tends credit  to  a  corporation.  This  is  one  of  the  causes 
which  has  operated  to  bring  corporate  companies  into 
discredit,  and  may  constitute  a  good  legislative  reason 
for  giving  priority  to  outside  creditors.  But  the  legis- 
lature must  furnish  the  remedy.     That  the  act  of  BneU 
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was  not  legally  or  constructively  fraudulent  in  conse- 
quence of  his  being  an  officer  or  member  of  the  corpora- 
tion, see  Whit  well  v.  Warner,  20  Vt.  425,  444;  A.  & 
A.  on  Corp.,  §390;  Gordon  v.  Preston,  1  Watts,  386; 
Sargent  v.  Webster,  13  Met.  497;  Railroad  Company  v. 
Vlaghom,  1  Speer^s  (Eq.),  562. 

*'But  in  addition  to  being  a  creditor,  Buell  sustained 
to  the  company  the  relation  of  a  stockholder  and  direc- 
tor. Such  companies  are  essentially  partnerships,  ex- 
cept in  form.  'The  directors  are  the  trustees  or  man- 
aging partners,  and  the  stockholders  are  the  cestui  que 
trusts,  and  have  a  joint  interest  in  all  of  the  property 
and  effects  of  the  corporation.'  Per  Walworth,  Ch.,  in 
Robinson  v.  Smith,  3  Paige,  222,  232;  Cunningham  v. 
Pell,  5  Id.  607;  Sice  v.  Bloom,  19  Johns.  479;  Hoyt  v. 
Thompson,  1  Seld.  320. 

"The  corporation  is  an  artificial  person,  owning  its 
property  and  necessarily  acting  by  its  agents;  and 
these  agents  are  the  directors. 

"After  much  reflection,  it  seems  to  me  that  the  cor- 
rect view  of  BuelPs  position  is  this :  He  is  a  trustee, 
and  the  beneficiaries  are  the  corporation,  or  in  other 
words,  the  stockholders ;  or,  what  is  in  essence  the  same, 
he  is  an  agent  and  the  stockholders  the  principal. 

"If  this  is  the  relation,  then  the  rules  of  law  applica- 
ble to  purchasers  by  agents  and  trustees,  apply  to  the 
purchase  in  question.  There  is  a  manifest  impropriety 
in  allowing  the  same  person  to  act  as  the  agent  of  the 
seller  and  to  become  himself  the  buyer.  There  may  be, 
in  all  such  cases,  a  conflict  between  duty  and  interest. 
Acting  for  himself,  BuelPs  interest  would  be  to  obtain 
payment.  Acting  for  the  best  interests  of  the  corpora- 
tions,'his  disinterested  and  unbiassed  convictions  of 
duty  might  be  to  advise  against  a  sale  of  the  entire  prop- 
erty to  one  creditor,  or  against  any  sale  at  all.  It  is  in 
view  of  these  considerations  that,  *the  wise  policy  of  the 
law  hath  put  the  sting  of  a  disability  into  the  tempta- 
tion, as  a  defensive  weapon  against  the  strength  of  the 
danger  which  lies  in  the  situation.'  Even  these  prin- 
ciples would  not,  in  my  judgment,  apply  to  the  case,  if 
there  had  l>een  a  quorum  without  Budl. 

"Now  the  purchase  of  property  by  an  agent  or  trus- 
tee, or  by  any  person  acting  in  a  fiduciary  capacity,  is 
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not  void  ah  origine  and  absolutely.  It  is  voidable  only. 
It  is  made  subject  to  the  right  of  the  principal  or  bene- 
ficiary, in  a  reasonable  time,  to  say  that  he  is  not  satis- 
fied with  it.  It  is  valid  in  equity  as  well  as  law,  unless 
the  parties  interested  repudiate  it,  or  complain  of  it; 
and  these  may  set  it  aside  without  showing  either  fraud 
or  injury. — Bank  of  Old  Dominion  v.  Dubuque  Rail- 
road Co,,  8  Iowa,  277;  Davoue  v.  Fannimj,  2  Johns.  Ch. 
252;  Bostwick  v.  Atkins,  3  Comst.  53,  60;  1  Parsons 
Cont.,  75,  76,  and  cases  in  note;  1  Lead.  Cases  in  Eq., 
167;  MacGregor  v.  Gardner,  14  Iowa  326,  335. 

"As  the  principal  or  parties  interested  may  confirm 
the  sale,  a  mere  stranger  cannot  make  the  objection, 
that  the  trustee  was  the  purchaser ;  or  that  the  sale  was 
irregular.  The  remedy  belongs  only  ^to  persons  who 
had  an  interest  in  th3  property  before  the  sale,  and  no 
other  person  can  apply  to  set  aside  the  sale.' — Hawletj 
V.  Cramer,  4  Cow.  717,  744;  Edmonson  v,  Welsh,  27  Ala. 
578;  Foster  v.  Goree,  5  Id.  428;  Hannah  v.  Carrington. 
18  Ark.  85;  (Herbert  /;.  Hanriek),  16  Ala.  581;  Green- 
leaf  V.  Queen,  1  Pet.  138;  5  Barr,  97;  Wight  man  v.  Doe, 
24  Miss.  675. 

"Adopting  this  as  the  true  view,  it  follows  that 
BuelPs  participation  in  the  sale  and  purchase  of  the 
property  did  not  make  the  same  void.  The  utmost  ef- 
fect it  could  have  would  be  to  make  the  sale  voidable  at 
the  instance  of  any  person  having  an  interest  in  the 
property  sold.  But  the  defendants  being  at  that  time 
general  creditors,  and  having  no  interest  in,  or  lien 
upon,  the  property,  and  there  being  no  actual  fraud,  are 
not  entitled  to  avoid  the  sale,  simply  on  the  ground  that 
Buell  was  one  of  the  three  directors  necessary  to  consti- 
tute a  quorum.  This,  in  my  judgment,  is  the  correct 
view  to  be  taken  of  tl)e  case.  But  adjudged  cases  go 
farther  (and  it  is  possible  some  of  them  go  too  far),  and 
sustain  the  purchase  of  Buell  on  broader  grounds.  I 
will  refer  briefly  to  some  of  them.  Thus,  it  is  held  that 
if  three  persons  are  appointed  a  committee  'to  finish 
and  repair  a  school  house'  (Geer  v.  School  District,  6 
Verm.  76),  or  to  superintend  the  building  of  a  church, 
they  may  'as  effectually  bind  the  society  by  a  contract 
concluded  with  one  of  their  own  number,  as  with  a 
stranger.'     These  cases  were   confirmed   in  Rogers  v^ 
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Danhy  Union  Society,  19  Vermont  187,  where  the  court 
say  ^  there  is  perhaps  some  incongruity  in  thus  allowing 
a  i)er8on  to  act  in  a  double  capacity  as  an  agent  for  a 
corporation  contracting  with  himself.  But  whether  a 
majority  or  the  whole  act,  the  party  contracted  with  as 
well  as  any  other,  may  participate  in  the  bargain.  Par- 
tiality so  gross  as  to  amount  to  fraud  will,  when  sus- 
tained, defeat  the  contract.'  In  these  cases  the  court 
held  the  objection  not  good,  even  when  made  by  the 
corporation.  The  case  of  Hayward  v.  The  Pilgrim  So- 
cietyy  21  Pick.  270,  shows  that  where  the  trusteees  are 
creditors  of  the  society,  and,  therefore,  interested,  they 
may,  nevertheless,  vote  that  the  treasurer  execute  a  note 
to  them  for  the  amount,  and  it  is  valid." 

In  Planters  Bank  t\  Whittle,  78  Va.  737,  like  ques- 
tions arose  and  were  decided  in  the  same  way,  the  court, 
by  Lewis,  P.  J.,  saying :  "There  is  no  proof  of  actual 
fraud  in  the  transactions  involved,  but  the  appellees  in- 
sist that  the  assets  of  an  insolvent  corporation  are  a 
trust  fund  for  the  payment  of  its  debts;  that  the  direc- 
tors or  trustees  for  the  creditors,  whose  duty  it  is  to 
apply  the  assets  ratably  for  the  benefit  of  the  general 
creditors,  and  that,  therefore,  they  can  make  no  law- 
ful preferences  in  favor  of  themselves,  or  in  favor  of 
those  creditors  for  whose  claims  they  are  individually 
responsible. 

"That  the  directors  of  a  corporation  are  bound  to  act 
in  discharge  of  their  duties  with  prudence,  vigilance 
and  fidelity,  and  to  apply  its  assets,  in  the  event  of  in- 
solvency, for  the  benefit  of  the  creditors  in  preference 
to  the  claims  of  stockholders  or  other  persons,  is  a  pro- 
position which  is  not,  and  cannot  be,  disputed.  But 
that  they  are  technically  trustees  for  the  creditors,  is  a 
proposition  which  has  never  been  judicially  affirmed  in 
this  State,  and  is  in  conflict  with  the  great  weight  of 
authority  elsewhere.  JIuch  stress  is  laid  by  the  ap- 
pellees on  the  case  of  i<iairycr  v.  Hong,  17  Wall.  610. 
In  that  case  the  well  established  principle  was  asserted 
that  the  capital  stock  of  a  corporation,  especially  its  un- 
paid subscriptions,  is  a  trust  fund  for  the  benefit  of  the 
general  creditors,  which  cannot  be  withdrawn  from 
their  reach  by  any  act  or  device  on  the  part  of  the  di- 
rectors.    But  no  such  doctrine  as  is  here  contended  for 
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was  there  laid  down.  On  the  contrary,  the  court  recog- 
nized a  distinction  between  the  capital  stock  of  a  cor- 
poration and  its  ordinary  assets  with  which,  it  was 
said,  the  directors  may  deal  as  they  choose. 

"It  is  not  only  settled  that  the  directors  may  make 
preferences  between  creditors^  but  such  preferences  may 
be  made  in  their  own  favor  when  they  themselves  are 
creditors  of  the  corporation.  Of  course  in  such  cases 
they  must  act  with  the  utmost  good  faith,  and  the  trans- 
actions to  be  upheld  must  be  free  from  the  taint  of  fraud 
or  suspicion.  This  was  distinctly  held  in  the  well  con- 
sidered case  of  Buell  i\  Buckingham  &  Co.,  16  Iowa,  284. 
There  the  controversy  was  between  a  judgment  creditor 
of  an  insolvent  corporation  and  one  of  its  directors. 
An  execution  in  favor  of  the  former  was  levied  on  cer- 
tain property  which  the  latter  claimed  by  purchase  in 
discharge  of  a  debt  due  him  by  the  company.  The 
property  was  sold  and  conveyed  to  him  pursuant  to  an 
order  made  by  the  directors,  at  a  meeting  at  which  he 
was  present  and  voted,  his  presence  being  necessary  to 
make  a  quorum  for  business.  The  transaction  was 
assailed  by  the  judgment  creditor  as  illegal  and  void, 
but  it  was  held  to  be  valid. 

"In  Gordon  v.  Preston,  1  Watts,  385,  a  mortgage  by  a 
corporation  was  held  good  which  was  assailed  by  credi- 
tors, on  the  ground,  among  others,  that  it  was  in  favor 
of  the  president  and  treasurer  of  the  company,  and  who 
were  present  at  the  meeting  of  the  directors  when  the 
mortgage  was  authorized  and  executed.  Ch.  J.  Gibson 
delivered  the  opinion  of  the  court.  He  said :  'That  a 
director  may  sustain  the  relation  of  debtor  or  creditor 
in  regard  to  the  corporation,  and  in  the  latter  receive  a 
security,  is  a  proposition  which  requires  not  the  aid  of 
an  argument,  and  here  the  existence  of  a  meritorious 
debt  is  not  disputed.' 

"In  Ashhursfs  Appeal,  60  Penn.  St.  290,  Judge 
Strong,  for  the  court,  said:  'There  must  be  many 
things  which  directors  can  do  for  their  individual  bene- 
fit which  are  binding  upon  a  corjwration  of  which  they 
are  directors.  If  they  have  advanced  money,  I  cannot 
doubt  they  may  pay  themselves  with  corporate  funds. 
If  they  have  become  liable  as  sureties  for  the  corpora- 
tion, they  may  provide  for  their  indemnity.  And  though 
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ordinarily  the  law  frowns  upon  contracts  made  by  them 
in  their  representative  character  with  themselves  as  pri- 
^ate  persons,  such  contracts  are  not  necessarily  void; 
they  are  carefully  watched,  and  their  fairness  must  be 
shown.' " 

The  case  of  Railroad  Co.  v.  Claghorn  et  al.,  1  Spear's 
(Eq.)  562,  decided  by  the  court  of  appeals  of  South 
Carolina  as  far  back  as  1844,  is  to  the  same  eflfect. 
There  it  was  insisted  by  general  creditors  that  a  mort- 
gage executed  to  directors  of  a  corporation  to  indemnify 
them  against  liability  as  indorsers  on  the  company's 
paper  was  constructively  fraudulent  on  the  ground  that 
in  the  execution  of  the  mortgage  the  directors  con- 
tracted with  themselves.  The  validity  of  the  transfer 
by  the  directors  to  themselves  was  sustained,  the  court 
saying:  "There  is,  upon  a  superficial  view,  something 
very  startling  in  this,  if  the  facts  be  true,  and  they  prob- 
ably are  as  to  some,  perhaps  all,  of  the  indorsers;  but 
the  alarm  will  cease  when  we  take  into  consideration 
the  motives  and  influences  which  operate  upon  men  to 
lend  their  credit  to  assist  individuals  or  corporations 
to  pursue  their  enterprises.  The  directors  of  a  corpora- 
tion ought  to  be,  and  generally  are,  better  informed  as 
to  its  liabilities  and  resources  than  any  one  else,  and 
if  they,  having  the  means,  refuse  to  aid  them  in  their 
operations,  by  the  loan  of  money  or  credit,  no  one  else 
will  be  found  to  do  it;  and  I  need  not  add,  what  is 
known  to  all  having  any  experience,  that  an  overween- 
ing confidence  in  their  capacity  to  manage  the  affairs 
of  a  corporation,  and  a  mistaken  view  of  the  state  of  its 
finances,  has  often  involved  the  stockholders,  and  espe- 
cially the  directors,  in  distress  and  ruin.  No  man  likes 
to  give  up  an  enterprise  in  which  he  has  embarked,  un- 
til he  is  satisfied  that  it  cannot  succeed,  and  this  feel- 
ing is  strengthened  by  the  numbers  that  are  embarked 
in  it.  Few  are  willing  to  recede,  whilst  there  are  any 
to  persevere.  Now  there  is  nothing,  either  in  law  or 
equity,  which  forbids  a  member,  or  even  a  director,  of  a 
"corporation,  from  contracting  with  it,  and  like  any 
otlier  individual,  he  has  a  right  to  prescribe  his  own 
terms,  which  the  corporation  are  at  liberty  to  accept  or 
reject,  and  when  the  contract  is  concluded,  he  stands  in 
the  same  relation  to  the  other  creditors  of  the  corpora- 
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tion,  as  any  other  individual  would  under  the  same  cir- 
cumstances. When  the  question  of  priority  arises,  it 
must  depend  on  the  bona  fides  of  the  transaction,  fraud 
or  no  fraud.  If  by  greater  diligence,  and  without 
fraud,  he  has  fairly  gained  an  advantage  over  the  other 
creditors,  he  is  entitled  to  retain  it;  and  I  cannot,  from 
the  evidence  in  this  case,  detect  the  slightest  ground  of 
suspicion  that  there  was  any  fraud  on  the  part  of  the 
indorsers,  in  obtaining  the  mortgage  to  secure  the  debt 
of  the  Steam  Companv." — 1  Speers'  Equity  Rep.  (S.  C.) 
545,  562. 

The  Supreme  Court  of  Vermont  committed  itself 
many  years  ago  to  the  same  doctrine.  Speaking  to  the 
questions  we  have  before  us  here,  for  that  court  that 
eminent  jurist  and  commentator,  Isaac  F.  Redfield, 
used  the  following  language:  "But  it  does  not  occur 
to  us,  that  there  is  any  just  ground  for  charging  the  de- 
fendants, with  the  exception  of  Cummings,  perhaps, 
with  any  actual  or  constructive  fraud.  As  to  construc- 
tive fraud,  it  is  not  competent,  certainly,  to  predicate 
this  of  the  mere  fact  of  a  stockholders  availing  himself 
of  his  superior  advantages,  to  obtain  security  for  debts 
due  to  himself,  to  the  exclusion  of  other  debtors.  The 
stockholder  and  a  stranger,  who  are  both  creditors  of  a 
corporation,  no  doubt  stand  in  very  unequal  positions. 
But  it  is  an  inequality  which  the  law  allows,  and  which 
is  understood  by  those  who  contract  with  corporations, 
and  one  which  will  always  tend,  more  or  less,  to  bring 
in  doubt  the  credit  of  such  bodies.  But  it  is  a  subject, 
with  which  this  court  liave  nothing  to  do.  Some  modi- 
fication of  the  law  upon  this  subject  has  been  attempted, 
I  believe, — to  what  purpose  time  must  determine.  We 
are  content  to  leave  that  subject  as  it  is.  And  while 
we  would,  no  doubt,  guard  the  exercise  of  such  a  privi- 
lege, in  the  stockholders  of  a  corporation,  with  some  de- 
gree of  severity,  we  must  not  forget,  that  all  just  rights 
are  entitled  to  a  fair  consideration  in  a  court  of  justice. 
We  should  not,  then,  watch  the  exercise  of  a  right  with 
so  much  strictness,  as  to  declare  its  mere  existence  to 
be  a  constructive  fraud." — Whiticell  v.  Warner,  20  Vt. 
425,  444. 

The  Supreme  Court  of  Connecticut  unequivocally  de- 
clares the  same  doctrines.     In  the  case  of  Smith  r. 
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th^  ^p-y^  47  Conn.  47,  53-4,  the  following  is  the  opinion  of 
^^  ^ourt  on  the  questions  now  before  us :   "The  plain- 
ly   Botehkiss,  and  Smith,  the  intestate   of  the  other 
^Ht^^tiflf,  were  stockholders  and  directors  of  the  Star 
^  V  Company,  a  joint  stock  corporation.     They  were 
^^itors  to  the  corporation  to  an  amount  exceeding  six 
ttaousand  dollars,  which  was  justly  due  and  unsecured. 
On  the  15th  day  of  December,  1876,  pursuant  to  a  vote 
of  the  board  of  directors,  there  were  transferred  to  them 
from  the  corporation  in  payment  of  their  claim,    per- 
sonal property,  including  that  embraced  in  the  present 
suit,  of  the  value  of  about  six  thousand  dollars.     The 
corporation  was  in  fact  insolvent,  although  it  was  sup- 
posed by  the  parties  at  the  time  that  it  would  be  able 
to  pay  all  its  debts  and    liabilities.     The    transaction 
was  in  entire  good  faith,  with  no  intention  to  defraud 
creditors,  and  there  was  no  fraud  unless  the  same  arises 
as  matter  of  law  from  the  facts  found. 

**We  are  unable  to  discover  any  principle  of  law 
which  renders  the  transaction  fraudulent.  The  corpo- 
ration had  a  right,  and  it  was  its  duty,  to  pay  this  debt. 
These  creditors  had  a  perfect  right  to  receive  pay  in 
money  or  goods,  and  the  fact  that  they  were  stockhold- 
ers and  directors  did  not  modify  or  abridge  that  right, 
so  long  as  there  was  no  actual  fraudulent  intent.  The 
fact,  if  it  be  a  fact,  that  it  operated  to  prefer  these  credi- 
tors, is  not  sufficient  at  common  law  to  stamp  it  as  fraud- 
ulent, for  the  common  law  favored  the  vigilant,  and 
a  creditor  might  lawfully  obtain  a  preference.  It  does 
not  become  fraudulent  under  our  insolvent  laws,  be- 
cause no  proceedings  in  insolvency  were  instituted  in 
due  time,  so  that  the  case  cannot  be  brought  within  the 
operation  of  those  laws.  The  consideration  was  good 
and  adequate,  so  that  there  is  no  badge  of  fraud  in  that 
respect." 

In  a  later  Iowa  case  the  principles  declared  by  Dillon 
in  Buell  v.  Buckingham  &  Co.^  supra,  were  again  an- 
nounced and  reaffirmed,  the  court  saying :  "May  a  di- 
rector enforce  such  a  debt?  We  understand  that  he 
may  become  a  creditor  of  the  corporation,  may  advance 
it  money,  or  sell  it  property,  and  obligations  of  the  cor- 
poration executed  therefor  may  be  enforced  by  him.  In 
this  regard  he  occupies  no  different  position  from  that 


Digitized  by  VjOOQIC 


514  SUPKEilE  COUET  fNov.  Term, 

[Corey  v.  Wadsworth  et  al.] 

of  any  other  creditor ;  and,  if  the  debt  he  holds  was  con- 
tracted in  good  faith,  and  there  is  an  absence  of  fraud 
on  his  part,  he  may  take  security  or  payment,  though 
the  corporation  be  insolvent,  and  he  may  thereby  ac- 
quire priority  in  the  payment  of  his  claim. 

"Counsel  for  defendants  admit  this  proposition,  with 
an  exception  in  the  case  of  the  insolvency  of  the  corpo- 
ration. They  insist  that  the  directors  of  an  insolvent 
corporation  cannot  take  from  it  security,  by  mortgage 
or  other  conveyance  creating  a  lien  upon  its  property, 
even  though  given  in  good  faith,  and  without  fraud  in 
the  transaction.  We  are  not  prepared  to  admit  this 
proi)osition.  A  creditor  may  accept  payment  or  secur- 
ity from  an  insolvent  debtor  free  from  any  claim  of 
other  creditors.  A  corporation  may  make  payment  of 
its  debts,  or  give  its  property  in  security  therefor,  just 
as  a  natural  person  may  do.  If,  therefore,  a  director 
holds  the  indebtedness  of  an  insolvent  cori)oration,  he 
may  take  payment  or  security  in  a  good  faith  and  hon- 
est transaction.  No  reason  can  be  given  why  a  direc- 
tor who  holds  a  valid  debt  against  his  corporation  may 
not,  though  it  be  insolvent,  in  a  fair  and  honest  way, 
take  its  proi)erty  in  security.  If  the  property,  money, 
or  other  consideration  of  the  debt,  was  fairly  used  for 
the  benefit  of  the  cori)oration,  was  added  to  its  assets, 
or  used  in  its  business,  it  would  be  unreasonable  to  hold 
that  the  director  is  deprived  of  rights  and  remedies  held 
bv  other  creditors. 

''It  is  not  shown  in  the  answer  of  defendants  that 
there  Avas  any  bad  faith  or  dishonest  practices  on  the 
part  of  the  creditors  for  whom  i)laintiflf  is  trustee,  in  be- 
coming creditors  of  the  plow  company,  and  taking  se- 
curity from  it.  It  is  true  that  the  courts  will  scan  with 
care,  and  even  with  suspicion,  such  transactions,  and 
demand  that  they  be  accompanied  by  the  utmost  good 
faith.'' — Garrett  v.  Burlington  Plow  Company,  70  Iowa 
(597,  701. 

And  in  a  yet  later  <»ase  the  same  court  uses  the  fol- 
lowing language :  "Counsel  for  the  appellant  contends 
that  the  ^organization  of  the  company  by  the  stockhold- 
ers of  the  old  cori)oration  was  for  the  purpose  of  trans- 
ferring the  property  of  the  old  organization  in  fraud  of 
creditors.'    It   is   not  alleged  in  the  petition  that  such 
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sale  and  conveyance  was  made  with  the  intent  and  for 
the  purpose  of  defrauding  creditors,  but  that  what  was 
done  amounted  to  an  unlawful  preference.  In  other 
words,  we  understand  the  claim  to  be  that  what  was 
done  amounts  to  a  legal  fraud,  as  distinguished  from  an 
actual  fraudulent  intent.  If  wrong  in  this,  we  find 
from  the  evidence  that  the  defendants  did  not  intend  to 
defraud  any  one.  Such  was  not  their  purpose,  but  they 
honestly  believed  they  had  the  legal  right  to  procure  the 
mortgage,  and  thus  secure  themselves,  although  other 
cn^litors  of  the  corporation  were  not  secured  or  paid; 
and  whether  they  had  this  right  is  the  important  ques- 
tion in  this  case.  The  evidence  satisfies  us  that  the 
Marshall  County  Company  was  indebted  to  the  mort- 
.  gagees  in  the  sum  of  8^10,000  at  the  time  the  mortgage 
was  executed,  and  that  such  indebtedness  was  con- 
tracted in  good  faith.  The  mortgagees,  it  is  true,  were 
officers  and  stockholders  of  the  corporation;  but,  not- 
withstanding this  fact,  they  had  the  right  to  procure  the 
corporation  to  execute  the  mortgage,  although  other 
creditors  of  the  corporation  are  unable  to  obtain  pay- 
ment of  their  indebtedness.  Corporations  can  make 
contracts,  and  transfer  property;  possessing  the  same 
powers  in  such  respects  as  private  individuals.  (Code, 
i§1059. )  Such  is  the  rule  in  the  absence  of  a  statute, 
and  therefore  it  has  the  right  to  prefer  one  creditor  to 
another.  (2  Mor.  Priv.  Corp.  §802.)  The  fact  that 
the  preference  is  exercised  in  favor  of  directors  or  share- 
holders of  the  corporation  is  immaterial,  although  the 
director  or  shareholder  may  have  voted  for  the  proposi- 
tion, and  the  security  given  was  to  secure  an  indebted- 
ness to  himself. — Bucli  v.  Buckingham,  16  Iowa,  284; 
(Uirrctt  r.  Bt(rUnf/ton  Ploir  Co,,  70  Id.  697.  It  is  in- 
sisted that  this  case  is  distinguished  from  those  cited, 
because  of  the  fact  that  all  of  the  officers,  directors  and 
shareholders  voted  in  favor  of  the  creation  of  the  indebt- 
edness, and  the  execution  of  the  mortgage.  We  do  not 
believe  this  can  or  should  make  any  diflference.  The 
material  question  is  one  of  right  and  power;  and,  if  this 
exists,  it  is  immaterial  whether  this  power  is  exercised 
by  all  or  a  part  of  the  persons  in  whom  the  power  is 
vested." — Warfiehl,  Howell  d  Co,  r.  The  Marshall  Conn- 
i\j  Canninfi  Co,.  72  Iowa,  666,  669. 

The  Supreme  Court  of  Missouri  fully  supports  all  the 
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views  we  have  set  forth  in  this  opinion.  Among  the 
many  cases  decided  by  that  court  upholding  the  right 
of  director  creditors  of  an  insolvent  corporation  to  pay 
themselves  by  a  transfer  of  corporate  property,  we  refer 
specially  to  two  among,  if  not,  the  latest.  The  opinion 
of  the  court  in  the  case  of  Schufeldt  v.  Smithy  131  Mo. 
280,  286  et  seg.^  is  as  follows :  "Most  of  the  questions 
involved  in  this  record  have,  in  some  recent  cases  in  this 
court,  been  given  careful  and  exhaustive  consideration. 
The  investigations  given  the  subject  have  been  more 
labored  and  thorough  on  account  of  apparent  want  of 
harmony  in  some  of  the  previous  decisions  of  this  court, 
as  well  as  on  account  of  the  diversity  of  opinion  in  other 
jurisdictions.  The  conclusion  reached  by  each  of  the 
divisions,  which  received  the  concurrence  of  all  the 
members,  may  be  briefly  given  in  the  language  of  the 
syllabi  prepared  by  the  judge  who  wrote  one  of  the  opin- 
ions as  follows : 

*A  corporation  in  failing  circumstances  may  *  * 
*  prefer  one  creditor  to  another  in  discharging  its  ob- 
ligations, if  such  preference  is  made  in  good  faith  while 
the  property  of  the  company  remains  in  its  possession, 
unaffected  by  liens  or  by  process  of  law.  ♦  ♦  ♦  Mere 
insolvency  of  a  corporation  does  not  of  itself  transform 
its  assets  into  a  trust  fund  for  the  equal  benefit  of  all 
its  creditors.' — Albcrger  v.  Batik,  123  Mo.  313;  Slavens 
r.  Cook  Drug  Company^  128  Mo.  341;  Wagoner-Gates 
Milling  Co,  v.  Commission  Company,  128  Mo.  473. 

"It  would  seem  to  follow  logically  from  these  decis- 
ions that  a  preference  may  be  made  to  a  director  for  a 
debt  directly  due  him  from  the  corporation,  unless  it 
would  be  defeated  by  his  own  act  in  voting  himself  the 
preference. 

"But  it  is  insisted  Avith  much  earnestness,  and  argued 
with  great  ability,  that  the  directors  had  no  powder  to 
bind  the  corporation  to  an  agreement  made  with  them- 
selves, and  in  which  they  had  a  personal  interest,  and 
that,  therefore,  the  resolution  of  the  board  of  directors 
authorizing  preferences  to  be  given  the  members  tliere- 
of  over  other  creditors,  and  the  deed  of  trust  executed 
in  pursuance  thereof,  were  absolutely  void. 

"This  contention  must  rest  upon  one  of  two  theories, 
either  that  the  directors  of  a  corporation  are  trustees 
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for  its  creditors,  and  its  assets  constitute  a  trust  fund 
which  they  must  apply  ratably  toward  the  satisfaction 
of  all  the  debts,  or  that  such  a  transaction  is,  upon  its 
face,  constructively  fraudulent. 

"As  has  been  seen,  the  so-called  trust  fund  theory  as 
applied  to  a  corporation  while  dominion  over  its  prop- 
erty is  retained  is  not  recognized  in  this  State  as  being 
sound.  Nothing  additional  need  be  said  on  that  sub- 
ject. 

"The  board  of  directors  are  undoubtedly  trustees  for 
the  corporation  and  stockholders,  and  when  acting  for 
them  are  bound  to  exercise  the  utmost  good  faith.  Any 
attempt  in  dealing  with  its  property  or  affairs  to  se- 
cure themselves  personal  advantages  over  other  stock- 
holders should,  at  least,  be  subject  to  the  most  rigorous 
scrutiny. — Hill  v.  Rich  Hill,  etc.  Co.,  119  Mo.  9,  and 
cases  cited. 

"But  it  can  not  be  said  as  a  correct  proposition  of  law 
that  officers  of  a  corporation  can  not  themselves,  and  in 
their  own  names,  contract  with  it.  To  so  hold  would 
virtually  deny  to  corporations  the  credit  upon  which  so 
much  of  the  business  of  the  country  is  transacted,  and 
which  is  so  essential  to  success.  If  the  stockholders 
and  officers  of  corporations  are  not  permitted  to  ad- 
vance money  to  them,  or  to  indorse  for  them,  without 
subjecting  themselves  to  such  disadvantages,  they 
would  be  deprived  of  their  most  valuable  source  of 
credit.  A  corporation  naturally  looks  to  those  inter- 
ested in  its  affairs  for  accommodations.  If  directors 
can  lend  the  corporation  money,  or  indorse  for  it,  they 
should  certainly  have  the  same  right  to  collect  the  debts 
or  secure  themselves,  as  is  accorded  to  other  creditors. 

"The  cases  cited  abundantly  show  that  a  corporation, 
so  long  as  it  has  control  of  its  property,  though  insol- 
vent, may,  when  acting  honestly,  prefer  one  creditor  to 
another.  A  mortgage,  then,  giving  such  preference  is 
not  constructively  fraudulent.  Neither  the  corpora- 
tion nor  the  otlier  stockholders  are  injured  by  the  pref- 
erence given.  To  defeat  them  actual  fraud  should  be 
shown.  The  honest  debts  all  stand  and  should  stand 
on  equal  footing.  All  tlie  creditors  should  have  equal 
rights  to  enter  in  the  race  of  diligence.  The  fact  that 
the  race  may  be  unequal  should  not  deprive  the  winner 
of   his   reward.     An    individual   debtor  can  prefer  his 


Digitized  by  VjOOQIC 


518  SUPKEME  COUET  tNov.  Term, 

[Corey  v.  Wadsworth  et  al.] 

family,  his  neighbors,  and  his  friends.  If  the  preferred 
debt  is  honest,  the  preference  can  not  be  impeached, 
though  the  wife  of  the  debtor  secure  the  advantage. 
Hart  i\  Lccte,  104  Mo.  338;  liilcy  i\  Vaughan,  116  Mo. 
176.  No  reason  can  be  seen  why  a  corporation  may  not 
also  prefer  its  friends.  Tliere  is  no  more  equity  in  al- 
lowing an  individual  debtor  to  prefer  his  creditor  wife 
or  children,  than  in  allowing  a  corporation  to  prefer  its 
stockholders  and  officers.  To  permit  equities  to  con- 
trol would  defeat  all  preferences. 

*' While  the  owner  of  property  retains  the  power  of  its 
disposal,  he  may  apply  it  to  the  payment  of  any  honest 
debt,  is  the  rule  upon  which  the  right  to  make  prefer- 
ences among  creditors  rests.  The  rule  should  apply  as 
well  to  cori>orations  as  to  individuals,  and  any  change 
should  be  made  hy  the  legislature  and  not  by  the  courts. 
If  the  debt  is  an  honest  one,  and  the  corporation  had 
the  power  to  contract  it,  it  has  the  right  to  pay  or  se- 
cure it,  and  no  fraud  can  be  imputed  to  it  from  the  fact 
that  it  is  paid  or  secured  in  preference  to  another. 

'*  ^It  may  be  conceiled,'  said  Judge  Taft  in  a  recent 
case,  *that  the  trust  relation  justifies  and  requires 
courts  of  equity  to  subject  preferences  by  an  insolvent 
corporation  of  its  oAvn  directors  to  the  closest  scrutiny, 
and  places  the  burden  upon  the  preferred  director  of 
showing,  beyond  (]uestion,  that  he  had  a  bona  fidr  debt 
against  the  corporation ;  but  we  do  not  see  why,  if  a  cor- 
poration may  prefer  one  creditor  over  others,  it  may 
not  prefer  a  director  who  is  a  bona  fide  creditor.  Pref- 
erences are  not  based  on  any  equitable  principle.  They 
go  by  favor,  and  as  an  individual  may  prefer,  among  his 
creditors,  his  friends  and  relatives,  so  a  corporation 
may  prefer  its  friends.' — Brown  r.  Furniture  Co.,  58 
J'>d.  hVp.  loc,  cit.  292.  See,  also,  ^yorthen  v.  Griffith. 
2S  S.  W.  Kep.  (Ark.)  286,  and  cases  cited.-' 

And  in  the  yet  later  case  of  Butler  r.  Harrison  Land 
tO  Mining  Co.,  139  Mo.  467,  the  following  propositions  as 
shown  by  the  head  notes  were  laid  down : 

^*1.  The  transfer  by  an  insolvent  corporation  of  its 
property  to  its  directors,  who  are  bona  fide  creditors  be- 
cause of  money  previously  advanced  by  them  to  the 
company,  is  valid  as  against  general  creditors. 

'*2.  The  law  does  not  limit  the  power  of  corporations 
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to  transfer  its  propertv  bj-  fair  dealing  in  the  interest  of 
its  stockholders  so  long  as  the  corporation  undissolved 
holds  the  title  thereto  and  the  possession  thereof.  Nor 
is  it  true  that  as  soon  as  a  condition  of  insolvency  is  ap- 
proached, its  property  is  impressed  with  a  trust  for  the 
general  good. 

"3.  A  corporation  can  transfer  its  property  to  its 
directors  to  pay  money  advanced  to  it  by  them  in  the 
same  way  that  it  can  use  that  property  to  pay  the  presi- 
dent or  other  ofl&cer  for  services  performed  by  him  in 
managing  the  business. 

''4.  The  trial  court  committed  error  in  holding  that 
land  honestly  transferred  by  a  corporation  to  its  direc- 
tors in  liquidation  of  subsisting  debts  was  impressed 
with  a  lien  or  trust  in  behalf  of  a  third  party  who  had 
obtained  a  judgment  against  the  company  after  such 
transfer. 

'^5.  The  directors  of  a  corporation,  when  bona  fide 
creditors,  stand  on  a  footing  equally  as  good  as  its  gen- 
eral creditors;  and  if  such  corporation  has  in  good  faith 
transferred  its  entire  property  to  such  directors  in  pay- 
ment of  an  honest  debt,  a  general  creditor  whose  claim 
Mas  not  a  lien  at  the  time  of  the  transfer,  has  no 
remedy." 

In  New  Jersey  also  it  is  the  established  law  that  a 
sale  at  a  fair  valuation  by  the  directors  of  the  property 
of  an  insolvent  corporation  to  themselves  in  payment  of 
just  debts  due  them  is  valid  as  against  stranger  credi- 
tors whose  debts  in  consequence  go  unpaid. — Wilkinson 
V.  Baucric,  41  N.  J.  Eq.  635,  613-5. 

The  Supreme  Court  of  Arkansas,  speaking  by 
JiiDDiCK^  J.,  after  utterly  repudiating,  as  we  have  done, 
the  idea  that  the  assets  of  an  insolvent  corporation  con- 
stitute a  trust  fund  for  its  creditors,  proceeds  to  discuss 
the  right  of  such  corporation  to  prefer  its  directors  in 
the  payment  of  debts,  as  follows :  "But  it  is  contended 
that  the  funds  of  an  insolvent  corporation  are  in  the 
hands  of  the  directors  to  be  disbursed  on  their  unbiased 
and  impartial  judgment,  and  that  when  personal  inter- 
est or  individual  gain  is  an  element  subserved  through 
their  preference,  it  should  be  set  aside  as  being  in  con- 
travention of  sound  equitable  principles.  To  support 
this  contention,  counsel  cite,  among  other  cases,  the  well 
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considered  case  of  Mallory  v.  Mallory-Wheeler  Co.j  38 
A.  &  E.  Corp.  Cases,  120.  In  that  case  the  directors 
of  a  corporation  undertook  to  use  their  official  j)osition 
for  their  own  benefit,  and  to  increase  their  salary,  to  the 
injury  of  the  interests  of  the  corporation.  The  familiar 
rule  that  no  one  acting  in  a  fiduciary  capacity  shall  be 
permitted  to  make  use  of  that  relation  for  his  own  ben- 
efit, at  the  expense  of  the  interests  of  his  principal,  was 
invoked  by  the  corporation,  and  applied  by  the  court. 
There  can  be  no  doubt  that  the  rule  was  properly  ap- 
plied in  that  case,  for  the  directors  are  agents,  and,  to  a 
certain  extent,  trustees  of  the  corporation.  They  will 
not  be  allowed  to  enter  into  engagements  in  which  they 
have  a  personal  interest  conflicting  with  the  interest  of 
their  principal,  whose  interests  they  are  bound  to  pro- 
tect. The  rule  is  of  wide  application,  and  applies,  as 
was  held  in  that  case,  to  agents,  partners,  guardians,  ex- 
ecutors, and  to  trustees  generally,  as  well  as  to  the 
directors  and  managiufc  officers  of  corporations.  If  per- 
sonal engagements  hostile  to  the  interest  of  their  prin- 
cipals are  entered  into  by  persons  holding  such  fiduciary 
relations,  they  are  not,  in  law,  absolutely  void,  but 
voidable  at  the  election  of  their  principals.  We  do  not 
see  how  that  rule  can  apply  in  this  case,  for  the  party 
complaining  here  is  not  the  corporation,  but  certain 
creditors  of  the  corporation.  The  directors  of  a  corpo- 
ration are  neither  trustees  nor  agents  of  the  creditors, 
and  they  do  not  occupy  a  fiduciary  relation  towards 
them,  and,  therefore,  the  rule  does  not  apply. 

"Although  there  are  expressions  in  many  of  the  cases 
(tited  by  counsel  that  seem  to  support  the  contention 
preferences,  the  directors  of  such  corporation  must  be 
that,  even  when  an  insolvent  corporation  may  make 
free  from  personal  bias  in  disbursing  its  assets  and 
making  sucli  preferences,  yet  we  do  not  believe  that  such 
a  rule  has  any  sound  reason  to  rest  upon.  The  very 
fact  that  preferences  are  made  shows  always  that  the 
partj'  making  them  is  biased  more  or  less  towards  the 
person  in  whose  favor  they  are  made.  As  long  as  pref- 
erences are  alloAved  to  be  made  by  insolvent  debtors, 
they  will  be  dictated  more  or  less  by  the  personal  bias  of 
the  person  making  them.  The  individual  debtor,  when 
insolvent,  and  forced  to  make  an  assignment,  generally 
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prefers  his  friends,  and  often  members  of  his  own  fam- 
ily. The  home  creditor  and  neighbor  is  preferred  at  the 
expense  of  the  non-resident  one,  perhaps  equally  deserv- 
ing. So,  when  this  dry  goods  company  came  to  make  an 
assignment,  itis  not  strange  that,  in  making  preferences, 
it  should  favor  the  home  creditors.  The  contention  that 
the  estate  of  an  insolvent  debtor  should  be  disbursed  by 
some  one  acting  without  bias  or  personal  interest  would 
apply  almost  as  well  to  the  case  of  an  assignment  by  an 
insolvent  individual  or  partnership  as  to  that  of  a  cor- 
poration, and,  if  adopted,  would  result  in  forbidding  all 
preferences  in  assignments  by  insolvent  debtors,  a  re- 
sult that  might  be  productive  of  much  good,  but  it  is  one 
that  the  courts  must  leave  it)  the  wisdom  of  the  legisla- 
ture to  accomplish ;  for,"  to  quote  the  language  of  Judge 
Caldwell,  in  Gould  t\  Railroad  Co,,  the  right  to  make 
preferences  'is  too  firmly  imbedded  in  our  system  of 
jurisprudence  to  be  overthrown  by  judicial  decision, 
and  it  can  no  more  be  overthrown  by  the  courts  in  its 
application  to  corporations  than  to  individuals.' — Gould 
c,  Railivay  Co.y  52  Fed.  Rep.  684.  That  was  a  case  that 
arose  in  this  State,  and  was  controlled  by  the  laws  of 
this  State,  and,  after  an  examination  of  the  authorities, 
the  court  held  that  an  insolvent  corporation  of  this 
State  may  prefer  its  creditors,  whether  they  be  officers 
of  the  corporation  or  strangers..  *The  doctrine  estab- 
lished by  the  best  considered  cases,  and  by  the  Supreme 
Court  of  the  United  States,'  says  Judge  Caldwell,  in 
his  opinion  in  that  case,  4s  that  the  mere  fact  that  cred- 
itors of  a  corporation  are  directors  and  stockholders 
does  not  prevent  their  taking  security  to  themselves  as 
individuals  to  secure  a  hona  fide  loan  of  money  previous- 
ly made  to  such  corporation,  and  used  by  it  in  conduct- 
ing its  legitimate  business.' " — Worthen  v.  Griffith^  59 
Ark.  562,  578. 

The  same  position  has  been  taken  by  the  circuit  court 
of  appeals  of  the  sixth  circuit.  In  Brown  v.  Grand  Rap- 
ids Parlor  Furniture  Co,,  58  Fed.  Rep.  286,  the  court, 
by  Taft^  Circuit  Judge,  say:  "We  now  come  to  a 
question  whether  the  fact  that  Harry  and  W.  J.  Long, 
directors,  were  interested  as  guarantors  and  indorsers 
upon  most  of  the  notes  secured  by  the  mortgages,  and 
were  directors  and  stockholders  in  the  corporation,  and 
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as  such  voted  to  give  the  inortages,  renders  the  mort- 
gages invalid. 

"Several  cases  have  been  cited,  some  of  them  decisions 
of  circuit  courts  of  the  United  States,  in  which  it  has 
been  "held  that,  while  it  is  lawful  for  a  corporation  to 
prefer  creditors,  it  is  not  equitable  or  permissible  for  di- 
rectors of  a  corporation  to  prefer  themselves,  even  if 
they  are  bona  fide  creditors,  because  they  are  trustees. 
It  may  be  conceded  that  the  trust  relation  justifies  and 
requires  courts  of  e(iuity  to  subject  preferences  by  an  in- 
solvent corporation  of  its  own  directors  to  the  closest 
scrutiny,  and  places  the  burden  upon  the  preferred 
director  of  showing,  beyond  question,  that  he  had  a  bona 
fide  debt  against  the  corporation;  but  we  do  not  see  why, 
if  a  corporation  may  i)refer  one  creditor  over  others,  it 
may  not  prefer  a  director  who  is  a  bona  fide  creditor. 
Preferences  are  not  based  on  any  equitable  principle. 
They  go  by  favor,  and  as  an  individual  may  prefer, 
among  his  creditors,  his  friends  and  relatives,  so  a  cor- 
poration may  prefer  its  friends." 

The  Supreme  Court  of  Michigan  is  fully  committed  to 
the  same  doctrine.  In  Bank  v.  Salt  d  Lumber  Co.,  90 
Mich.  345,  350,  opinion  by  Montgomery^  J.,  it  is  said: 
"Nor  is  it  the  law  of  this  State  that,  as  soon  as  a  corpo- 
ration becomes  insolvent,  the  directors  of  the  corpora- 
tion become  trustees  for  all  the  creditors  alike,  in  such 
sense  as  to  prevent  their  giving  valid  security  by  way  of 
preference  to  one  of  the  stockholders  or  directors.  We 
are  aware  that  the  decisions  in  the  various  States  are 
not  uniform  as  to  the  question,  and  that  a  number  of 
very  eminent  text-Avriters  have  deprecated  a  state  of  the 
law  which  admits  of  such  preferences.  But,  to  adopt 
the  language  of  Dillon,  J.,  in  Buell  v.  Buckingham,  16 
Jowa,  2S4,  this  condition  of  the  law  'may  constitute  a 
good  legislative  reason  for  giving  priority  to  outside 
creditors,  but  the  legislature  must  furnish  the  remedy.' 

**ln  the  case  referred  to  it  was  held  that  being  an 
officer  of  the  corporation  did  not  deprive  Buell  of  the 
right  to  enter  into  competition  with  the  other  creditors, 
and  run  a  race  of  diligence  Avith  them. 

"The  rule  in  this  State  has,  Ave  think,  been  established 
since  the  case  of  Toirn  r.  Bauk,  2  Doug.  530,  that  a  cor- 
poration nmy,  in  the  absense  of  legislative  restriction, 
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deal  with  its  property  precisely  as  an  individual  may, 
and  may  prefer  one  creditor  over  another;  and  hence 
that  the  assets  do  not  become  a  trust  fund,  for  pro  rata 
distribution  among  all  its  creditors.  *  *  This  is  the 
substance  of  the  rule  stated  in  both  Totcfi  r.  Bank  and 
TurnbuU  v.  Lnmhrr  Co,  And  in  the  later  case  of  Kendall 
V.  Bishop,  76  ilich.  634,  a  mortgage  had  been  given  to 
secure  the  directors  of  the  corporation,  and  to  secure 
paper  upon  which  they  were  indorsers.  The  question 
under  consideration  was  fully  discussed  in  the  briefs  of 
counsel,  and  it  was  ^aid  by  Mr.  Justice  Campbell : 

<*  *There  seems  to  be  no  reason  Avhy  one  honest  credi- 
tor should  be  on  a  worse  footing  than  another,  and  we 
do  not  find  in  our  law  any  such  distinction.'  "  See  also 
Lucas  V.  Friant,  69  X.  W.  Kep.  735. 

The  Supreme  Court  of  Mississippi  in  effect  indorses 
the  doctrine  that  director  creditors  of  an  insolvent  cor- 
poration may  prefer  themselves  in  payment  of  their 
claims  by  a  transfer  of  corporate  property. — Sells  &  Go. 
r.  Rosedale  Co.,  72  Miss.  590. 

In  Gould  V.  Little  Rock  Rij.  Co.,  52  Fed.  Rep.  680,  684, 
it  is  said  by  Caldwell,  Judge,  after  repudiating  the 
''trust  fund''  doctrine:  "It  is  next  contended  that  the 
deed  of  trust  is  void  because  it  was  executed  to  secure 
debts  due  to  persons  who  were  directors  of  the  corpora- 
tion, and  large  holders  of  its  stock  and  mortgage  bonds. 
The  money  was  actually  advanced  by  the  directors  in 
good  faith  for  the  benefit  of  the  company,  and  was  used 
by  the  company  for  legitimate  corporate  purposes.  It 
was  not  loaned  or  advanced  for  the  purpose  of  obtaining 
any  advantage  over  the  corjmration  or  its  other  stock- 
holders or  creditors,  but  to  conserve  and  protect  the  best 
interests  of  all  persons  interested  in  the  property.  It  is 
obvious  that  the  directors  who  made  these  advances  did 
not  do  so  from  choice,  or  because  they  esteemed  it  a 
safe  or  profitable  investment  in  itself.  They  made  the 
advances  because  the  (corporation  stood  in  pressing  need 
of  the  money,  and  its  failure  to  get  it  Avas  likely  to  result 
injuriously  to  all  its  creditors  and  stockholders.  The 
inducement  to  make  the  loan  was  to  protect  and  give 
value  to  their  own  large  interests  as  creditors  and  stock- 
holders of  the  corporation;  but  all  other  creditors  and 
stockholders,    in    i)roportion    to    their    interests,    were 
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equally  protected  and  benefited  by  fhe  loan.  Upon 
these  facts,  the  deed  of  trust  executed  by  the  direction 
of  the  stockholders  and  board  of  directors  to  secure  the 
advances  previously  made  by  these  four  directors  to  the 
company  is  a  valid  security.  The  advances  constituted 
a  valid  debt  against  the  corporation,  which  it  was  le- 
gally liable  to  pay,  and  could  have  been  compelled  to 
pay  by  suit.  Where  a  corporation  is  legally  liable  to 
pay  a  debt,  it  may  undoubtedly  give  a  security  for  its 
payment.  The  use  of  its  property  to  pay  or  secure  a 
bona  fide  debt  is  not  an  unlawful  use  or  diversion  of  its 
property,  no  matter  what  official  relation  the  creditor 
sustains  to  the  corporation.  The  corporation  is  under 
the  same  obligation  to  pay  a  bona  fide  debt  due  to  one  of 
its  directors  and  stockholders  that  it  is  to  pay  a  debt 
due  to  a  stranger,  and  a  security  given  for  a  debt  due  to 
a  director  and  stockholder  is  as  valid  as  a  security  given 
to  any  other  creditor.  The  doctrine  established  by  the 
best  considered  cases  and  by  decisions  of  the  Supreme 
Court  of  the  United  States  is  that  the  mere  fact  that 
creditors  of  a  corporation  are  directors  and  stockhold- 
ers does  not  prevent  their  taking  security  to  themselves 
as  individuals  to  secure  a  bona  fide  loan  of  money  pre- 
viously made  to  such  corporation,  and  used  by  it  in  con- 
ducting its  legitimate  corporate  business.  Among  the 
States  maintaining  this  doctrine  may  be  mentioned 
Vermont,  Massachusetts,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Virginia.  Illinois,  Minnesota  and 
Iowa. 

"And  to  the  same  effect,  see  Duncomb  v.  Railroad  Co., 
84  N.  Y.  190,  88  N.  Y.  1;  Harts  v.  Brown,  77  111.  226; 
Kcwhn-ald  v.  Hotel  Co.,  106  111.  439;  Stratton  v,  Allen, 
1()  N.  J.  Eq.  229;  Wilkinson  r.  Baucrle.  41  N.  J.  Eq.  635, 
7  Atl.  Kep.  514;  Bank  i\  Whittle,  78  Va.  737;  Ashhtirsfs 
Appeal,  60  Pa.  St.  n4;Whitircll  v.  Warner,  20  Vt.  425; 
Gordon  v,  Preston,  1  Watts,  386;  Sargent  v.  Webster,  13 
3Ietc.  (Mass.)  497;  Kitchen  r.  Railway  Co.,  69  Mo.  224; 
Oil  Co,  V,  Marbiiry,  91  U.  S.  587. 

*'An  exhaustive  and  luminous  discussion  of  this  ques- 
tion is  found  in  the  opinion  of  the  Supreme  Court  of 
Minnesota,  delivered  by  Judge  5Iitchell^  in  the  case  of 
H  OS  pes  r.  Car  Co.,  50  S".  W.  Kep.  1117.  The  reasoning 
of  the  learned  judge  who  delivered  the  opinion  of  the 
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court  in  that  case  makes  it  extremely  clear  that  an  in- 
solTent  corporation  may  prefer  its  creditors,  whether 
they  be  officers  of  the  corporation,  or  strangers;  and 
that  there  is  no  foundation  for  the  doctrine  that  the  in- 
solvency of  a  corporation  has  the  efifect  to  convert  its  as- 
sets into  a  ^  trust  fund,'  in  the  technical  sense  of  that 
term,  and  its  officers  into  mere  trustees  charged  vrith 
the  duty  of  distributing  its  assets  ratably  among  its 
creditors." 

The  view  we  have  been  elaborating  is  fully  supported 
also  by  the  English  courts.  It  is  there  held  that  the 
assets  of  an  insolvent  corporation  are  not  a  trust  fund 
for  creditors,  that  its  directors  are  not  trustees  for  cred- 
itors, and  that,  of  consequence,  stranger  creditors  can- 
not avoid  the  disposition  of  its  assets  by  directors  in  the 
preferential  payment  of  their  own  just  claims.  In 
Jn  re  Wincham  Shiphiiildiny,  Boiler  &  Salt  Co.,  9  L.  K. 
Ch.Div.322,the  facts  were  that  assets  of  the  corporation 
were  used  by  the  directors  in  paying  a  corporate  debt 
for  which  they  wer^  personally  liable.  The  transaction 
was  attacked  by  stranger  creditors  on  the  ground  that 
the  directors  were  trustees  for  them,  and  as  such  could 
not  thus  contract  for  their  own  benefit  to  the  detriment 
of  the  complainants.  Vice  Chancellor  Bacon,  agreed 
with  them  and  granted  relief,  but  on  appeal  the  learned 
Jessel,  Master  of  the  Rolls,  reversed  the  decree,  and 
sustained  the  transaction,  saying :  "The  Vice  Chancel- 
lor decided  the  question  on  this  ground,  that  the  direc- 
tors were  trustees  of  all  their  powers.  So,  no  doubt, 
they  were.  But  it  is  further  said  that  they  exercised  their 
powers  in  breach  of  trust  and  lor  their  own  benefit,  and, 
therefore,  that  the  act  Avhich  they  did  was  nugatory. 
But  it  appears  to  me  that  the  question  is,  for  whom  were 
they  trustees?  It  does  not  appear  that  the  Vice-Chan- 
cellor  considered  this  point ;  but  it  makes  all  the  diflfer- 
<nce  w^hether  they  were  trustees  for  the  persons  who 
were  injured  by  what  had  been  done  in  this  case, 
namely,  the  other  creditors  of  the  company.  It  has  al- 
ways been  held  that  the  directors  are  trustees  for  the 
sharehiolders,  that  is,  for  the  company.  They  are  the 
managing  partners  of  the  company,  and  if  they  abuse 
their  powers,  which  they  hold  in  trust  for  the  company, 
to  the  damage  of  the   company,  for   their  own  benefit, 
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lliey  are  liable  to  make  good  the  breach  of  trust  to  their 
i'r,striiH  que  trust  like  |<ny  other  trustees.  But  directors 
are  not  trustees  for  the  creditors  of  the  company.  The 
creditors  hare  certain  rights  against  a  company  and  its 
members,  but  they  have  no  greater  rights  against  the  di- 
rectors than  against  any  other  members  of  the  company, 
creditors  have  certain  rights  against  the  directors  than 
against  any  other  members  of  the  company. 

*'That  being  so,  there  was  nothing  to  impose  a  duty  on 
the  directors  not  to  pay  a  debt  of  the  company,  for 
which  they  were  themselves  liable,  in  priority  to  other 
debts,  unless  sect.  164  of  the  Act  of  1862  applied,  which 
it  certainly  does  not  in  the  present  case.  The  payment 
to  the  bank  was  not  a  fraudulent  preference;  it  was 
made  in  the  ordinary  course  of  business.  It  was  a  good 
jmyment,  and  could  not  be  recovered  back;  therefore, 
the  directors,  although  they  derived  a  collateral  advan- 
tage to  themselves,  did  not  injure  their  ccstuis  que  trust. 
The  payment  was  not  any  breach  of  duty  to  the  only  per- 
sons for  whom  they  were  trustees." 

The  reasoning  of  these  authorities  cannot,  in  our 
opinion,  be  answered.  Certainly  the  naked  assertions 
of  some  courts  that  the  law  is  otherwise  is  not  even  a 
pretense  of  refutation.  Surely  also  such  logic  is  not 
met  by  invective.  And  the  conclusions  which  they 
reach,  the  principles  which  they  establish  are  not  only 
logical  and  the  legitimate  and  necessary  consequence  of 
the  most  familiar  and  elementary  doctrines  of  the  law, 
long  recognized,  but  they  are  also  in  the  highest  decree, 
just  and  right. 

The  ai)plication  of  these  principles  to  the  case  at  bar 
leads  to  this  result:  The  transfer  of  property  by  the 
Decatur  Building  Supply  Company  to  Corey  in  pay- 
ment of  debts  the  company  owed  him,  or  to  indemnify 
bim  against  liability  as  indorser  for  the  company  is  not 
rendered  fraudulent  and  void  by  the  facts  that  the  cor- 
poration was  insolvent,  and  that  he  was  a  stockholder, 
director  and  i^resident  of  the  corporation,  and  as  such 
participated  in  the  transaction  by  which  his  claims  were 
ihus  preferred  to  those  of  complainant  and  other 
stranger  creditors. 

The  case  of  Corey  i\  Wufls worth  (99  Ala.  68)  was  di- 
rectly, and  the  cases  of  Gibson  v,  Trowbridge  Co.  (96 
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AJa.  357)  and  Goodyear  Rubber  Co.  v,  Scott  (96  Ala. 
439)  were  in  eflfeet  overruled  by  the  subsequent  case  of 
(yUear  Jewelry  Co.  v.  Volfer,  106  Ala.  205,  which  has 
been  several  times  reaffirmed  by  this  court. — Barrett  & 
Co.  r.  Pollak  &  Co.,  108  Ala.  390;  Pollak  Co.  v.  Miisco- 
(jce  Manufacturing  Co,  108  Ala.  467.  The  later  case  of 
iJary  Lee  Coal  d  By.  Co.  r.  Knox  <t  Co.,  (110  Ala.  632), 
is  irreconcilable  with  the  three  cases  last  above  named, 
and  with  the  foregoing  opinion  in  the  case  at  bar.  On 
the  point  under  consideration,  it  must  be  overruled. 

But,  as  we  shall  presently  see,  the  sale  to  and  pur- 
chase by  Corey  of  the  property  of  the  corporation  was 
covinous  and  vicious  wholly  apart  from  the  considera- 
tion of  his  personal  and  official  relations  to  the  cM)m- 
pany.  The  decree  of  the  chancellor  was,  however, 
based  equally  upon  those  relations  and  upon  actual 
fraud,  and  the  foregoing  will  stand  as  the  opinion  of  the 
court  upon  one  of  the  two  grounds  on  which  his  conclu- 
^ion  was  rested,  and  also  as  supplying  the  reasons  for 
cur  conclusion  in  the  case  of  F.  Anderson  et  al.  v.  Bul- 
lock County  Bank  et  al..  which  we  now  hand  down. 

Now  as  to  the  other  question  in  the  present  case, 
namely :  Whether  the  respondent  Corey  was  under  an 
honest  liability  for  or  hehl  an  honest  debt  against  the 
Decatur  Building  Supply  Co.  commensurate  in  amount 
with  the  value  of  the  property  he  took  from  the  company 
in  case  of  his  liability  or  in  payment  of  his  debt,  one  or 
both,  we  reach  the  conclusion,  the  onus  being  on  him, 
that  he  has  failed  to  show,  with  that  clearness  and  fuU- 
i!ess  which  the  law  requires,  that  he  received  from  the 
corporation  in  payment  of  honest  debts  due  from  the 
corporation  to  himself,  or  to  others  for  which  he  was 
bound  as  surety  or  guarantor,  property,  which  reckoned 
at  its  fair  value,  was  only  sufficient  to  reimburse  him  or 
to  save  him  harmless.  In  reaching  this  conclusion  we 
concede  the  integrity  of  the  bank's  claim  for  six  thou- 
sand dollars  against  the  Supply  Company  as  to  which 
he  was  guarantor  or  surety.  But  it  is  clear  upon  the 
whole  evidence  that  he  received  property  of  considera- 
bly greater  value  than  six  thousand  dollars,  so  that,  all 
other  questions  out  of  the  way,  the  transaction  could 
not  be  allowed  to  stand.  He  seems  to  have  appreciated 
this,  and  insists  that  the  company  owed   him   directly 
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about  eight  hundred  dollars,  which  constituted  in  part 
the  consideration  for  the  property  he  received.  We  do 
not  find  that  the  comi^any  owed  him  this  eight  hundred 
dollars.  In  the  first  place  he  was  very  laggard  in 
bringing  forward  this  claim  at  all;  so  much  so,  indeed, 
that  it  has  earmarks  of  afterthought.  Then,  his  testi- 
mony as  to  the  precise  amount  of  the  claim  and  the  man- 
ner of  its  accrual  is  quite  unsatisfactory.  He,  indeed, 
makes  no  pretense  of  an  accurate  statement  in  either 
respect,  but  in  his  testimony  constantly,  refers  to  fhe 
!)ooks  of  the  company  to  the  efifect  that  they  correctly 
set  forth  the  amount  and  upon  what  account  the  cor- 
lK)ration  incurred  the  debt,  etc.,  etc.  When  the  books, 
thus  vouched  for  by  him,  are  looked  to  they  not  only  do 
not  show  that  the  company  owed  him  this  or  any  other 
sum,  but  to  the  contrary,  when  taken  in  connection  with 
l)is  own  evidence,  they  afl^matively  show  that  he  was  at 
the  time  of  the  transfer  of  this  property  to  him  heavily 
indebted  to  the  company  himself.  We  suppose  it  will 
not  be  controverted  that  a  creditor  who  is  also  in  less 
amount  the  debtor  of  an  insolvent,  cannot  take  prop- 
erty in  payment  except  to  the  amount  of  his  claim  as 
reduced  by  deducting  therefrom  his  indebtedness  to  the 
insolvent.  As  applied  here,  this  rule  would  have  allowed 
Corey  to  take  property  of  the  value  of  |6,000,  for  which 
he  was  bound  to  the  bank,  less  the  amount  he  individ- 
ually and  directly  owed  the  insolvent  corporation.  That 
he  took  largely  more  than  this  there  can  be  no  doubt. 
It  is  true  that  he  testifies  in  a  general  way  that  the 
property  was  worth  less  than  the  amount  of  his  just 
claims  against  the  company,  and  that  it  sold  for  less. 
But  these  conclusions  of  his  are  manifestly  based  upon 
the  unfounded  assumption  that  the  company  owed  him 
about  $800,  independeiitly  of  the  bank  matter,  and  they 
take  no  account  of  the  fact,  as  we  find  it  to  be,  that  in- 
stead of  the  Supply  Company  owing  him  that  sum,  he 
was  indebted  to  it  for  himself  and  on  account  of  Hoy, 
two  or  three,  or  more  thousands  of  dollars.  Then,  too, 
it  is  shown  very  satisfactorily  that  a  great  deal  of  the 
property  he  received  was  not  estimated  at  its  real  value. 
For  instance,  he  took  several  car  loads  of  material — 
sash,  blinds,  doors,  lumber,  etc.,  etc. — ^as  it  came  into 
the  company's  possession  about  the  time  of  the  sale  to 
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him,  at  ten  per  cent,  off  the  costs  at  the  factory,  the 
Supply  Company  paying  the  transportation  charges. 
And  when  added  to  all  these  considerations,  attention 
h)  had  to  the  fact,  which  is  inferable  from  the  evidence 
nnd  which  the  chancellor  found,  that  the  goods  received 
by  him  were  to  a  large  extent  ordered  by  the  Supply 
(,*ompany  at  his  instance,  his  brother-in-law  being  gen- 
eral manager  and  he  president  of  the  company,  from 
complainants  in  this  case  for  the  purpose  of  applying 
l:hem  to  his  alleged  claims  against  the  insolvent  corpor- 
ation, we  are  driven  to  the  conclusion  that  the  w^hole 
transaction  was  tainted  with  actual  fraud,  and  that  the 
i*ffect  of  it  was  not  to  pay  a  bona  fide  debt  with  property 
of  equal  value,  but  to  give  a  large  bonus*  to  Corey  over 
and  beyond  the  amount  of  his  just  claims  against  the 
corporation.  And  upon  this  view  the  decree  of  the  chan- 
cery court  must  be  affirmed. 
Affirmed. 

(Note:  The  following  opinion  was  written  by  Hon. 
Thomas  W.  Coleman^  at  the  time  a  justice  of  this  court. 
At  his  suggestion  the  case  was  passed  over  to  the  pres- 
ent court.  The  opinion  has  been  again  read  and  consid- 
ered in  consultation,  and,  though  it  has  never  been 
adopted  or  concurred  in  by  any  of  the  judges,  it  is 
printed  here  at  Judge  Coleman's  request : 

The  present  bill  is  purely  and  simply  a  creditor's  bill, 
j^seeking  to  subject  the  assets  of  the  insolvent  corpora- 
tion which,  according  to  the  averments  of  the  bill,  Avere 
sold  and  transferred  to  Lorenzo  Corey,  in  fraud  of  cred- 
itors. That  complainants  were  creditors  of  the  Decatur 
Building  Supply  Co.,  a  corporation,  at  the  time  of  the 
»sale  and  transfer  of  the  assets  to  Corey  is  not  contro- 
verted. That  Corey  was  a  stockholder,  a  director  and 
president  of  the  corporation  at  the  time  of  the  transfer 
tvi  him,  and  that  Hot,  the  general  manager,  was  his 
i)rother-in-law,'are  admitted  facts.  A  few  days  prior  to 
tlie  26t'h  of  July,  1888,  the  president,  general  manager 
and  other  oflScers  discussed  the  pecuniary  condition  of 
the  corporation  and  the  necessity  of  making  a  general 
assignment  for  the  benefit  of  its  creditors,  and  this 
<ourse  was  then  agreed  upon.  Corey  employed  and  paid 
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attorneys  to  prepare  tie  deed  for  a  general  assignment, 
and  the  assignment  was  executed  on  July  26th,  1888. 
At  the  time  of  the  execution  of  the  general  assignment, 
its  indebtedness  was  twenty-six  thousand  dollars,  and 
general  creditors,  other  than  those  who  are  officers  of 
the  corporation,  realized  only  fifteen  per  cent,  of  their 
demands,  from  the  pri>perty  assigned.  There  is  no  con- 
tention that  the  assignee  failed  to  discharge  his  duty,  or 
that  less  than  their  value  was  realized  from  the  assets 
conveyed  to  the  assignee.  On  and  from  the  19th  of 
July  to  and  including  a  part  of  the  26th  of  July,  1888, 
many  thousands  of  dollars  worth  of  its  available  assets, 
(salable  proi>erty)  and  some  choses  in  action,  were  sold 
and  transferred  and  delivered  to  Lorenzo  Corey,  and 
by  him  appropriated  to  his  own  use,  are  facts  averred 
in  the  bill  and  fully  sustained  by  the  proof.  The  com- 
plainants base  their  right  to  relief  upon  two  proposi- 
tions :  First,  that  if  in  point  of  fact,  Corey  was  bound 
for  certain  debts  of  the  corporation  as  a  guarantor,  and 
that  if  Corey  was  a  creditor  of  the  insolvent  corpora- 
tion, being  a  stockholder,  director  and  its  president,  and 
exercising  a  controlling  influence,  the  law  will  not  per- 
mit him  to  indemnify  himself  against  liability  as  a 
guarantor,  and  to  prefer  himself  as  a  creditor  to  all  the 
other  creditors  by  the  purchase  of  the  assets  of  the  cor- 
j)oration  in  payment  of  his  demands  and  liability,  he 
at  the  time  knowing  its  insolvent  condition,  and  that  it 
must  necessarily  cease  to  do  business  in  a  few  days. 
i^econd,  that  the  demands  claimed  by  Corey  to  be  due 
him  were  not  bona  fide,  and  that  the  transaction  of  the 
purchase  of  the  assets  was  a  scheme  concocted  at  the  in- 
stance of  Corey  to  protect  him  and  other  officers  of  the 
corporation  who  were  co-guarantors,  and  to  wreck  the 
corporation  for  his  own  benefit;  that  in  the  transaction 
actual  fraud  existed,  and  that  under  either  aspect,  Co- 
rey should  be  held  a  trustee  in  invitum,  and  made  to  ac- 
<*ount  for  the  assets  thus  appropriated.  The  defense  re- 
lied upon  is,  that  Corey  was  liable  as  a  guarantor  to  the 
Exchange  Bank  of  Decatur  for  a  debt  of  the  Decatur 
Building  Supph^  Company,  the  debtor  and  defendant 
corporation,  for  six  thousand  dollars,  and  that  the  cor- 
j)oration  was  indebted  to  him  individually  in  large  sums 
of  money,  advanced  and  loaned  by  him,  and  that  he  paid 
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bv  checks  on  the  Exchange  Bank,  payable  to  the  Deca- 
tur Building  Supply  Co.,  six  thousand  dollars,  with  the 
understanding  and  agreement,  that  it  was  to  be  applied 
to  and  in  payment  of  the  debt  of  the  corporation  due 
the  bank,  for  which  he  and  other  officers  were  bound  as 
giiarantors,  and  that  the  remainder  of  the  property  pur- 
chased by  him  was  in  satisfaction  of  bona  fide  debts  due 
him  from  the  Building  Supply  Company,  and  that  the 
transaction  was  free  from  fraud.  It  was  proven  that 
Corey  was  also  a  stockholder  and  director  in  the  Ex- 
change Bank  of  Decatur;  otherwise,  it  does  not  appear 
that  the  Exchange  Bank  had  any  knowledge  of  the  un- 
derstanding as  to  the  means  provided  for  the  payment 
of  this  debt.  A  further  statement  of  the  facts  can  be 
found  in  the  report  of  the  case  in  99  Ala.  68. 

The  pleading  and  evidence  show  that  Lorenzo  Corey^ 
a  stockholder,  director  and  president  of  the  Building 
Supply  Company,  a  corporation,  with  a  knowledge  that 
it  was  insolvent,  ujwn  the  eve  of  and  in  contemplation 
«^f  a  general  assignment,  appropriated,  under  the  form 
of  a  purchase,  largely  more  than  half  of  its  available 
assets  to  the  payment  of  a  debt  for  which  he  and  other 
oflRcers  were  personally  bound  as  guarantors  and  in 
payment  of  debts  claimed  to  be  due  him  individually, 
thereby  securing  such  an  advantage  and  preference  over 
other  creditors,  so  that  he  sustained  but  little  if  any 
loss,  while  the  other  creditors  did  not  realize  more  than 
fifteen  per  cent,  of  their  claims.  The  question  is,  can 
the  purchase  by  a  director  and  president  be  sustained  in 
a  court  of  equity  against  the  claims  of  the  other  cred- 
itors? Under  well  settled  principles,  such  a  transac- 
tion, the  debts  being  ho7ia  fide,  would  not  necessarily  be 
fraudulent  and  void,  if  made  between  invi duals,  al- 
though the  debtor  might  have  been  hopelessly  insolvent 
at  the  time,  provided  the  assets  were  sold  for  a  fair 
price  and  the  debtor  received  no  benefit  from  the  trans- 
action. Can  the  same  rule  be  applied  in  favor  of  offi- 
cers in  control  of  corporations,  after  the  corjwrations 
have  become  insolvent  and  ceased  to  do  business,  with- 
out doing  violence  to  well  established  rules  necessary 
to  prevent  undue  advantage  and  injustice? 

The  direct  question  was  settled  by  this  court  after  full 
discussion  in  the  case  of  Gibson  v.  Trowbridge  Co.,  (96 
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Ala.  357),  in  which  tiie  court  used  this  language:  "The 
corporation,  however,  became  insolvent,  and  he  (Gib- 
son) being  a  dii'ector,  could  not  purchase  its  stock  in 
trade  and  close  its  operations,  and  thereby  make  himself 
a  preferred  creditor." 

In  the  case  of  Goodyear  Rubber  Co.  v.  Scott^  in  96 
Ala.  439,  this  court  declared,  that  an  insolvent  corpora- 
tion could  prefer  some  of  its  creditors,  but  that  a  di- 
rector or  member  of  tlie  governing  board  of  an  insolvent 
corporation  was  without  liuthority  to  make  himself  a 
preferred  creditor.  In  this  case  Scott  was  a  guarantor 
or  indorser  of  the  insolvent  corporation. 

Tlie  direct  question  was  again  presented  by  demurrer 
to  the  bill  in  the  case  at  bar  on  a  former  appeal  (99  Ala. 
08) ;  and  after  thorough  consideration,  the  conclusion 
was  reached  by  the  court  as  then  constituted,  that  a  di- 
rector or  governing  member  of  the  board  of  an  insolvent 
corporation  was  not  authorized  to  prefer  himself  to  gen- 
eral creditors.  True,  the  learneil  Chief  Justice,  who 
wrote  the  opinion,  contended  that  the  ^'trust  fund"  doc- 
trine v/as  the  '^sounder  rule,"  a  doctrine  which  has  not 
been  accepted  by  this  court,  and  upon  which  the  equit- 
able principle,  that  a  director  or  governing  member  of 
the  board  cannot  prefer  himself  to  other  creditors  does 
not  depend.  In  the  subsequent  case  of  Mary  Lee  Coal 
&  Railway  Co.  (110  Ala.  632),  a  case  held  under  consul- 
tation for  a  long  time,  and  reconsidered  pending  an  ap- 
Ijlication  for  a  rehearing,  we  used  the  following  lan- 
guage: "The  rule  that  a  director  of  an  insolvent  cor- 
poration cannot  prefer  himself,  directly  or  indirectly, 
over  other  crcnlitors  is.  but  the  application  of  a  very 
familiar  principle  to  the  directors  and  stock- 
holders of  a  corporation.  No  insolvent  person 
who  is  a  debtor  is  permitted  to  dispose  of  the 
I>roperty  by  which  a  benefit  is  reserved  to  him- 
self, to  the  prejudice  of  his  creditors.  ♦  ♦  *  ♦ 
In  one  sense,  corporations  are  entities;  but  corporations 
and  the  stockholders  are  not  separate  and  distinct  enti- 
ties for  all  purposes  and  in  all  respects.  A  corporation 
is  a  collective  bodv  composed  of  different  persons. 
Railroad  Co.  r,  Kirholas,  98  Ala.  124;  12  South.  723; 
Mor.  Corp.,  §227.  Whatever  is  of  benefit  to  the  corpora- 
tion, as  a  collective  body,  is  a  benefit  to  the  stockholders 
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or  persons  of  which  it  is  composed.  Corjwrations  are 
controlled  by,  and  act  through,  a  board  of  directors  or 
stockholders.  When^  therefore,  an  insolvent  corpora- 
tioD,  acting  by  its  governing  body,  which,  by  reason  of 
their  relations  to  the  corjwration,  may  know  its  condi- 
tion and  have  advantages  superior  to  other  creditors, 
sells  or  transfers  its  assets  or  any  portion  of  them  on 
such  terms  or  conditions  as  to  place  the  property  be- 
yond the  reach  of  its  creditors,  and  thereby  protect  the 
members,  or  any  of  them,  from  loss,  and  yet  secure  a 
benefit  to  those  who  effect  the  sale  and  transfer, 
whether  consummated  directly  or  through  another  cor- 
poration of  which  they  are  the  owners  and  beneficiaries, 
such  sale  or  transfer  is  in  violation  of  the  rule  which 
prevails  as  to  persons,  and  is  void  as  to  such  persons 
making  the  sale,  and  who  are  thus  benefited.  The  rule 
is  as  much  a  necessity  to  prevent  fraud,  injustice  and 
undue  advantage  on  the  part  of  the  directors  and  stock- 
holders of  corporations  as  to  similar  transactions  be- 
tween individuals.  A  person  cannot  be  a  debtor  to  and 
creditor  of  himself,  but,  by  reason  of  the  fact  that  the 
same  persons  may  be  the  directors  and  stockholders  of 
separate  corjwrations,  one  of  which  may  become  the 
debtor  of  the  other,  and  thus,  though  not  in  name  and 
form,  in  fact,  stockholders  often  sustain  the  relation  of 
debtor  and  creditor  to  themselves.  In  arriving  at  the 
bona  fides  of  transactions  and  motives  of  parties  thus 
situated,  for  the  prevention  of  fraud  and  undue  advant- 
age, and  the  administration  of  justice,  courts  should 
not  regard  corporations  as  separate,  distinct  entities, 
from  the  owners  and  ^stockholders,  and  sanction  as  valid 
transactions  which,  if  done  by  individuals  under  the 
same  circumstances,  would  be  set  aside  and  annulled. 
We  would  not  apply,  however,  to  corporations,  whether 
solvent  or  insolvent,  which  have  not  been  dissolved  or 
ceased  to  do  business  as  a  going  concern,  a  different  rule 
than  that  applied  to  individuals  acting  as  such  in  this 
respect,  and  disable  them  from  paying  some  creditors 
at  the  expense  of  others  under  any  and  all  circumstan- 
ces.— Goodi/rar  Ifuhber  Co,  v,  George  D.  Scott  Co,y  96 
Ala.  439;  li  South.  370." 

These  decisions  declare  the  law  to  be,  that  the  mere 
insolvency  of  a  corporation  does  not  convert  its  assets 
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into  a  trust  fund  for  its  creditors ;  but  by  reason  of  fhe 
nature  of  a  corporation,  and  the  relation  its  governing 
officers  bear  to  it,  any  disposition  of  its  property  after 
insolvency  by  its  officers,  by  which  they  are  preferred, 
or  a  benefit  is  reserved  to  themselves,  over  the  other 
creditors,  will  be  set  aside  as  fraudulent  and  void  at  the 
instance  of  creditors.  This  is  the  conclusion  reached  by 
the  great  weight  of  authority.  All  the  courts  holding 
to  this  view  do  not  proceed  upon  the  same  grounds.  It 
is  the  logical  conclusion  from  the  "trust  fund"  doctrine; 
and  the  courts  maintaining  that  rule,  for  the  most  part, 
declare  their  conclusion  from  it.  Other  courts,  which  do 
not  accept  the  "trust  fund''  doctrine,  as  this  court  has 
done,  reach  the  same  conclusion,  upon  other  grounds. 
Bcuch  V.  Miller,  130  111.  162,  17  Am.  St.  Rep.  291,  and 
extended  notes;  Sweeny  i\  Sugar  Ref.  Co.,  30  W.  Va. 
443,8  Am.  St.  Rep.  88;  LaQrange  Butter  Tub  Co.  v.  Nat. 
Bank  of  Commerce,  122  Mo.  154,  (43  Am.  St.  Rep.  558) ; 
Rouse  V.  Merchants  Nat.  Bank,  46  Ohio  St.  493,  (15  Am. 
St.  Rep.  (544,  and  note) ;  Fh\^t  Xat.  Bank  v.  Knowles,  67 
Wis.  373;  Harjwood  v.  Lincoln.  64  Wis.  639;  Ballin  v. 
Merchants  Bank,  89  Wis.  278,  (46  Am.  St.  Rep.  834, 
reviewing  the  Wisconsin  cases). 

These  authorities  refer  to  many  others.  It  is  true 
that  other  courts  hold  to  a  different  view  and  declare 
that  an  insolvent  corporation  may  prefer  any  creditor; 
even  a  director  or  president  to  other  creditors. — Garrett 
V.  Burlinqton  Poicer  Co.,  70  Iowa,  697,  (59  Am.  Rep. 
461,  and  notes) ;  Worth  en  v.  Oriffith,  59  Ark.  562,  (43 
Am.  St.  Rep.  50,  and  notes).  The  principle  upon  which 
these  latter  cases  proceed  is,  that  a  corporation  is  a 
legal  unit,  in  every  respect  as  much  so  as  an  individual, 
and  that  the  same  rules  of  law  must  be  applied  to  both 
alike.  The  argument,  we  are  of  opinion,  proceeds  from 
a  false  premise.  A  corporation  is  composed  of  several 
persons,  and  not  of  one  person.  It  cannot  act  by  itself, 
but  only  by  agents.  When  the  corporation  increases  in 
wealth,  the  enhancement  redounds  to  the  benefit  of 
those  wlio  compose  it.  When  it  loses  money,  it  is  their 
loss.  The  persons  who  compose  it  are  affected  with  the 
same  infirmities  of  human  nature,  after  the  incorpora- 
tion, as  before.  In  all  business  transactions  done  in  the 
name  of  the  corporation,  those  engaged  in  accomplish- 

VOL.  118. 


Digitized  by  VjOOQIC 


/ 


^^^7.] 


S 


01'  ALABAMA.  535 

[Corey  v.  Wadsworth  et  al.'\ 


kx^  these  business  transactions,  as  its  managing  and 
I  ^/^^rning  officers,  are  subject  to  the  same  selfish  influ- 
^^^  which  would  operate  upon  them  acting  in  their 
v^Vu  ^Yidual  names,  for  their  personal  interest     These 
V^^ers  are  in  a  position  to  know  the  real  condition  of 
«•  Corporation,  an  advantage  not  attainable  by  creditors 
generally.    The  maxim  that  the  law  favors  the  diligent, 
can  have  no  just  application  to  parties  having  such  ad- 
vantages.   When  an  insolvent  debtor  prefers  one  cred- 
itor to  another,  it  is  of  no  pecuniary  advantage  to  the 
debtor;  and  even  in  such  cases,  if  he  secures  a  benefit  to 
himself,  the  preference  will  be  set   aside.     If   this   be 
sound  law  and  good  morals,  certainly  when   an   insol- 
vent corporation  sells  to  those  who  make  up  and  con- 
stitute the  corporation,  the  same  legal  and  moral  rule 
is  violated.    Why  is  it  that  a  partnership  is  prohibited 
'rem  preferring  one  of  its  own  members  to  the  other 
^^editors,  and  the  same  principle  is  not  applicable  to 
corporations  dealing  with  its  own   members   and   offi- 
<^ers?    When  a  person  is  solvent  having  no  creditors  he 
^an  dispose  of  his  property  to  whom  and  on  such  terms 
^^  he  sees  proper,  and  reserve  to  himself  any  benefit  he 
^^^    desire;  but  when  he  is  insolvent,  a  different  rule 
^?*^^e^.    On  account  of  the  limited  liability  of  corpora- 
a/r^^^  the  rule  should  at  least  be  as   strictly   enforced 
l,^^^^st  the  beneficiaries  as  against  persons.     There  is 
One  sound  and  practical  way  of  dealing  with  insol- 
^^^^  corporations  so  as  to  prevent  an  unfair  and  un- 
*-^sA:  advantage  by  its  officers  and  for  protection  of  the 
creditors  in  their  just  rights,  and  that  is,  *^to  treat  the 
officers    and    stockholders    as  the  proprietors,"  or,  as 
Morawetz  says,  always  keep  in  mind  that  a  corporation 
is  an  association  of  persons,  and  to  apply  the  same  rules 
to  them  as  are  applied  to  partnerships  and  individuals, 
80  far  as  to  prohibit  them  from  acquiring  the  assets  in 
preference  to  its  geneial  creditors. 

Mr.  Thompson,  in  his  comprehensive  work  on  Cor- 
porations, has  collected  and  cited  a  great  many  author- 
ities which  treat  of  the  rights  of  creditors  to  the  assets 
of  insolvent  corporations,  and  in  section  1569  declares 
the  "trust  fund"  doctrine  to  be  "nothing  more  than  a 
rale  which  the  law  applies  to  every  other  debtor."  He 
says:  "In  considering  the  power  of  corporations  with 
.  reference  to  their  capital  and  shares,  it  is  necessary  to 
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note  a  fundamental  distinction  between  the  English  and 
American  cases.  In  1824  the  fertile  brain  of  Mr. 
Justice  Story,  invented  the  doctrine  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the  payment 
of  its  creditors;  and  that  the  creditors  have  an  equita- 
ble lien  or  charge  upon  it  superior  to  that  of  the  stock- 
,  holders.  This  has  become  the  settled  doctrine  of  Amer- 
ican courts.  If  this  doctrine  means  anything  more  than 
that  the  creditors  of  a  corporation  must  be  paid  before 
its  property  can  be  distributed  among  its  shareholders, 
then  there  would  be  no  difference  in  this  respect  be- 
tween the  English  and  American  decisions;  for  this  is 
the  rule  which  obtains  in  the  winding  up  of  partner- 
sliips ;  the  imrtnership  creditors  must  be  paid  before  the 
individual  partners  can  divide  the  social  assets  among 
themselves.  And,  indeed,  treating  the  shareholders  as 
proprietors — and  this  is  the  only  practical  judicial  con- 
ception of  their  status — this  rule  is  nothing  more  than 
that  which  the  law  applies  to  every  other  debtor;  he  can- 
not keep  and  enjoy  his  property  leaving  his  debts  un- 
paid."   A  great  manj-  authorities  are  cited  to  this  text. 

Upon  the  doctrine  that  an  insolvent  corporation  can 
prefer  its  own  directors,  he  uses  the  following  language : 

Vol.  5,  §6496.  "The  writer  wishes  to  weigh  his  words 
carefully,  and  not  to  speak  disrespectfully  of  the  judi- 
cial courts;  but  he  feels  that  he  does  not  characterize 
this  doctrine  in  the  language  which  it  deserves,  unless 
he  calls  it  an  infamous  doctrine  which  is  not  supported 
by  any  underlying  principles  of  justice.  It  gives  added 
weight  to  calamity  which  the  public  suffer  through  the 
fact  of  nearly  every  f(»rm  of  industry  passing  into  the 
hands  of  limited  liability  corporations.  The  infamy  is 
intensified  where  the  directors  are  allowed  to  appro- 
priate the  property  of  the  corporation  in  payment  of 
debts  due  from  the  corporation  to  themselves,  leaving 
its  other  creditors  hopelessly  without  remedy." 

Vol.  5,  §6498.  *'It  is  to  be  regretted  that  some  of  the 
American  courts  have  carried  the  right  of  an  insolvent 
corporation  to  prefer  creditors  to  the  extent  of  holding 
that  it  may  not  only  prefer  creditors  who  are  its  own 
shareholders,  but  may  prefer  such  as  are  its  own  direc- 
tors. This  infamous  doctrine  has  been  pushed  to  the 
extent  of  allowing  the  directors  and  shareholders  of  a 
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corpora t ion  to  prefer  themselves  at  the  expense  of  the 
creditors  at  large,  although  the  director  or  shareholder 
may  have  voted  for  the  proposition.  A  conception  which 
proceeds  ujwn  a  similar  level  is  that  the  fact  that  the 
directors  had  falsely  represented  to  the  public  by  means 
of  the  letter  heads  on  which  they  conducted  the  busi- 
ness correspondence  of  their  company,  that  it  had  a  cer- 
tain capital,  does  not  estop  them  from'  preferring  them- 
selves before  the  general  creditors  of  the  company, 
whom  they  have  thus  deceived  in  giving  credit  to  it.  It 
cannot  escape  attention  that  this  doctrine  offers  a  new 
inducement  to  the  incorporation  of  every  species  of  bus- 
iness, because  it  gives  the  members  of  corporations  an 
advantage  over  their  creditors  which  the  members  of  a 
partnership  do  not  possess.  A  partnership  cannot  dis- 
tribute its  assets  to  its  partners  in  preference  to  its 
creditors;  but  under  this  miserable  doctrine,  if  it  be- 
comes incorporated,  it  can  do  so.'^ 

Vol.  5,  §6499.  "It  would  not  be  profitable  to  quote 
the  mouthings  of  judges  upon  this  question;  but  it  is 
strange  that  judges  can  be  found  so  destitute  of  a  sense 
of  justice  as  to  announce  the  following  proposition: 
^There  is  nothing,  either  in  law  or  equity,  which  forbids 
a  member,  or  even  a  director,  of  a  corporation  from  con- 
tracting with  it,  and  like  any  other  individual,  he  has 
a  right  to  prescribe  his  own  terms,  which  the  corpora- 
tion is  at  liberty  to  accept  or  reject;  and  when  the 
contract  is  concluded,  he  stands  in  the  same  relation  to 
the  other  creditors  of  the  corporation  as  any  other  in- 
dividual would  under  the  same  circumstances.  When 
the  question  of  priority  arises  it  must  depend  on  the 
bona  fides  of  the  tr  an  motion,  fraud  or  no  fraud.  If  hy 
greater  diligence  and  without  fraud,  he  has  fairly 
gained  an  advantage  over  the  other  creditors,  he  is  enti- 
tled to  retain  it.^  Undoubtedly  the  directors  have  a 
right  to  contract  with  the  corporation  while  it  is  a  go- 
ing concern,  provided  they  do  it  fairly;  but  in  general, 
they  are  the  only  ones  whose  knowledge  of  the  internal 
affairs  of  the  corporation  will  enable  them  to  predict 
in  any  state  of  circumstances,  whether  it  can  continue 
a  going  concern  or  must  suspend  and  go  into  liquida- 
tion ;  and  to  say  that  when  they  avail  themselves  of  this 
knowledge,  as  against  outside  creditors,  who  have,  and 
from  the  nature  of  the  case  can  generally  have,  no  such 
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knowledge,  they  are  merely  exercising  'greater  diligence 
and  without  fraud/  is  a  strange  perversion  of  language, 
and  one  which  exhibits  a  low  sense  of  justice.  The  prin- 
ciple under  consideration  does  not,  of  course,  apply  to 
the  case  where  directors  have  advanced  money  to  the 
corporation  in  good  faith,  while  it  is  a  solvent  and  going 
concern,  to  prosecute  its  ordinary  business,  and  the  cor- 
poration, while  still  a  solvent  and  going  concern,  repays 
this  advance.  Nor  does  the  principle  have  any  neces- 
sary connection  with  a  case  where  a  corporation,  being 
in  difficulties,  some  of  its  directors  come  to  its  rescue 
and  advance  money  and  take  a  mortgage  to  secure  their 
present  advances,  and  thereby  help  the  corporation  out 
of  its  difficulties  and  put  it  upon  its  feet  so  that  it  be- 
comes prosperous, — after  which,  other  of  its  members 
who  failed  or  refused  to  aid  in  its  difficulties,  come  for- 
ward and  in  a  suit  brought  in  its  name,  endeavor  to 
make  the  directors,  who  have  purchased  its  property  un- 
der their  mortgage  at  a  foreclosure,  account  for  the 
profit  which  they  have  realized." 

In  the  case  of  Sutton  Manufacturing  Co.  v.  Hutchin- 
S071,  63  Fed.  Rep.  49(},  Harlan,  J.,  considered  the  ques- 
tion at  great  length,  reviewing  many  of  the  decisions  of 
the  Supreme  Court  of  the  United  States,  and  drew  the 
distinction  between  the  rights  and  duties  of  the  manag- 
ing officers  of  an  insolvent  corporation  and  an  individ- 
ual who  was  not  able  to  pay  his  debts.  He  uses  the  fol- 
lowing language:  "A  corporation  is  not  required  by 
any  duty  it  owes  to  creditors  to  suspend  operations  the 
moment  it  becomes  financially  embarrassed,  or  because 
it  may  be  doubtful  whether  the  objects  of  its  creation 
can  be  attained  by  further  effort  upon  its  part.  It  is 
in  the  line  of  right  and  of  duty  when  attempting,  in 
good  faith,  by  the  exercise  of  its  lawful  powers  and  by 
the  use  of  all  legitimate  means,  to  preserve  its  active  ex- 
istence, and  thereby  accomplish  the  objects  for  which  it 
was  created.  In  such  a  crisis  in  its  affairs,  and  to  these 
ends,  it  may  accept  financial  assistance  from  one  of  its 
directors,  and  by  a  mortgage  upon  its  property  secure 
the  payment  of  money  then  loaned  or  advanced  by  him, 
or  in  that  mode  protect  him  against  liability  then  in- 
curred in  its  behalf  by  him.  Of  course,  in  cases  of  that 
kind,  a  court  of  equity  will  clearly  scrutinize  the  trans- 
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action,  and,  in  a  contest  between  general  creditors  and 
a  director  or  managing  officer  who  takes  a  mortgage 
upon  its  property,  will  hold  the  latter  to  clear  proof  that 
the  mortgage  was-  executed  in  good  faith,  and  was  not 
a  device  to  enable  him  to  obtain  an  advantage  for  him- 
self over  those  interested  in  the  distribution  of  the  mort- 
gagor's property. — Richardson's  Ex'r  v,  Qreen,  133  U. 
S.  30,  43,  10  Sup.  Ct.  280;  Oil  Co.  v.  Marhury,  91  U.  S. 
587,  588. 

''Entirely  different  considerations  come  into  view 
when  an  insolvent  corporation,  having  no  expectation 
of  continuing  its  business,  and  recognizing  its  financial 
embarrassment  as  too  serious  to  be  overcome,  mortgages 
its  property  to  secure  a  debt  previously  incurred  by  one 
of  its  directors,  or,  in  a  general  assignment  of  all  its 
property,  gives  him  a  preference.  To  a  general  assign- 
ment by  a  private  corporation  for  the  full  benefit  of  all 
its  creditors,  including;  directors,  no  objection  could  be 
made,  because  it  recognizes  the  equal  right  of  creditors 
to  participate  in  the  distribution  of  the  common  fund. 
Such  an  assignment.  Lord  Ellenborough  said  in  Pick- 
stock  V.  Lyster,  3  Maule  &  S.  371,  375,  is  to  be  referred 
to  an  act  of  duty  rather  than  of  fraud,  and  is  an  act  by 
the  assignor  that  arises  out  of  a  discharge  of  the  mor«d 
duties  attached  to  his  character  of  debtor  to  make  the 
fund  available  for  the  whole  body  of  creditors. 

"The  contention  of  the  defendants  is  that  in  dispos- 
ing of  their  respective  properties,  an  individual  and  a 
corporation  were  recognized  at  common  law  as  having 
equal  rights ;  and  as  the  former  may,  in  the  absence  of  a 
statute  forbidding  it,  transfer  the  whole  or  part  of  his 
pi^oporty  with  the  intention  or  with  the  effect  of  giving 
a  preference  to  some  of  his  creditors  to  the  exclusion  of 
others,  so  an  insolvent  corporation,  when  financially 
embarrassed  and  not  intending  to  continue  in  business, 
may  make  a  preference  among  its  creditors,  whoever 
they  may  be,  and  whatever  their  relation  to  the  corpora- 
tion or  to  the  properly  transferred.  If  this  be  a  sound 
rule,  it  would  follow  that  directors,  being  also  creditors, 
of  an  insolvent  corporation,  which  has  abandoned  the 
objects  of  its  creation  and  ceased  an  active  existence, 
may  distribute  amonj;  themselves  its  entire  assets,  if 
the  reasonable  value  thereof  does  not  exceed  their  aggre- 
gate demands.    We  cannot  accept   this  view.     In   our 
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judgment,  when  a  corporation  becomes  insolvent  and 
intends  not  to  prosecute  its  business,  or  does  not  expect 
to  make  further  effort  to  accomplish  the  objects  of  its 
creation,  its  managing  officers  or  directors  come  under 
a  duty  to  distribute  its  property  or  its  proceeds  ratably 
among  all  creditors,  liaving  regard,  of  course,  to  valid 
liens  or  charges  previously  placed  upon  it.  Their  duty 
is  *to  act  up  to  the  end  or  design'  for  which  the  corpor- 
ation was  created  (1  Bl.  Comm.  480),  and  when  they 
can  no  longer  do  so  their  function  is  to  hold  or  distrib- 
ute the  property  in  their  hands  for  the  equal  benefit  of 
those  entitled  to  it.  Because  of  the  existence  of  this 
duty  in  respect  to  a  common  fund  in  their  hands  to  be 
administered,  the  law  will  not  permit  them,  although 
creditors,  to  obtain  any  peculiar  advantage  for  them- 
selves to  the  prejudice  of  other  creditors.  This  rule  is 
imperatively  demanded  by  the  principle  that  one  who 
has  the  possession  and  control  of  property  for  the  ben- 
efit of  others — and  surely  an  insolvent  corporation, 
which  has  ceased  to  do  business,  holds  its  property  for 
the  benefit  of  creditors — may  not  dispose  of  it  for  its 
own  special  advantage  to  the  injury  of  any  of  those  for 
whom  it  is  held.  That  principle  pervades  the  entire  law 
regulating  the  conduct  of  those  who  hold  fiduciary  rela- 
tions to  others,  and,  instead  of  being  relaxed,  should  be 
rigidly  enforced  in  ca.ses  of  breach  of  duty  or  trust  by 
corporate  managers  seeking  to  enrich  themselves  at  the 
expense  of  those  who  have  an  interest  equally  with 
themselves  in  the  property  committed  by  law  to  their 
control.  It  would  be  difficult  to  overstate  the  mischiev- 
oiis  results  of  a  contrary  rule,  as  applied  to  those  in- 
trusted with  the  management  of  corporate  property.'' 

The  latest  decision  bearing  on  the  question,  to  which 
our  attention  has  been  called,  is  that  of  Sanford  Tool 
Co,  V.  Howe,  Broun  db  Co,,  157  U.  S.  312,  the  opinion  de- 
livered by  Mr.  Justice  Brewer.  In  this  opinion  it  is  de- 
clared that  "a  corporation  acting  in  good  faith  and 
without  any  purpose  of  defrauding  its  creditors,  but 
with  the  sole  object  of  continuing  a  business  which 
promises  to  be  successful,  nmy  give  a  mortgage  to  di- 
rectors who  have  lent  tbeir  credit  to  it,  in  order  to  in- 
duce a  continuance  of  tbat  credit,  and  to  obtain  renew- 
als of  maturing  paper,  at  a  time  when  the  corporation, 
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although  it  may  not  then  in  fact  be  possessed  of  assets 
equal  at  cash  prices  to  its  indebtedness,  is  in  fact  a  go- 
ing concern,  and  is  intending  and  is  expecting  to  con- 
tinue its  business."  The  circumstances  under  which  a 
corporation,  not  in  fact  possessed  of  assets  equal  at  cash 
prices  to  its  indebtedness,  may  execute  a  mortgage  of 
indemnity  in  favor  of  its  directors,  is  stated  with  great 
care  and  precision,  as  if  the  court  intended  carefully  to 
guard  against  committing  itself  to  the  conclusion  un- 
der different  circumstances.  The  case  of  the  Sutton 
Manufactanring  Co.y  supra^  is  cited  in  the  opinion, 
without  an  intimation  of  disapproval  of  any  of  its  state- 
ments. It  is  impossible  to  read  the  opinion  of  Mr. 
Justice  Brewer,  snpra^  without  being  impressed  with 
the  conclusion,  that  the  court  would  not  uphold  a  mort- 
gage to  indemnify  directors  of  an  insolvent  corporation 
made  with  a  knowledge  of  its  insolvency,  having  no  in- 
tention to  continue  itf^  business  or  aid  it,  but  in  antici- 
pation of  its  speedy  termination  as  a  going  concern,  the 
effect  of  which  transaction  merely  secured  a  preference 
over  other  creditors.  On  page  319,  Mr.  Brewer  says: 
**Carrying  on  business  after  the  giving  of  an  indemnify- 
ing mortgage,  with  a  knowledge  of  insolvency,  with  the 
expectation  of  soon  winding  up  the  affairs  of  the  cor- 
poration, and  only  for  the  sake  of  giving  an  appearance 
of  good  faith,  leaves  tiie  transaction  precisely  as  though 
the  mortgage  was  executed  at  the  moment  of  distribu- 
tion, and  with  the  view  of  a  perscmal  preference." 

The  illustration  that  a  line  drawn,  with  the  insolvent 
debtor  and  his  insufficient  property  on  one  side,  and  the 
creditors  and  their  claims  on  the  other  side,  and  that 
the  passing  of  the  property  to  somebody  on  the  other 
Hide,  is  what  the  law  demands,  is  misleading  and  falla- 
cious. The  fundamental  difference  is  overlooked.  In 
tlie  case  of  the  insolvent  corporation,  on  one  side  of 
the  line  stands  the  director  having  the  power  to  dispose 
of  the  insufficient  property,  and  on  the  other  side  of  the 
line  this  same  director  is  ranged  with  the  other  credit- 
ors with  his  claim.  T^io  grantor  and  the  grantee  are  one 
and  the  same  person.  No  amount  of  argument  or  asser- 
tion can  ever  satisfy  an  impartial  judgment  that  the 
general  creditors  stand  upon  equal  footing  with  a  cred- 
itor who  has  the  power  to  dispose  of  the  assets  subject 
to  debts.    Under  such  conditions  to  apply  the  rule  that 
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tlie  law  favors  the  diligent  perpetrates  a  travesty  on  jus- 
tice. We  do  not  believe,  in  any  case,  has  it  ever  been 
contended,  that  it  is  right  to  permit  a  grantor  to  convey 
directly  to  himself,  to  the  injury  of  creditors  of  the  con- 
veyed assets.  The  only  escape  from  such  an  obnoxious 
rule,  is  to  refuge  behind  the  doctrine  that  a  corporation 
is  in  law  and  must  be  regarded  for  all  purposes  as  a  sin- 
gle individual.  With  this  circumstance  out  of  the  way, 
there  is  nothing  left  to  support  the  doctrine  that  a  con- 
trolling officer  of  an  insolvent  corporation  may  prefer 
himself  to  all  other  creditors. 

In  the  case  of  Mobile  &  Ohio  Railroad  Co.  v.  NichoUis, 
98  Ala.  92,  one  of  the  principal  questions  settled  in- 
volved this  question.  The  case  was  one  of  unusual  im- 
portance, discussed  orally  and  at  great  length  by  writ- 
ten argument  by  eminent  counsel,  and  after  thorough 
discussion  and  great  deliberation,  this  court  unani- 
mously approved  the  declaration  that  for  any  purposes, 
a  corporation  was  not  in  reality  a  person  or  thing  dis- 
tinct from  its  constituent  parts.  It  required  no  statute 
to  authorize  stockholders  as  such  to  resort  to  courts  of 
equity  for  protection  against  the  corporation  of  which 
they  were  constituent  parts,  and  yet  an  individual  can- 
not maintain  an  actioT»  against  himself.  Many  individ- 
uals are  wealthy  by  reason  of  their  stock  in  corpora- 
tions. The  debt  of  the  corporation  and  the  appropria- 
tion of  its  assets  to  tha  payment  of  its  debt,  lessens  the 
individual  wealth  of  the  owner  of  its  stock.  Whatever 
affects  the  interest  of  the  corporation  affects  the  pecu- 
niary values  of  the  stockholder  in  his  individual  capac- 
ity. The  fact  that  by  law  the  property  of  an  individual 
partner  may  be  subjected  to  the  payment  of  partnership 
debts,  and  the  liability  of  a  stockholder  for  the  debts  of 
the  corporation  is  limited  to  his  corporate  interest,  em- 
phasizes the  fact  that  the  debt  of  the  corporation  is  his 
individual  debt  to  the  extent  of  his  corporate  interest. 
It  is  noticeable  that  so  many  of  the  authorities  which 
announce  the  conclusion  that  the  directors  of  an  insol- 
vent corporation  may  prefer  themselves  to  other  cred- 
itors, seemingly  admit  that  the  contrary  rule  is  the 
sounder  and  more  just,  but  hold  that  it  requires  legisla- 
tion to  authorize  the  courts  to  so  hold.  This  conclusion 
proceeds  solely  from  the  premise,   that  courts  cannot 
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distinguish  between  the  members  associated  as  a  cor- 
poration under  a  corporate  name  and  with  corporate 
privileges  and  the  corporation  as  a  unity — a  holding 
contrary  to  every-day  practice  in  the  courts  in  other 
matters,  and  contrary  to  obvious  facts  and  many 
adjudications. 

Independent  of  these  considerations  there  stands  the 
undisputed  fact,  that  the  directors  of  an  insolvent  cor- 
poration whose  skill  and  supposed  integrity  have  in- 
duced the  credit  and  confidence  of  the  business  public, 
without  warning  of  its  tottering  condition  and  ap- 
proaching dissolution,  a  condition  known  to  the  direc- 
tors and  by  them  kept  concealed  from  the  confiding  pub- 
lic, conscious  that  the  creditors,  if  perchance  they 
should  come  to  a  knowledge  of  its  condition,  will  be 
forced  to  the  slow  process  of  suit,  they  can  by  a  simple 
transaction  of  purchase  from  the  corporation  which 
they  alone  can  execute,  secure  all  its  assets  in  satisfac- 
tion of  their  claims  and  demands.  Of  course,  being  the 
governing  board,  they  know  exactly  how  fa:r  to  trust  the 
electrified  corpse,  and  when  to  act  for  their  own  secur- 
ity. No  others  can  know.  They  are  not  deceived.  It 
is  in  their  power  and  theirs  alone  to  see  that  they  are 
fully  paid.  They  run  no  risk  in  giving  credit.  When 
the  creditors  complain,  they  must  be  content  with  the 
reply  that  the  "law  favors  the  diligent,''  that  "our  credit 
and  money  have  kept  the  concern  apparently  alive  for 
the  past.  True,  you  were  deceived,  and  we  were  not, 
but  that  is  your  misfortune.  We  are  in  control  of  the 
assets,  and  will  pay  ourselves." 

This  court,  in  four  decisions  cited  above,  has  delib- 
erately condemned  such  a  transaction  as  unjust  and 
fraudulent.  Justice  and  fair  dealing  must  be  against  it. 
The  great  weight  of  authority  is  against  it.  We  cite 
from  brief  of  counsel  a  few  decisions  which  have  been 
verified,  out  of  the  many  which  might  be  cited:  "The 
allowance  of  preferences  was  termed  a  ^pernicious  doc- 
trine' in  Conover  v,  Hull,  45  Am.  St.  Kep.  810;  10  Wash. 
673.  ^At  variance  with  the  whole  theory  of  the  law.' — 2 
Morawetz,  §803.  ^The  law  does  not  intend  or  allow  such 
an  application.' — Sicardi  v.  Keystone  Co.,  (Pa.),  24  Atl. 
Rep.  163;  149  Pa.  St.  148.  'Weight  of  authority  and  rea- 
son was  against  the  validity  of  such  preferences.* 
Howe  V.  Sanford  Co.,  44  Fed.  Rep.  231.    'It  is  a  doctrine 
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which  is  at  variance  with  the  whole  theory  of  the  law 
covering  the  rights  of  creditors  of  insolvent  cori)ora- 
tiom:— House  t\  Bank.  5  L.  R.  A.  378,  (383),  46  Ohio 
St.  493.' ^Is  entitled  to  take  prece- 
dence among  the  many  reckless  absurdities,'  etc. 
Wait  Insolv.  Corp.,  §162.  ^Great  weight  of  authority 
denies  the  right.'— Editorial  note,  22  L.  R.  A.  807. 
^Could  not  be  rightfullv  done.' — Sutt07i  v.  Mfg.  Co.,  11 
(1  C.  A.  321;  63  Fed.  feep.  496. 

''The  invaliditv  ef  such  preferences  has  been  said  to  be 
'ivrll  settled'— Bouncy  v.  Tilley,  109  Cal.  346.  This  is 
said  to  be  4n  line  with  the  great  weight  of  modern 
authority/ — TiJson  r.  Downing.  (Xeb.)  63  N.  W.  Rep. 
837.  'The  conservative  and  preservative  tendency  of  the 
courts  ♦  ♦  ♦  has  been  to  establish  and  maintain 
the  doctrine'  (of  invalidity). — North  western  dc,  Co,  v. 
Cotton  dc..  70  Fed.  Rep.  155.  ^\  careful  perusal  of  what 
is  said  by  the  leading  text  writers  on  the  subject,  and  a 
laborious  examination  of  the  cases  to  which  they  refer, 
has  convinced  us  that  the  decided  weight  of  American 
authority  is  as  indicated.' — Lowery  Co.  r.  Empire  Co.. 
1 7  S.  E.  Rep.  968 ;  91  Ga.  624.  'The  rule  which  prohibits 
direi*tors,  when  a  corporation  is  insolvent  and  about  to 
go  into  liquidation,  from  preferring  debts  due  to  them- 
selves,' etc.— Adams  r.  Milling  Co,,  35  Fed.  Rep.  433. 
'The  modern  authorities,  almost  without  exception, 
utter  the  same  strong  condemnatory  language.' — Vorey 
V,  Wadsworth,  99  Ala.  68. 

"  'That  appellants  came  within  the  prohibition  of  this 
7-ule  is  beyond  controversy.' — Rosehoom  v,  Wat^ner,  23 
Northeastern  Rep.  339;  132  111.  81  (directly  in  point). 
'This  principle  wa«  applied  to  the  taking  of  a  mortgage 
by  the  directors  on  the  property  of  the  corporation  to 
secure  their  liability  as  sureties  on  the  note  of  the  cor- 
poration.'— Haywood  v.  Lumher  Co,,  64  Wis.  639.  *It 
.seems  to  he  well  settled  that  the  directors  of  an  insol- 
vent corporation  ♦  ♦  ♦  ♦  cannot  secure  to  them- 
selves anv  preference  *  ♦  ♦  .' — Bonney  v,  Tilley, 
42  Pac.  Rep.  439;  109  Cal.  346. 

"  'It  appears  to  be  well  settled  by  authority.' — W.  P. 
Xoble  dc  Co,  V.  Mt,  Pleas,  Inst,,  (Utah),  42  Pacific  Rep. 
869.  In  speaking  of  cases  holding  to  the  same  effect,  it 
was  said  in  Tillson  v.  Downing,  (Neb.),  63  X.  W.  Rep. 
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837 :  ^We  think  both  these  cases  are  in  line  with  the 
great  weight  of  modern  authority.'  This  is  said,  in  1 
Beach.  Priv.  Corp.  241,  to  be  a  ^general  rule.'  *The  only 
jtist  and  equitable  rule/ — Editorial  Note,  Conover  v. 
Hull,  45  Am.  St.  Kep.  835;  10  Wash.  673.  ^A  general 
rule.' — 17  Am.  &  Eng.  Encyc.  of  Law,  122.  ^The  above 
case  is  clearly  in  accord  with  the  weight  of  authority.' 
Editorial  Note  to  Corey  v.  Wadsworth,  23  L.  R.  A.  618; 
J^jons  V.  Perry,  22  L.  R.  A.  802;  86  Texas,  li3;fiou8e  v. 
Bank,  46  Ohio  St.  493." 

CNo  satisfactory  argument  has  been  adduced  to  show 
that  this  court  should  depart  from  its  settled  doctrine^ 
and  certainly  none  which  has  not  been  met  and  success- 
fully controverted  in  one  or  more  of  the  decisions  cited. 

The  15th  paragraph  of  the  amended  answer  avers  that 
^'Corey  is  the  owner  and  possessor  of  a  large  indebted- 
ness of  the  Building  Supply  Company,  which  was  exist- 
ing at  the  time  of  the  assignment;  and  that  the  same 
has  been  assigned  and  transferred  to  him,  and  that  it 
amounts  to  about  |5,000,  besides  f  1,500  mentioned  in 
the  original  answer,  and  he  claims  to  be  a  creditor,"  etc. 
The  prayer  is,  that  the  answer  be  taken  as  a  cross-bill, 
and  that  he  be  allowed  to  share  in  the  distribution.  To 
the  cross-bill  the  complainant  demurred,  and  among 
others  assigned  substantially  as  a  ground  of  demurrer, 
that  the  claims  set  up  in  the  cross-bill  were  not  de- 
scribed with  sufficient  deflniteness  to  enable  the  com- 
plainant to  tell  whether  the  claims  were  by  account,  or 
note,  nor  from  whom,  nor  when  obtained.  The  demur- 
rer to  the  cross-bill  was  well  taken  and  properly 
sustained. 

The  evidence  of  the  respondent,  that  the  corporation 
was  indebted  to  him,  other  than  the  debt  due  the  Ex- 
change Bank,  is  not  clear  nor  satisfactory.  He  testified 
in  a  general  way  that  the  property  purchased  by  him, 
was  in  payment  of  advances  and  loans  made  by  him,  but 
when  these  advances  were  made,  in  what  amounts,  and 
how  evidenced,  is  not  stated,  though  he  was  interrogated 
thereto.  The  most  that  could  be  obtained  from  him  as 
to  the  price  of  the  goods,  was  that  he  did  not  remember^ 
but  that  the  books  of  the  company  would  show.  The 
account  taken  from  the  books,  and  the  testimony  of  Fo- 
ley, who  kept  the  books  in  part,  and  was  an  officer,  does 
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not  sustain  Corey.  .  We  are  satisfied  that  the  decree  of 
the  chancery  court  has  done  the  appellant  no  injury, 
and  that  there  is  no  error  of  which  he  can  complain.) 


Steiner  Land  &  Lumber  Co.  v.  Kingr, 

et  al. 


liill  in  Equity  to  set  aside  Conveyance  of  Property  for 

Fraud. 

1.  Fraudulent  conveyance;  equity  of  bill  fUed  to  have  tran8<Ktion 

declared  fraudulent. — ^A  creditors'  bill,  seeking  to  subject  to 
the  payment  of  the  claims  of  complainants,  lands  aUeged  to 
have  been  fraudulently  conveyed  by  other  certain  named  deb- 
tors, who  composed  two  separate  partnerships,  to  a  corpora- 
tion, and  certain  conveyances  of  individual  property  by  mem^ 
bers  of  the  partnership,  which  avers  that  complainants  were 
creditors  prior  to  the  several  conveyances  which  are  sought 
to  be  set  aside,  and  that  the  grantors  In  each  of  said  convey- 
ances, while  insolvent,  organized  said  corporation,  the  stock 
of  which  was  held  by  themselves  and  their  relatives,  and 
without  consideration  and  for  the  purpose  of  defrauding  the 
complainants  and  other  creditors,  conveyed  their  property  to 
said  corporation,  and  that  such  stockholders  as  were  not 
parties  to  the  conveyances  had  knowledge  of  the  alleged 
fraud,  and  that,  the  conveyances  of  the  property,  as  Individ- 
uals, were  made  for  the  purpose  of  hindering  and  defraud- 
ing the  complainants, — such  bill  is  sufficient  to  invoke  the 
jurisdiction  of  a  court  of  chancery*  and  is  not  demurrable 
for  the  want  of  eaulty. 

2.  Same;  simple  contract  and  judgment  creditors  may  he  joined  as 

parties  complainant. — Simple  contract  creditors  and  Judg- 
ment creditors  may  join  in  a  bill  to  reach  and  subject  to  the 
payment  of  their  respective  claims,  property  fraudulently 
conveyed  by  their  common  debtor. 

3.  Same;  when  bill  not  multifarious. — ^A  bill  filed  by  creditors  to 

reach  and  subject  to  the  payment  of  their  claims  against  two 
partnerships,  lands  alleged  to  have  been  fraudulently  con- 
veyed by  their  debtors  to  a  corporation  and  certain  convey- 
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ances  of  individual  property  by  the  individual  members  of 
said  partnerships,  which  were  composed  of  the  same  parties,' 
is  not  multifarious  because  there  were  separate  debtors  and 
grantors,  or  because  the  several  crantees  who  were  made 
parties  defendant  acquired  different  portions  of  the  property 
under  separate  and  distinct  conveyances;  such  bill  charging 
specifically  that  the  defendants  entered  into  a  combination 
to  defraud  the  complainants  and  the  several  transactions, 
against  which  relief  is  sought  were  but  parts  of  the  same 
plan  and  scheme. 
4.  Partnership;  liahiliiy  of  individutil  membera. — The  separate  and 
individual  property  of  each  member  of  a  partnership  may  be 
subjected  by  suit  against  such  member,  to  the  payment  of 
the  partnership  debts;  and  on  bill  filed  for  that  purpose,  a 
court  of  equity  will  set  aside  and  annul  any  disposition  of 
his  individual  property  liable  for  such  debt,  in  fraud  of  such 
creditor,  and  subject  said  property  to  the  payment  of  said 
debt. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  Jere  N.  Williams. 

The  bill  in  this  case  was  filed  by  the  appellees  against 
Steiner  I^and  &  Lumber  Company,  a  private  corpora- 
tion, J.  M.  Steiner,  Ida  A.  Steiner,  S.  J.  Steiner,  Lottie 
Steiner,  J.  T.  Steiner,  Anna  Steiner,  R.  E.  Steiner,  May 
Steiner,  Bernard  Steiner,  J.  H.  Steiner,  M.  C.  McGehee, 
Estelle  Otts  and  John  J.  Flowers.  The  substantial 
facts  averred  in  the  bill  are  sufficiently  stated  in  the 
opinion. 

The  prayer  of  the  bill  was  that  a  receiver  be  appoint- 
ed to  take  charge  of  the  real  estate  described  in  the  bill, 
to  manage  and  control  the  same,  with  power  to  collect 
any  and  all  rents  and  profits  arising  therefrom,  and  to 
manage  and  control  the  same  under  the  orders  of  the 
court ;  that  a  reference  be  held  by  the  register  to  ascer- 
tain how  much  is  due  each  of  the  complainants  by  the 
defendants,  J.  M.  Steiner,  S.  J.  Steiner,  J.  T.  Steiner, 
and  R.  E.  Steiner,  doing  business  under  the  firm  name 
cf  Joseph  Steiner  &  Sons  and  Steiner  Bros.  &  Co. ;  and 
that  on  the  final  hearing  of  the  cause  the  deeds  of  con- 
veyance which  are  referred  to  in  the  bill  as  having  been 
made  by  the  different  defendants  be  set  aside  as  fraud- 
ulent and  void. 

The  several  respondents  demurred  to  the  bill  upon 
toany  grounds,  which  may  be  summarized  as  follows : 
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1.  That  the  bill  is  without  equity.  2.  That  the  bill 
is  exhibited  to  subject  to  the  payment  of  the  alleged 
debts  due  to  some  of  the  complainants  and  the  alleged 
judgments  due  to  others  of  the  complainants  property 
which  is  alleged  in  and  by  the  bill  to  have  been  fraudu- 
lently transferred  and  conveyed  by  the  alleged  simple 
contract  debtors  of  some  of  the  complainants,  and  by 
judgment  debtors  of  others  of  the  complainants.  3. 
That  it  appeared  in  and  by  said  bill  that  there  is  a  mis- 
joinder of  complainants  therein,  in  that  the  judgment 
creditors  can  not  be  joined  as  complainants  with  mere 
simple  contract  creditors,  who  have  not  reduced  their 
claims  to  judgment.  4.  That  it  appears  that  some  of 
the  complainants  in  said  bill  assert  separate  and  dis- 
tinct rights,  in  which  the  other  complainants  have  no 
community  of  interest.  5.  That  it  appears  by  the  aver- 
ment of  the  bill  that  the  grantees  in  the  several  deeds 
sought  to  be  set  aside  as  hindering,  delaying  or  defraud- 
ing the  complainants  are  different  in  each  of  said  con- 
veyances. 6.  That  it  is  shown  by  the  averment  of  said 
bill  that  the  grantors  are  different  in  each  of  said  deeds 
of  conveyance  sought  to  be  set  aside  as  fraudulent.  7. 
That  said  bill  is  multifarious. 

On  the  submission  of  the  cause  upon  the  demurrers 
to  the  bill,  the  chancellor  rendered  a  decree  overruling 
each  of  the  demurrers.  From  this  decree  the  present 
appeal  is  prosecuted,  and  the  rendition  thereof  is  as- 
signed as  error. 

J.  C.  Richardson^  C.  E.  Hamilton  and  Lane  &  Cren- 
shaw^ for  appellants. — The  conveyance  to  the  Steiner 
Land  &  Lumber  Company  was  an  exchange  by  the 
Steiner  grantors  of  their  several  interests  in  the  lands 
for  an  equal  interest  in  the  stock  of  the  corporation. 
This,  as  tenants  in  common,  the  co-owners  had  the  right 
to  do,  and  their  conveyance  was  not  rendered  fraudu- 
lent as  to  those  tenants  in  common  who  were  indebted 
at  the  time.  Their  stock  stood  in  the  stead  of  their 
interest  in  the  lands,  and  the  corporation  became  a  pur- 
chaser for  value  of  the  lands,  without  notice  of  appel- 
lees' debts.— Stewart  v.  Plait,  101  U.  S.  743;  Clark  v. 
Isclin,  21  Wall.  360;  Cook  v.  Fuller,  18  Wall.  332;  Saw- 
yer V.  Turpin,  91  U.  S.  114;  Ransom  v.  High,  38  Amer. 
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St.  Eep.  67;  17  Amer.  &  Eng.  Encyc.  of  Law,  661;  Oore 
V.  Dicicersouy  39  Amer.  St.  Rep.  70;  Knapp  on  Partition, 
459;  Donner  v.  Quartemas,  24  Amer.  St.  Rep.  782;  Free- 
man on  Cotenancy,  393-4;  Frenkel  v.  Hudson,  82  Ala. 
158;  Stanley  v.  Schwalby,  162  U.  S.  256;  Osgood  v. 
King,  42  Iowa  478;  2  Thompson  on  Corp.,  1637,  1621; 
3  Thomp.  on  Corp.  2991;  4  Thomp.  on  Corp.,  5205-6-9; 
5115,  5190-1;  Campbell  v.  Woodstock  Iron  Co.,  83  Ala. 
351. 

The  validity  of  the  corporation  can  only  be  tested  by 
proceedings  on  behalf  of  the  State.  It  cannot  be  called 
in  question  in  this  case.  Whether  it  did  business  or  not, 
is  not  an  inquiry  that  appellees  can  make. — 3  Thomp. 
on  Corp.,  2991,  note  34;  Dukes  v.  Cahaha  Nav.  Co.,  16 
Ala.  392;  Railroad  Co.  v.  Tipson,  5  Ala.  78,  29  Amer. 
Dec.  344. 

The  bill  as  amended  is  multifarious.  The  bill  in  this 
case  is  under  section  3544  of  the  Code.  Two  or  more 
simple  contract  creditors,  perforce,  if  practical  under 
this  statute,  may  join  as  complainants.  Two  or  more 
judgment  creditors,  under  another  principle,  may  join 
in  the  same  bill  as  complainants;  but  a  judgment  credi- 
tor cannot  join  with  a  simple  contract  creditor  in  a  bill 
filed  under  section  3544. — Waite's  Fraud.  Conveyances, 
173,  §108.  There  is  no  cause  of  action  within  the 
contents  of  the  amended  bill  against  John  J.  Flowers, 
no  facts  alleged  showing  that  he  is  a  proper  or  necessary 
party  to  this  suit,  and  there  is  a  misjoinder  of  respon- 
dents as  to  him.  A  logical  definition  of  the  term  "mul- 
tifariousness," as  applied  to  a  bill  in  equity,  cannot  be 
formulated.  Multifariousness,  however,  may  consist: 
1.  In  the  joinder  of  causes  of  action  of  so  different  a 
character,  that  a  court  of  equity  will  not  permit  them 
to  be  litigated  in  one  record. — Caldwell  v.  King,  76  Ala. 
153;  Adams  v.  Sayre,  70  Ala.  325;  Story's  Equity  Plead- 
ings, §§371,  530,  539a;  Walker  v.  Powers,  104  U.  S.  249; 
Jurdein  v.  Bright,  3  L.  J.  Ch.  N.  S.  336;  Crane  v.  Fair- 
child,  14  N.  J.  77;  1  Daniel  Ch.  Plead.  &  Prac.  339,  340, 
344;  Emans  v.  Wortman,  14  N.  J.  Eq.  207;  Swayze  v. 
i^wayze,  9  N.  J.  Eq.  278.  2.  In  the  joinder  of  parties 
defendant  to  a  record,  with  a  large  portion  of  which  re- 
cord, and  the  case  made  thereby,  a  defendant  thereto 
has    no    connection    whatsoever. — Story's  Eq.  Plead., 
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;§§271,  279;  Stebbins  v.  St.  Anne,  116  U.  S.  386;  Walker 
V.  Powers,  104  U.  S.  249,  252 ;  Yeaton  v.  Lenox,  8  Peters 
123;  1  Daniel  Ch.  Prac.  344,  note  2;  Emans  v.  Wortman, 
13  N.  J.  207. 

Each  cause  of  action,  or  the  alternative  statements, 
must  entitle  the  complainant  not  only  to  relief,  but  to 
precisely  the  same  relief,  and  the  same  defenses  must  be 
applicable  to  each  cause  of  action  or  aspect  of  the  bill. 
The  alternative  statements  must  not  be  inconsistent  or 
repugnant;  they  must  present  consistent  titles  to  relief. 
If  either  alternative  is  true,  and  the  complainant  is  en- 
titled to  relief  different  in  kind  from  that  which  would 
be  granted  were  the  other  alternative  true,  the  bill  is 
multifarious. — Moog  v.  Talcott,  72  Ala.  211 ;  Lyons  v. 
McCurdij,90  Ala.  500;  Adams  v.  Say  re,  70  Ala.  325; 
Tillman  v.  Thomas,  87  Ala.  322;  Eufaula  v.  McNab,  67 
Ala.  588;  Fields  v.  Helms,  70  Ala.  461;  1  Dan.  Ch.  Prac. 
384;  Shields  v.  Barrow,  17  How.  160;  Story's  Eq.  Plead., 
254;  Gordon  v.  Ross,  63  Ala.  363;  Strange  v.  Watson, 
n  Ala.  336;  Micou  v.  Ashurst,  55  Ala.  607;  3  Encyc.  of 
Plead  &  Prac.  364-7. 

D.M.  Powell^  contra, — The  bill  was  not  multifarious. 
The  question  as  to  whether  or  not  the  different  grantees 
of  different  portions  of  the  property  belonging  to  the 
different  firms  and  the  Individuals  thereof  can  be  joined 
in  the  same  bill,  has  been  expressly  decided. — Hill  v. 
Moone,  104  Ala.  353.  This  case  decides  that  a  creditors' 
bill  to  set  aside  as  fraudulent  several  sales  of  goods  to 
different  persons  at  different  times,  there  being  no  con- 
nection between  the  sales,  is  not  multifarious.  The  fol- 
lowing Alabama  cases  are  cited  in  the  above  decision  to 
support  it:  Halstcad  v,  Shephard,  23  Ala.  558;  Leh- 
man r.  Meyer,  67  Ala.  396;  Russell  v.  Garrett,  75  Ala. 
350;  Burford  v\  Steele.  80  Ala.  147;  Hinds  v.  Hind^,  80 
Ala.  225;  Handlcy  v.  Hcflin,  84  Ala.  600. 

COLEMAN,  J. — Appellees,  some  of  whom  were  simple 
contract  creditors  of  Joseph  Steiner  and  Steiner  &  Sons 
and  Steiner  Bros.  &  Co.,  and  others,  judgment  creditors 
of  the  partnerships,  filed  a  creditors'  bill  to  reach  and 
subject  to  the  payment  of  their  claims,  lands  alleged  to 
have  been  fraudulently  conveyed  by  their  debtors  to  the 
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Steiner  Land  &  Lumber  Company,  a  corporation,  and 
certain  conveyances  of  individual  property.  The  bill 
avers,  tliat  complainants  were  creditors  prior  to  the  sev- 
eral conveyances  which  are  attacked  for  fraud.  It 
avers  that  J.  M.  Steiner,  S.  J.  Steiner,  J.  T.  Steiner  and 
R.  E.  Steiner  comi)osed  the  firm  of  Joseph  Steiner  & 
Sons,  and  as  partners  were  engaged  in  the  banking  bus- 
iness, and  that  the  same  parties  composed  the  flJm  of 
Steiner  Bros.  &  Co.,  and  that  as  individuals  and  part- 
ners they  were  insolvent  at  the  time  of  the  execution  of 
the  several  conveyances.  It  avers  that  the  defendant  cor- 
jwration  became  incorporated  at  the  time  of  the  convey- 
anceof  theland  to  it;  that  the  respondents  as  individuals 
and  the  partnership  of  which  they  were  the  sole  mem- 
bers owned  a  large  majority  of  the  stock  of  said  corpo- 
ration, and  that  said  corporation  had  no  assets  other 
than  the  lands  conveyed  to  it  by  the  insolvent  debtors. 
It  further  avers  that  all  the  remaining  stockholders  of 
said  corporation  were  brothers  and  sisters  of  respondent 
debtors,  and  that  they  had  knowledge  of  the  insolvent 
condition  of  respondent  debtors,  or  had  notice  of  facts 
which  were  sufficient  to  put  them  on  inquiry  and  if  fol- 
lowed up  would  have  led  to  such  information.  The  bill 
avers  that  the  consideration  expressed  on  the  face  of  the 
conveyance  is  $192,000,  but  that  no  money  was  paid,  or 
if  any,  a  very  small  sum,  and  that  the  purpose  of  the  cor- 
poration and  the  conveyance  to  it  was  a  mere  scheme  to 
lander,  delay  and  defraud  creditors.  The  bill  avers 
that  May  Steiner  and  K.  E.  Steiner,  her  husband,  con- 
veyed certain  lot  of  land  to  Ida  Steiner,  wife  of  J.  M. 
Steiner,  for  an  expressed  consideration  of  $5,000,  and 
that  J.  M.  Steiner  furnished  the  money  to  pay  for  said 
property  and  had  titles  taken  in  the  name  of  his  wife, 
for  the  purpose  of  hindering,  delaying  and  defrauding 
his  creditors.  The  bill  avers  that  S.  J.  Steiner  made  a 
fraudulent  conveyance  to  his  wife  for  an  expressed  con- 
sideration of  f  12,000,  to  hinder,  delay  and  defraud  his 
creditors,  and  that  J.  T.  Steiner,  for  like  fraudulent  pur- 
poses, conveyed  certain  property  to  his  wife.  The  bill 
avers,  that  the  Steiner  Land  &  Lumber  Co.,  was  insol- 
vent, that  all  the  debtor  grantors  were  insolvent,  at  the 
time  of  the  several  conveyances,  that  the  grantees  were 
chargeable  with  notice  of  their  insolvent  condition,  and 
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that  complainants'  debts  were  contracted  and  due  prior 
to  all  of  said  several  conveyances. 

The  bill  was  demurred  to  by  several  of  the  respond- 
ents separately,  but  each  assigned  the  same  ground  of 
demurrer. 

No  argument  or  authority  is  necessary  to  demon- 
strate that  there  is  equity  in  the  bill.  It  has  been  de- 
cided by  this  court  that  a  simple  contract  creditor  and  a 
judgment  creditor  may  join  in  a  bill  to  reach  property 
fraudulently  conveyed  by  their  common  debtor. — Stein- 
er d  Lohman  v.  Parker,  108  Ala.  357. 

It  is  insisted  that  the  bill  is  multifarious.  In  the 
case  of  Planters  &  Merchants  Bank  v.  'Walker ,  7  Ala. 
926,  the  complainant  had  recovered  a  judgment  against 
G.  Walker,  J.  H.  Walker  and  Robert  Lowe.  The  two 
former  debtors  acting  seperately  and  individually  made 
certain  sales  of  their  respective  property  and  the  latter 
by  mortgages,  each  acting  independently  of  the  others 
in  the  disposition  of  their  respective  property.  The 
creditor  filed  its  bill  against  them  all  and  their  respec- 
tive vendees  and  mortgages,  alleging  fraud  in  the  several 
transactions.  Under  the  averments  of  the  bill  the  prop- 
erty was  liable  to  the  satisfaction  of  the  complainant's 
judgment.  The  purpose  of  the  bill  was  single,  viz.,  to 
reach  and  subject  the  property  to  its  satisfaction.  Each 
respondent  had  a  common  interest,  that  of  satisfaction 
of  the  debt.  The  court  held  that  a  demurrer  for  multi- 
fariousness would  not  be  sustained  in  favor  of  the  debt- 
ors, or  their  grantees.  The  rule  is  clearly  stated  in 
Felloivs  V.  Fellows y  4t  Cowen  (N.  Y.)  682,  reported  in  15 
Am.  Dec.  412,  with  extensive  notes,  and  which  decision 
has  been  cited  with  approval  in  many  cases  by  this  court. 
Hill  Bros.  V.  Moone,  104  Ala.  353 ;  Hinds  v.  Hinds,  80 
Ala.  225;  Collins  v.  Stix,  96  Ala.  338;  Lehman  v.  Meyer, 
67  Ala.  396. 

The  demurrer  based  upon  the  ground  of  multifarious- 
ness cannot  be  sustained. 

The  separate  and  individual  property  of  each  member 
of  a  partnership  may  be  subjected  by  suit  against  such 
member  to  the  payment  of  the  partnersliip  debt,  and  any 
disposition  of  his  property,  liable  for  such  debt,  in  fraud 
of  such  creditor,  will  be  set  aside  and  annulled  and  the 
property  condemned  by  a  court  of  equity. — Baldridge  i^. 
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Easouy  99  Ala.  516,  and  authorilies  cited;  Blackman  v. 
Moore-Handley  Hardware  Co.,  106  Ala.  ^^S\Bolling  & 
Son  V.  Speller,  96  Ala.  269. 

The  statute,  Code  of  1896,  section  700,  provides  that 
"A  demurrer  to  a  bill  must  set  forth  the  ground  of  de- 
merrer  specially,  and  otherwise  must  not  be  heard."  We 
have  examined  each  ground  of  demurrer  contained  in 
the  abstract  prepared  by  appellant's  counsel,  and  apply- 
ing this  rule,  and  the  principles  of  law  applicable  to  tbe 
ease,  the  decree  of  the  chancery  court,  overruling  the 
demurrer,  must  be  affirmed.  The  bill  nowhere  avers, 
that  Jolin  J.Flow^ers  is  a  subsequent  incumbrancer,  and 
the  ground  of  demurrer  to  this  effect  is  not  supported 
by  the  bill. 

We  deem  it  not  improper  to  say,  that  we  do  not  find  in 
the  record  a  case  which  justifies  the  making  of  Mrs.  Es- 
telle  Otts,  Bernard  Steiner  and  M.  C.  McGehee  parties 
respondent  to  the  bill.  It  is  not  shown  that  they  were 
debtors  of  complainants  in  any  manner,  nor  is  it  aver- 
red that  fhey  have  purchased  or  received  any  property 
subject  to  complainant's  debts,  nor  is  any  relief,  nor  any 
ground  of  equitable  relief,  so  far  as  our  reading  of  the 
bill  discovers,  shown  as  against  these  parties.  No  ob- 
jection was  raised  to  the  bill  of  complaint  on  these 
grounds  and  we  make  no  ruling.  We  merely  call  at- 
tention to  the  facts,  to  avoid  future  complication. 

No  receiver  has  been  appointed  and  this  question  has 
Dot  been  discussed  in  brief  of  counsel.  It  is  true  the 
bill  avers  the  insolvency  of  the  corporation  and  states 
that  the  insolvent  corporation  should  not  be  allowed  to 
collect  the  rents  from  the  lands;  the  bill  nowhere  avers 
that  the  corporation  has  collected  any  rents,  or  is  about 
or  intends  to  collect  any,  and  in  fact,  it  is  not  averred 
that  any  rents  have  or  will  accrue  on  account  of  said 
lands. 

The  decree  of  the  chancery  court  overruling  the  sev- 
eral demurrers  to  the  bill  is  affirmed. 

Affirmed. 
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Bill  in  Equity  to  have  a  Deed  Conveying  a  Right  of  Way 
over  a  Homestead  declared  Null  and  Void^  and  for  the 
Assessment  of  Damages  for  the  Use  of  such  Right  of 
Way. 

1.  Conveyance  of  right  of  uay  over  homestead  land;  invalid  unless 

wife  joins  in  conveyance: — For  the  validity  of  the  ^ranting 
of  a  ri^ht  of  way  to  a  railroad  company  by  a  married  man 
through  his  homestead,  it  is  necessary  that  the  wife  should 
consent  thereto  and  join  in  the  conveyance.  (Const.  Art  X, 
§2;  Code  of  1886.  82508;  Code  of  1896.  §2032);  and  the  con- 
veyance by  a  husband  of  a  right  of  way  over  a  homestead, 
by  an  instrument  in  writing  duly  executed  by  him.  but  in 
which  the  wife  does  not  join,  is  void,  and  has  no  operation 
against  the  husband  by  estoppel  or  otherwise. 

2.  Equitable  estoppel;  when  owner  of  lands  estopped  from   main- 

taining ejectment  for  a  right  of  way  by  a  railroad;  rights  of 
owner. — ^When  the  owner  of  land  has  knowledge  of  the  fact 
that  a  railroad  company  is  proceeding  to  locate  and  construct 
its  road  on  its  lands,  and  allows  it  to  expend  large  sums  of 
money  for  this  purpose,  without  forbidding  it  to  proceed,  he 
is  estopped  from  evicting  said  railroad  by  ejectment;  and 
there  only  remains  to  the  owner  a  right  of  compensation  for 
the  lands  so  used  and  occupied. 
3  Same;  liahility  of  railroad  company  for  right  of  way;  right  of 
owner  to  maintain  bill  to  recover  compensation  therefor. 
One  who  permits  a  railroad  company,  without  interference, 
to  construct  its  road  over  his  land,  is  not  thereby  estopped 
to  claim  compensation  for  the  right  of  way  so  used;  and 
when  the  right  of  way  has  not  been  acquired  by  the  railroad 
company,  either  by  valid  conveyance  or  under  ad  quod 
damnum  proceedings  for  such  purpose,  the  owner  can  main- 
tain a  bill  in  equity  to  recover  compensation  for  the  taking 
and  using  his  lands  as  a  right  of  way. 

4.  Same;  same;  injunction. — Where  the  owner  of  lands  files  a  bill, 

seeking  to  recover  compensation  from  a  railroad  company 
for  the  use  of  his  lands  as  a  right  of  way.  without  having 
properly  acquired  them,  if  necessary,  the  bill  will  be  made 
effective  by  injunction,  until  the  damages  are  properly  ascer- 
tained or  until  the  railroad  obtains  th^  right  of  way  in  legal 
proceedings. 

5.  Same;  same;  measure  of  damages. — ^Where  a  railroad  company 
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lias  entered  upon  the  lands  of  another  and  constructed  its 
road  through  them,  without  the  owner's  consent  and  with- 
out resort  to  statutory  proceedings  to  condemn  the  right  or 
^ay,  the  measure  of  compensation  to  which  the  owner  is  en- 
titled, is  not  the  increased  value  of  the  land  at  the  time  of 
the  institution  of  the  suit  for  the  recovery  of  such  compen- 
sation, caused  hy  the  improvements  erected  by  the  railroad 
company,  but  the  value  of  the  lands  when  taken  by  the  rail- 
road, and  the  injury  or  diminution  in  the    value    thereof 
caused  to  the  contiguous  lands,  together  with  interest  on  the 
sum  thus  ascertained. 
^-  ^ill  in  equity  against  railroad  for  right  of  way  over  homestead; 
wife  not  a  proper  party, — ^Where  the  owner,  who  is  a  mar- 
ried man,  files  his  bill  in  equity  to  recover  compensation  from 
a  railroad  company  for  damages  for  using  a  part  of  his  home- 
stead  as  a  right  of  way.  upon  his  death,  a  suit  should  be  re- 
vived in  the  name  of  his  administrator;  and  if,  in  the  bill  of 
revivor,  the  widow  of  the  deceased  and  his  heirs  are  made 
w  parties  complainant,  there  is  a  misjoinder. 

V*  Conveyance  of  right  of  way  over  homestead  land;  invalid  unless 
wife  joins  in  conveyance;  selection  of  homestead  after  sale 
does  not  change  invalidity  of  deed, — Where  an  instrument 
conveying  a  right  of  way  over  a  homestead  is  void  because 
the  wife  did  not  join  therein*  the  fact  that  the  homestead 
through  which  the  right  of  way  was  conveyed,  was  selected 
from  a  body  of  land  larger  than  the  area  provided  by  law, 
and  that  such  selection  was  made  after  the  void  deed  was 
executed,  does  not  affect  the  invalidity  of  the  deed  or  give 
to  the  grantee  any  greater  rights  thereunder,  and  does  not 
estop  the  grantor  from  exercising  his  right  to  have  the  said 
deed  declared  null  and  void. 
8.  Liability  of  railroad  company  for  right  of  way;  right  to  main- 
tain hill  against  successor  of  original  company, — ^A  bill  in 
equity  seeking  compensation  for  a  right  of  way  over  com- 
plainants' land,  can  be  maintained  against  a  railroad  com- 
pany which  is  shown  to  be  the  grantee  or  successor  of  the 
company  which  first  took  the  land  as  a  right  of  way,  when 
it  is  shown  that  the  defendant  company  had  succeeded  to  the 
rights  of  the  company,  which  built  the  railroad,  and  was, 
at  the  time  of  the  institution  of  the  suit,  in  possession  of 
such  right  of  way  and  operating  the  road. 

Appeal  from  the  Chancery  Court  of  Etowah. 

Heard  before  the  Hon.  J.  R.  Dowdell. 

The  original  bill  in  this  case  was  filed  on  July  26, 
1895,  by  W.  N.  Cowan  ajjainst  the  appellee,  the  Southern 
Railway  Company.  The  facts  averred  in  the  original 
bill  shows  that  the  complainant,  during  his  life  time, 
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was  seized  and  possessed  of  300  acres  of  land  in  Etowah 
county,  upon  which  he  resided  and  made  his  home.  That 
on  August  12, 1886,  while  so  residing  upon  said  land,  he 
executed  a  deed  to  one  Printup,  as  president  of  the  Rome 
&  Decatur  Railroad  Company,  conveying  a  strip  of  land, 
not  to  exceed  100  feet  in  width  from  northeast  to  south- 
west across  the  said  300  acre  tract,  for  the  purpose  of 
building  and  operating  a  railroad  of  said  company 
across  said  land ;  that  at  said  time,  the  complainant, 
who  was  the  grantor  in  said  deed,  was  a  married  man,  re- 
siding with  his  wife  and  family  upon  said  lands,  and 
that  his  wife  did  not  join  with  him  in  said  conveyance; 
that  at  the  time  of  the  execution  of  said  deed,  it  was  rep- 
resented to  the  grantor  that  the  line  of  railroad  had  been 
surveyed  across  said  lands,  and  that  the  road  would  be 
built  upon  a  certain  line  upon  it,  pointed  out  to  the  com- 
plainant, and  which  waa  described  in  the  bill ;  and  that 
the  deed  was  intended  to  convey  the  strip  of  land  along 
the  line  then  pointed  out ;  but  that  said  railroad  com- 
pany located  and  constructed  its  line  of  railroad  at  a 
different  point.  It  was  further  averred  in  the  bill  that 
the  Rome  &  Decatur  Railroad  Company  built  its  rail- 
road during  the  year  1886,  and  that  said  railroad  com- 
pany and  its  successors  have  been  in  possession  of  said 
strip  of  land  ever  since,  operating  a  railroad  through  and 
ui>on  it;  that  said  strip  of  land  occupied  by  the  railroad 
is  100  feet  wide;  that  the  Rome  &  Decatur  Railroad 
Company  sold  to  the  East  Tennessee,  Virginia  and  Geor- 
gia Railroad  Company,  and  that  the  latter  company 
sold  to  the  Southern  Railway  Company,  the  defendant 
in  the  present  bill;  and  that  the  defendant  is 
now  operating  a  railroad  through  and  upon  said  strip 
of  land.  It  was  further  averred  in  the  bill  that  upon 
May  7,  1895,  the  complainant,  W.  N.  Cowan  filed  his 
declaration  of  claim  of  homestead  in  the  office  of  the 
judge  of  probate  of  Etowah  county,  selecting  and  claim- 
ing out  of  the  tract  of  300  acres  on  which  he  resided,  160 
acres,  as  a  homestead ;  that  the  line  of  railroad  in  ques- 
tion was  located  across  this  160  acres.  It  was  also 
averred  in  the  bill  that  the  Rome  &  Decatur  Railroad 
Company  forcibly  took  possession  of  the  strip  of  land 
different  from  that  conveyed  in  the  complainant's  deed 
and  built  its  railroad  thereon. 

Vol.  118. 


Digitized  by  VjOOQIC 


18»7/|  OF  ALABAMA.  557 

[Cowan  v.  Southern  Railway  Co.] 

The  prayer  of  the  bill  was  that  the  deed  conveying  the 
strip  of  land  to  the  railroad  company  be  declared  null 
and  void,  and  that  a  decree  be  rendered  that  the  defend- 
ant and  those  under  whom  he  claimed,  wrongfully  took 
possession  of  said  lands,  and  that  a  reference  be  had  to 
ascertain  how  much  of  the  complainant's  land  had  thus 
been  appropriated,  its  value  and  the  interest  thereon; 
the  damage  to  the  balance  of  the  land,  and  the  value  of 
the  use  and  occupation  of  said  strip;  and  that  the  de- 
fendant be  required  to  pay  the  aggregate  of  said  several 
sums  to  the  complainant,  and  that  if  the  defendant  fails 
or  refuses  to  pay  said  sum,  that  an  injunction  be  issued 
to  restrain  the  defendant,  its  officers  and  agents  from 
operating  the  said  railroad  over,  through  and  upon  said 
strip  of  land,  until  the  defendant  pay  or  cause  to  be  paid 
complainant's  damages  and  cost  of  suit  as  ascertained. 

Pending  this  bill,  the  complainant  died.  Thereupon, 
Catherine  R.  Cowan,  as  administratrix  and  widow  of 
William  N.  Cowan,  deceased,  and  A.  J.  Wilson,  as  ad- 
ministrator of  the  estate  of  said  William  N.  Cowan,  de- 
ceased, and  the  heirs-at-law  of  said  William  N.  Cowan, 
filed  a  bill  of  revivor  and  supplement,  on  February  27, 
1896,  wherein  the  death  of  the  original  complainant  was 
averred,  and  it  was  further  averred  that  the  lands,  which 
had  been  set  apart  to  the  original  complainants  as  a 
homestead,  was  duly  set  apart  to  Catherine  R.  Cowan, 
widow  of  the  deceased,  W.  N.  Cowan,  as  her  homestead, 
under  the  statute;  and  that  said  lands  were  so  set  apart 
to  her  under  proper  proceedings  of  the  probate  court. 
If  was  then  prayed  in  the  said  bill  of  revivor  and  supple- 
ment that  the  said  suit  should  stand  revived  in  the  name 
of  the  complainants  in  the  bill  of  revivor  and  supple- 
ment, and  that  said  suit  should  be  carried  on  and  prose- 
cuted between  the  parties  in  like  manner  as  it  would 
have  been  between  the  parties  to  the  original  suit. 

The  bill  was  subsequently  amended  by  averring  that 
the  estate  of  the  decedent,  William  N.  Cowan,  exceeded 
in  value  and  area  the  exemptions  allowed  by  statute; 
and  that  the  160  acres  set  apart  to  the  widow  did  not  ex- 
ceed |2,000,  and  it  was  set  apart  in  regular  proceedings 
in  the  probate  court,  these  proceedings  being  averred  in 
detail. 

To  the  bill  as  amended,  the  defendant  demurred, 
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among  others,  upon  the  following  grounds :  5.  Said  bill 
shows  on  its  face  that  there  was  no  right  of  action  in 
William  N.  Cowan  at  the  time  of  the  filing  of  the  orig- 
inal bill.  6.  Said  bill  shows  on  its  face  that  the  cause 
of  action  as  to  Catherine  R.  Cowan  originated  since  the 
filing  of  the  original  bill.  9.  The  bill  as  amended  and 
revived,  shows  that  the  interest  of  Catherine  R.  Cowan 
accrued  since  the  death  of  her  husband,  and  that  she 
took  said  homestead  burdened  with  the  easement  of 
respondent's  road-bed  and  right  of  way.  16.  It  fehows 
on  its  face  that  the  selection  of  the  homestead  by  both 
W.  N.  Cowan  and  Catherine  R.  Cowan  was  from  a  large 
body  of  contiguous  land,  being  more  than  three  liundrei 
acres,  and  was  long  after  defendant  had  acquired  its 
title  to  the  lands  in  controversy.  17.  Said  bill  as 
amended,  revived  and  supplemented,  does  not  show 
when  this  respondent  succeeded  to  the  rights  and  posses- 
sion of  the  Bast  Tennessee,  Virginia  and  Georgia  Rail- 
way Company.  18.  It  does  not  show  for  what  part  of 
said  damages  this  respondent  is  liable. 

On  the  submission  of  the  cause  upon  the  demurrers, 
the  chancellor  rendered  a  decree  sustaining  the  grounds 
of  demurrer  above  set  forth,  and  overruling  the  other 
grounds  of  demurrer.  The  complainants  appeal  from 
this  decree,  and  assign  the  rendition  thereof  as  error. 

James  Aiken,  for  appellant. — The  deed  from  the  com- 
plainant to  the  railroad  company  was  void  by  reason  of 
the  fact  it  undertook  to  convey  a  right  of  way  over  a 
homestead,  and  the  wife  did  not  join  in  the  conveyance. 
Marks  v.  Wilson^  115  Ala.  561;  McOhee  v.  Wilson,  111 
Ala.  615;  Parker  v.  Barnett,  104  Ala.  438;  Moses  v.  Mc- 
Clain,  82  Ala.  370. 

The  complainant  in  this  case  was  entitled  to  compen- 
sation for  the  right  of  way,  and  the  granting  and  exe- 
cuting of  the  void  deed  was  not  sufficient  to  deprive  him 
of  such  right. — Thornton  v.  R.  R.  Co.,  84  Ala.  109;  First 
Nat.  Batik  v.  Thompson,  116  Ala.  166;  Elliott  on  Rail- 
roads, §1049. 

After  the  death  of  the  original  complainant,  the  suit 
was  properly  revived. — Elliott  on  Railroads,  §1025; 
Marcij  V.  Howard,  91  Ala.  133;  Drake  v.  Railway  Co., 
102  Ala.  501. 
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The  bill  in  this  case  can  be  maintained  against  the  de- 
fendant who  was  the  grantee  or  successor  in  right  of 
the  railroad  that  built  its  line  along  the  right  of  way. — 
Lewis  on  Eminent  Domain,  §618. 

Burnett  &  Culu,  contra. — The  complainant  had  no 
right  of  action  at  the  time  of  filing  the  bill.  In  4  Bapal- 
je  &  Mack's  Digest  of  Bail  way  Law,  page  847,  §1018,  it 
is  said  that,  "Where  a  land  owner  stands  by  without  de- 
manding comi)ensation  until  a  railroad  is  in  operation, 
and  public  interests  are  involved,  he  can  neither  enjoin 
the  company  nor  maintain  ejectment,  his  only  remedy 
being  for  the  assessment  of  damages." — L.  &c.  R.  R.  Co. 
i\  Beck,  21  N.  E.  Bep.  471;  A.  G.  S.  R.  R.  Co.  v.  S.  &  N. 
Ala.  R.  R.  Co.,  102  Ala.  236,  s.  c.  84  Ala.  570.  After  the 
lailroad  has  been  completed,  equity  will  not  enjoin  for 
compensation. — Haytcood  v.  Nooney,  3  Barb.  646 ;  Grif- 
fin V.  A.  d  K.  R.  R.  Co.,  70  Ga.  164;  4  Bapalje  &  Mack's 
Dig.  849,  §1020. 

If  the  complainant  had  no  right  to  maintain  this  suit 
io  his  lifetime,  no  subsequent  accruing  right  in  his 
wife's  name  could  give  the  bill  equity.  The  right  to  re- 
cover compensation  is  only  a  chose  in  action,  and  can 
not  be  enforced  by  the  widow  or  by  injunction. — i  Ba- 
palje &  Mack's  Eailway  Digest,  849,  §1020;  Evansville 
d  T.  H.  R.  Co.  V.  Nye,  113  Ind.  233,  s.  c.  15  N.  E.  Bep. 
261. 

There  had  been  no  selection  of  the  homestead  when 
the  road  was  built.  The  statute  gives  the  widow  only 
such  homestead  as  was  occupied  by  the  decedent  at  the 
time  of  his  death  as  a  home.  We  submit  that  the  road- 
bed and  the  right  of  way  could  not  fall  within  that  cat- 
egory, for  it  was  not  so  occupied  by  the  decedent  at  the 
time  of  his  death,  but  was  occupied  by  the  railroad,  and 
had  been  for  more  than  ten  years  before  the  amendment. 
Then  she  took  it  burdened  with  the  easement  of 
respondents.  Until  there  was  a  selection  of  the  home- 
stead from  the  large  body  of  land,  there  was  no  notice  to 
the  purchaser  from  the  original  vendee  of  Cowan.  Un- 
til there  was  a  selection,  the  claim  of  homestead  could 
not  prevail.  This  being  long  after  the  deed  to  respond- 
ent's  vendors,    could    not  retroact. — DeGraffenreid  v. 
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Clark,  72  Ala.  426;  Goodloe  v.  Dean,  81  Ala-  479;  Gard- 
ner V.  Eberhart,  82  Ala.  321. 

'  HARALSON,  J.— 1.  It  has  been  definitely  settled  in 
this  State,  that  under  our  constitution  and  laws,  a  right 
of  way  over  the  homestead  granted  and  conveyed  by  the 
husband  in  an  instrument  in  writing,  duly  executed  by 
him,  but  in  which  the  wife  did  not  join,  is  void  and  has 
no  operation  as  an  estoppel  or  otherwise  against  the 
husband. —  McGhee  v.  Wilson,  111  Ala.  615,  and  author- 
ities there  cited;  Alford  v.  Lehman,  76  Ala.  526;  Marks 
V.  Wilson,  115  Ala.  561. 

The  deed  of  W.  R.  Cowan,  executed  by  him  alone,  on 
the  12th  August,  1886,  in  his  lifetime,  to  the  Rome  &  De- 
catur Railroad  Company,  of  a  right  of  way  across  lands 
which  then  constituted  his  homestead,  in  which  his  wife 
did  not  join,  was,  therefore,  a  nullity,  and,  as  for  any 
title  it  conveyed  to  the  railroad  company,  the  lands  re- 
mained his  own,  as  though  said  deed  had  never  been  ex- 
ecuted. 

2.  The  bill  shows,  clearly  enough,  however,  that  said 
railroad  company,  in  entering  upon  said  lands  to  build 
and  operate  its  road,  did  so  not  as  a  trespasser,  but  with 
the  knowledge  and  consent  of  the  owner  of  the  land. 
The  road  was  built  in  the  year  1886,  by  said  company, 
soon  after  the  execution  of  said  deed,  and  has  since  been 
in  its  possession  and  operated  by  it,  and  the  two  succes* 
sor  railroad  companies,  for  a  period  of  about  nine  years, 
before  this  bill  was  filed,  without  interference  from,  or 
protest  by  the  owner  of  the  land.  The  fact  that  the  bill 
alleges  as  a  conclusion,  that  the  railroad  company  took 
forcible  possession  of  said  right  of  way,  is  of  no  signifi- 
cance, since  the  facts  under  which  it  took  possession  are 
fully  averred  and  show  that  it  entered  on  and  took  pos- 
session of  the  same  by  consent  of  the  owner,  W.  N. 
Cowan. 

Again,  it  is  well  settled,  that  when  the  owner  of  land 
has  knowledge  of  the  fact,  that  a  railroad  is  proceeding 
to  locate  and  construct  its  road  on  his  lands,  and  he 
allows  it  to  expend  large  sums  of  money  for  this  purpose 
without  interfering  with  or  forbidding  it  to  proceed,  lie 
is  estopped  from  evicting  it  by  ejectment.  In  such  case, 
there  only  remains  to  him  a  right  of  compensation. — ^S», 
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ct-  N.  A.  R.  R.  Co.  V.  A.  O.  8.  R.  R.  Co.,  102  Ala.  236;  A. 
G.  8.  R.  R.  Co.  V.  8.d  N.  A.  R.  R.  Co.,  84  Ala.  580;  X  O. 
&  8.  R.  R.  Co.  V.  Jones,  68  Ala.  49 ;  Pollard  v.  Maddox, 
28  Ala.  321,  and  authorities  referred  to  in  these  /^ases. 
See  also  Kapalje  &  Mack's  Dig.  of  Railway  Law,  pp. 
874-5,  §§1073, 1074,  and  cases  there  cited;  6  Am.&Eng. 
Encyc.  of  Law,  593-4,  n.  1. 

3.  The  original  bill  filed  by  W.  N.  Cowan,  the  owner 
of  the  land,  is  one,  as  was  properly  held  by  the  cjhancel- 
lor,  not  in  the  nature  of  a  suit  in  ejectment,  nor  an 
action  of  trespass  for  damages,  but  one  solely  for  com- 
pensation for  the  taking  and  using  the  land  of  /complain- 
ant as  a  right  of  way  by  the  railroad,  not  having  made 
compensation  therefor,  without  having  condemned  the 
same  under  ad  quod  damnum  proceedings  for  such  pur- 
pose. It  cannot  be  contended,  that  by  permitting  the 
railroad  company  to  construct  its  road  and  operate  It 
without  interference,  the  owner  estopped  himself  from 
afterwards  asserting  his  right  to  compensation  for  the 
right  of  way.  As  touching  such  a  contention  and  as 
applicable  to  this  case,  we  may  appropriately  apply 
what  was  said  by  this  court  upon  the  same  question  in 
Thornton  v.  8hefj[ield  &  B.  R.  R.  Co.,  84  Ala.  114,  where 
Stone^  C.  J.,  employed  this  language:  "There  is  no 
principle  of  estoppel  against  this  claim,  considered  as  a 
mere  demand  for  damages  for  the  right  of  way.  If  she 
[the  complainant]  were  seeking  to  evict  the  corporation, 
there  might  be  something  in  the  objection.  That  is  not 
the  purpose  of  this  suit.  She  claims  only  for  the  injury 
done  to  the  freehold ;  and  that  claim,  under  the  aver- 
ments of  the  bill,  stands  on  the  same  meritorious 
ground  as  if  the  railroad  had  been  built,  without  prior 
attempt  to  procure,  or  condemn  the  right  of  way.  Such 
acquiescence,  to  operate  a  bar,  must  be  of  sufficient  dura- 
tion to  toll  the  entry. — N.  0.  &  8elma  R.  R.  Co.,  v.  Jones, 
68  Ala.  48;  Jones  v.  N.  0.  d  Selma  R.  R.  Co.,  70  Ala.  227; 
Tenn.  &c.  R.  R.  Co.  v.  E.  Ala.  R.  Co.,  73  Ala.  426;  1 
Wood's  Railway  Law,  §209;  Perkins  v.  Me.  Cml.  32.  R. 
Co.y  72  Me.  95.  The  course  adopted  by  the  complainant 
in  this  case,  is  fully  justified  by  the  authorities,  and  the 
bill  should  be  retained  and  made  effective  by  Injunc- 
tion il  necessary,  until  the  damages  are  proi)erly  ascer- 
tained, or  until  the  railroad  company  obtains  the  right 
of  way  in  legal  form.— Taylor  v.  C.  R.  &  8t.  P.  iS-  Jt.  Co., 
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25  Iowa,  371;  Browning  v.  Cam.  c6  W.  R.  R,  Co.,  4  N.  J. 
Eq.  47;  Oilman  v.  H.  d  F.  R.  R.  Co.,  40  Wis.  653;  Rusch 
V.  M.  L.  S.  &  ir.  R.  Co..  54  Wis.  136;  2  Wood's  RaUway 
Law,  §246."— J/cG/iec  v.  WiUon,  111  Ala.  615. 

The  just  compensation  to  which  the  owner  is  entitled, 
is  defined  and  fully  stated,  after  careful  consideration, 
in  thesc^se  of  Jouch  v.  N.  O.  &  S.  R.  R.  Co.,  70  Ala.  227. 

4.  During  the  life  of  the  husband,  tlie  title  to  the 
homestead  is  in  the  husband,  and  not  in  his  wife. 
While  it  cannot  be  aliened  by  him  without  her  volun- 
tary signature  and  consent,  that  fact  vests  no  legal  or 
equitable  title  in  her  so  long  as  her  husband  lives. 
During  his  life  the  wife  may  exercise  a  veto  upon  his 
right  of  aliention,  and  may  enjoy  t*he  privilege  of  co-oc- 
cupation by  his  permission,  but  she  possesses  no  prop- 
erty in  the  premises.  Her  right  accrues  only  at  the 
date  of  the  husband's  death,  and  she  takes  it  in  its  then 
condition,  and  burdened  as  it  may  be  at  that  tima — Sea- 
man V.  Nolen,  68  Ala.  463 ;  Vancleave  v.  Wilson,  73  Ala. 
387;  Gridcr  v.  A.  F.  L.  M.  Co.,  99  Ala.  281. 

It  follows,  the  wife  was  not  a  necessary  or  even  a 
proper  party  to  the  proceeding.  The  recovery,  what- 
ever it  may  be,  will  be  assets  of  the  estate  of  the  hus- 
band, to  be  disposed  of  in  due  course  of  administration. 
It  was  proper,  therefore,  to  revive  the  suit,  on  the  sug- 
gestion of  the  death  of  the  husband,  in  the  name  of  his 
administrators,  but  there  was  a  misjoinder,  as  was  held 
by  the  court  below,  in  the  bill  of  revivor,  in  making  the 
widow  of  the  deceased  and  his  heirs  parties  complain- 
ant.    Authorities  supra. 

5.  The  fact  that  the  selected  homestead  was  from  a 
body  of  land  larger  than  the  homestead  selected,  and 
that  the  same  was  set  apart  after  the  owner,  W.  N- 
Cowan,  executed  his  void  deed  to  the  railroad,  was  with- 
out force  as  a  ground  of  demurrer  to  thrf  bill. — De  Graf- 
fenried  v.  Clark,  75  Ala.  425;  Goodloe  v.  Dean,  81  Ala. 
479;  Marks  r.  Wilson,  115  Ala.  561. 

If  the  bill  does  not  show  for  what  part  of  the  compen- 
sation claimed,  the  defendant  is  liable,  as  objected  on 
demurrer,  it  does  show,  that  the  defendant  company 
had  succeeded  to  the  rights  of  the  company  which  built 
the  railroad,  is  now  in  possession  of  said  right  of  way, 
and  is.  operating  the  road.     This  is  sufficient  to  sustain 
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the  suit  against  the  defendant,  which,  as  successor  to 
the  Eome  &  Decatur  Kailrodd  Company,  is  liable  to  pay 
just  compensation  for  appropriating  to  its  uses  a  part  of 
the  homestead. — Lewis  on  Em.  Domain,  §618;  iJ.  G.  c6  E. 
P.  R.  Co.  V.  Ortiz,  75  Texas,  602  ;s.  c.  1  Am.  R.  R.  &  Corp. 
Oas.  344,  and  cases  there  cited. 

From  the  foregoing  it  will  appear  wherein  the  rulings 
of  the  court  on  demurrer  were  erroneous. 

Reversed  and  remanded. 


Moore  v.  Barber  Asphalt  Paving:  Co. 

Action  of  Assumpsit. 

i.  Contract  of  sale;  no  implied  warranty  when  article  sold  upon 
personal  inspection. — ^When  croods  or  articles  are  sold  after 
personal  inspection  by  the  purchaser  aad  there  is  no  express 
'warranty  as  to  the  Quality  of  the  article  sold  or  its  fitness 
for  any  particular  purpose,  upon  the  delivery  of  the  identical 
soods  sold  in  accordance  with  the  contract  there  is  a  com- 
pliance on  the  part  of  the  seller  with  his  part  of  the  contract, 
irrespective  of  the  quality  or  suitableness  of  the  article  for 
the  purpose  for  which  it  was  bought,  which  renders  the  pur- 
chaser liable.  , 

^^<M,rges  to  the  jury;  properly  refused  when  abstract, — ^A  charge 
which  is  not  based  upon  any  evidence  in  the  cause,  is  prop- 
erly refused,  even  though  it  asserts  a  correct  principle  of 
law. 

^'^i.dence ;  error  in  admitting  copies  of  contract  cured  hy  intro- 
duction of  the  original. — Errors  committed  by  the  court  iu 
permitting  copies  of  a  contract  sued  on  to  be  introduced  in 
evidence,  are  cured  by  the  subsequent  introduction  of  the 
original  contract. 
*•  ^^me;  when  testimony  not  shown  to  he  hearsay. — In  an  action  to 
recover  the  price  of  an  article  sold,  the  testimony  of  the 
agent  of  the  plaintiff  that  the  identical  article  purchased  by 
the  defendant,  after  inspection,  was  delivered  to  him.  is  not 
hearsay,  when  such  agent  testifies  positively  and  of  his  own 
knowledge  that  the  article  purchased  was  delivered  as  re- 
quired by  the  contract. 
6.  Action  on  a  contract  of  sale;  admissibility  in  evidence  of  receipt 
to  prove  delivery. — In  an  action  to  recover  the  price  of  goods, 
where,  by  the  contract  of  sale,  the  plaintiff  was  to  deliver  the 
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goods  at  a  wharf,  from  which  point  they  were  to  be  trans- 
ported to  the  defendant,  a  receipt  signed  by  one  who  was  m 
charge  of  a 'barge,  which  was  at  the  point  on  the  wharf 
designated  for  delivery  in  the  contract,  and  by  which  the 
goods  were  to  be  carried  to  the  defendant,  is  admissible  in 
evidence  as  tending  to  show  delivery  to  the  buyer  as  con- 
tracted for. 

6.  Same;  admissibility  of  parol  evidence  to  show  tohat  goods  were 

sold. — In  an  action  on  a  written  contract  for  the  sale  of  cer- 
tain articles  of  merchandise,  which  were  inspected  by  the 
purchaser,  it  is  competent  for  the  plaintiff  to  show  by  parol 
evidence  what  were  the  articles,  which,  according  to  the  writ- 
ten agreement,  were  to  be  sold;  it  being  permissible  to  resort 
to  parol  testimony  in  order  to  ascertain  the  nature  and  qual- 
ities of  the  subject  to  which  a  written  contract  refers. 

7.  Plea  of  recoupment;  burden  of  proof, — ^A  plea  of  recoupment 

being  in  the  nature  of  a  new  suit  begun  by  the  defendant 
against  the  plaintiff,  a  Joinder  in  issue  on  such  plea,  places 
upon  the  defendant  the  burden  of  proving  all  the  material 
allegations  of  the  plea. 

8.  Same;  same;  action  to  recover  for  price  of  merchandise  sold. — In 

an  action  to  recover  the  price  of  certain  articles  of  merchan- 
dise sold  in  a  specifled  quantity,  after  Inspection,  a  plea  oZ 
recoupment  which  alleges  that  there .  was  a  failure  to  de- 
liver to  the  defendant  the  specified  quantity,  and  as  a  result 
the  plaintiff  suffered  damages,  is  not  sustained,  where  there 
is  no  evidence  submitted  to  the  jury  from  which  they  could 
ascertain  the  fact  that  the  defendant  was  damaged  by  the 
alleged  failure,  and  the  extent  of  such  damage. 

'  Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  William  S.  Anderson. 

The  appellee  sued  the  appellant  for  $1,400.  The  com- 
plaint contained  the  common  counts  and  two  special 
counts.  A  demurrer  was  sustained  to  the  third  count, 
which  was  one  of  the  special  counts,  and  no  amend- 
ment was  made.  The  remaining  special  count,  the  sec- 
ond, claimed  $1,400  for  the  breach  of  an  agreement  in 
writing  between  plaintiff  and  defendant,  whereby  de- 
fendant, in  consideration  of  the  plaintiff's  agreeing  to 
deliver  to  barges  on  the  Mississippi  river,  at  or  near  the 
foot  of  Girod  street,  in  the  city  of  New  Orleans,  Lou- 
isiana, and  at  the  foot  of  General  Taylor  street,  in  said 
city  of  New  Orleans,  one  thousand  cubic  yards  of  maca- 
dam at  two  and  70-100  dollars  ($2.70)  per  cubic  yard 
(the  measurement  of  plaintiff  to  be  checked  by  engineer 
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at  Port  Eads,  in  the  State  of  Louisiana)  agreed  to  take 
and  pay  therefor,  when  so  delivered,  at  said  price  of  two 
and  70-100  dollars  per  cubic  yard,  one  hundred  dollars 
Id  cash,  and  the  balance  one-half  estimate  upon  delivery 
to  barges,  and  remainder  upon  receipt  of  engineer  at 
Port  Eads,  witliout  risk  to  plaintiff.  This  count  then 
alleged  that  the  plaintiff  fully  performed  its  part  of 
said  coMtract,  and  tlie  defendant  had  failed  to  pay  four- 
teen hundred  dollars  of  the  purchase  price. 

To  the  common  counts,  the  appellant  pleaded:  1. 
The  general  issue.  2.  Payment.  3.  That  the  indebt- 
edness claimed  under  each  of  the  common  counts  to  be 
due,  arose  out  of  a  special  contract  whereby  the  plain- 
tiff agreed  to  sell  to  the  defendant  and  to  deliver  to  him, 
on  barges,  a  thousand  cubic  yards  of  macadam  at  two 
and  70-100  dollars  per  cubic  yard,  and  that  the  plain- 
tiff delivered  less  than  five  hundred  cubic  yards  of  sucli 
macadam,  and  that  so  much  of  said  macadam  as  was 
delivered  was  mixed  with  dirt  and  dust,  and  was  there- 
by damaged  and  valueless  for  use  as  macadam,  unless 
large  sums  were  expended  in  screening  the  same,  and 
that  defendant  was  put  to  large  expenses  in  separating 
the  macadam  from  the  dust  and  dirt,  and  that  the 
\  alue  of  the  macadam  that  plaintiff  failed  to  deliver  to 
the  defendant  was  two  thousand  dollars,  and  that  by 
ihe  delivery  to  it  of  said  dirt  and  damaged  macadam, 
and  plaintiff's  failure  to  deliver  the  entire  amount 
agreed  upon,  the  defendant  was  damaged  in  the  sum  of 
three  thousand  dollars,  which  he  sought  to  recoup,  and 
prayed  judgment  for  the  excess. 

To  the  special  count  of  the  complaint  defendant 
pleaded :  1st.  The  general  issue  2.  That  before  the  bal- 
ance of  the  fourteen  hundred  dollars  became  payable 
under  the  contract  sued  on,  plaintiff  committed  a 
breach  of  said  contract  in  this,  that  it  failed  to  deliver 
to  defendant  the  one  thousand  cubic  yards  provided  for 
by  said  contract.  3d.  That  the  plaintiff  did  not  deliver 
to  the  defendant  said  quantity  of  one  thousand  cubic 
yards  of  macadam.  4th.  A  plea  of  recoupment  sub- 
stantially the  same  as  the  3d  plea  to  the  common  counts. 

Demurrers  were  interposed  to  these  pleas,  which  were 
overruled,  and  issue  was  joined  on  said  pleas. 

The  evidence  showed  that  Richard  Sheridan,  Jr.,  as 
the  agent  of  defendant,  went  to  New  Orleans  and  pur- 
chased from  one  Tupper,  agent  of   plaintiff,    under   a 
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written  contract,  dated  January  4tli,  1889,  a  thousand 
cubic  yards  of  macadam,  to  be  delivered  on  barges  at 
the  foot  of  Girod  street  and  General  Taylor  street,  at 
two  and  70-100  dollars  a  cubic  yard,  measurement  to  be 
checked  by  engineer  at  Port  Eads,  terms  of  payment  to 
be  one  hundred  dollars  in  cash,  one-half  of  the  balance 
upon  delivery  to  barges,  and  the  balance  upon  receipt 
of  engineer  at  Port  Eads,  it  being  understood  that  Tup- 
per  should  take  no  risk  in  delivery.  The  contract  is  in 
the  form  of  a  proposition  signed  "T.  Tupper,"  and  ac- 
cepted "R.  Moore  &  Company,  by  R.  Sheridan,  Jr/' 
There  are  no  words  qualifying  the  character  of  the  ma- 
cadam to  be  delivered,  nor  stating  whether  it  is  to  be 
cleaned  or  screened,  or  otherwise.  This  contract  is  set 
forth  in  the  opinion  at  length. 

The  deposition  of  T.  Tupper,  who  was  the  representa- 
tive of  the  plaintiffs  in  making  the  contract  for  the  sale 
of  the  macadam,  was  introduced  in  evidence.  Said 
Tupper  testified  therein  that  he  made  it  a  condition  of 
the  sale  that  Sheridan,  the  agent  and  representative  of 
R.  Moore  &  Co.,  should  examine  the  macadam  and  ap- 
prove the  quality  before  the  contract  was  entered  into, 
and  that  Sheridan  went  and  examined  it,  and  after  such 
examination  said  that  it  would  suit,  and  the  contract 
was  thereupon  made.  This  witness  Tupper  further  tes* 
tified  that  the  1000  cubic  yards  of  macadam  which  was 
bought  by  R.  Moore  &  Co.  was  delivered  on  the  wharf 
of  the  aiississippi  river  at  the  points  designated  in  the 
contract;  that  it  was  the  macadam  which  had  been  ex- 
amined by  Sheridan,  the  defendant's  agent,  and  that 
the  macadam  delivered  was  the  1000  cubic  yards  which 
was  bought  by  the  defendant.  He  further  testified  that 
this  macadam  was  delivered  by  the  plaintiff  on  the 
Avharf  of  the  Mississippi  river  opposite  barges  placed 
there  to  receive  the  same,  and  that  it  was  received  by 
Capt.  W.  M.  Woods,  who  was  in  charge  of  said  barges. 
He  further  testified  that  there  was  still  due  to  the  plain- 
tiff from  the  defendant  under  such  contract  the  sum  of 
$1,100.  The  defendant  objected  to  each  of  these  por- 
tions of  the  witness  Tupper's  testimony,  upon  the 
ground  that  it  was  hearsay  evidence.  Each  of  the  ob- 
jections was  overruled,  and  the  defendant  separately 
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excepted  thereto.  These  exceptions  constitute  the  bases 
of  13  assignments  of  error  on  the  present  appeal. 

On  the  cross-examination  of  the  witness  Tupper,  he 
testified  positively  and  of  his  own  knowledge  that  1000 
cubic  yards  of  macadam  were  delivered  to  the  barges  un- 
der said  contract.  In  his  testimony  the  witness  Tupper 
further  testified  that  upon  the  delivery  of  the  1000  cubic 
yards  of  macadam  there  was  given  a  receipt  therefor, 
signed,  "W.  M.  Woods,  per  Eldridge.'^  It  was  shown  by 
the  evidence  that  Eldridge  acted  in  giving  the  receipt  for 
Capt.  W.  M.  Woods.  This  receipt  was  attached  as  an 
exhibit  to  Tupper^s  deposition.  The  defendant  objected 
to  the  introduction  of  this  receipt  in  evidence,  and  duly 
excepted  to  the  court's  overruling  his  objection. 

It  was  shown  by  the  evidence  that  in  the  transporta- 
tion of  the  1000  cubic  yards  of  macadam  it  was  carried 
upon  two  barges;  that  while  in  transit,  one  of  the  barges 
was  sunk ;  that  the  macadam  on  one  barge,  variously  es- 
timated to  be  between  500  and  600  cubic  yards,  was  de- 
livered at  Port  Eads.  The  evidence  for  the  defendant 
tended  to  show  that  the  macadam  which  was  delivered 
was  full  of  dirt,  and  was  rejected  by  the  engineer  at  the 
place  where  it  was  to  be  used ;  that  the  defendant  had  to 
incur  the  expense  of  having  it  screened  to  clean  it  from 
this  dirt,  and  thereby  lost  something  over  100  cubic 
yards. 

There  was  also  testimony  on  behalf  of  the  defendant 
that  he  tried  to  make  up  the  deficiency  in  the  quantity 
delivered,  but  was  unable  to  do  so,  except  at  very  great 
expense. 

There  were  several  charges  given  at  the  request  nf 
the  plaintiff,  and  several  charges  refused  to  the  defend- 
ant, to  each  of  which  rulings  the  defendant  separately 
excepted.  It  is  unnecessary  to  set  out  any  of  these 
charges,  except  the  first  charge,  which  was  given  at  the 
request  of  the  plaintiff,  the  giving  of  which  forms  the 
basis  of  the  43d  assignment  of  error,  and  which  is  as  fol- 
lows :  "If  the  jury  believe  from  the  evidence  that  plain- 
tiff agreed  to  sell  and  defendants  to  buy  one  thousand 
cubic  yards  of  macadam,  and  that  defendant,  by  them- 
selves or  their  agent  thereto  authorized,  examined  said 
macadam,  or  had  full  opportunity  to  examine  said  mac- 
adam, before  they  purchased,  then  in  such  case  the  de- 
fendants became  and  were  liable  to  pay  to  the  plaintiff 
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for  all  said  macadam  so  delivered  to  and  received  by 
defendants  under  said  contract,  provided  the  same  was 
such  macadam  as  bad  been  exhibited  to  the  said  defend- 
antSy  or  to  their  said  agents,  prior  to  the  making  of  the 
contract;  and  the  defendants  would  be  bound  to  pay  the 
price  agreed  upon  therefor  to  the  extent  of  such  delivery, 
provided  the  amount  delivered  should  not  exceed  one 
thousand  cubic  yards,  unless  defendant  had  some  cross 
demand  against  plaintiff  in  reduction  of  such  price." 

There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  its  damages  at  |515.97.  The  defendant  ap- 
peals, and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Gregoey  L.  &  H.  T.  Smith,  for  appellant. — ^^The  court 
erred  in  admitting  in  evidence  the  copies  of  the  contract 
sued  on.  The  original  was  not  accounted  for  and  the 
copy  was  clearly  secondary  and  inadmissible. — Lewis 
V.  Herndon,  56  Ala.  186;  L.  &  N.  R.  R.  Co.  v.  Orr,  94  Ala. 
602; Home  Protection  of  N.  A.  v.  Whidden,  103  Ala.  203. 

The  answers  of  the  witness  Tupper  as  to  the  quality 
of  the  macadam  delivered  should  have  been  excluded. 
The  answers  of  the  witness  in  each  of  these  instances 
are  his  conclusions,  based  upon  facts  as  to  which  he  only 
had  hearsay  evidence,  and,  as  his  answers  as  to  the  facts 
should  have  been  ruled  out,  it  follows  that  his  conclu- 
sions as  to  such  facts  should  likewise  have  been 
excluded- 

But  even  if  the  opinions  so  expressed  had  not  been 
based  upon  hearsay  evidence,  it  was  not  admissible  for 
the  witness  to  state  the  amount  of  damages  the  plaintiff 
sustained,  nor  was  it  admissible  for.  him  to  make  similar 
statements. — Young  &  Co.  v.  Curetojiy  87  Ala.  728; 
Trammvllv.  Ramage,  97  Ala.  666. 

The  witness  attached  to  his  deposition  a  receipt  for 
one  thousand  cubic  yards  of  macadam,  signed  W.  M. 
Woods,  per  Eldridge,  without  proving  who  Eldridge 
was,  or  by  what  authority  he  gave  the  receipt.  Such  a 
receipt  is  the  declaration  of  an  unknown  person  not 
shown  to  have  been  authorized  in  any  way  to  bind  de- 
fendant, and  should  have  been  excluded. — Postal  Tel. 
CahlG  Co.  V.  Brantley.  107  Ala.  683. 

WTien  the  plaintiff  failed  to  supply  the  quantity  of 
macadam  it  had  contracted  for,  the  defendant  exercised 
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every  diligence  to  obtain  other  macadam  to  talie  its 
place,  and  supplied  it  with  as  nearly  the  same  material 
as  he  could  get.  This  being  the  case,  he  was  entitled  to 
the  difference  between  the  agreed  price  and  what  he  had 
to  pay  for  the  substituted  macadam,  even  though  it  was 
not  identically  the  same  material. — Traverse  v.  Montpe- 
lier,  62  Vt.  87;  19  Atl.  Kep.  715. 

The  first  charge  requested  by  the  plaintiff,  which  is 
made  the  basis  of  the  43d  assignment  of  error,  should 
not  have  been  given.  This  charge  asserts  in  substance 
that  even  though  the  macadam  was  dirty  and  damaged, 
and  thereby  rendered  valueless  unless  cleaned,  still  the 
defendant  could  not  recoup  damages,  if  his  agent  in- 
spected it  before  purchasing  it.  This  is  error.  In  the 
absence  of  a  replication  and  confession  in  avoidance, 
the  defendant  was  entitled  to  recover  upon  his  plea,  if 
proven. — 1  Greenl.  on  Evidence,  §50;  C.  d  W.  R.  Co.  v. 
Woody  86  Ala.  164;  Reynolds  v.  Bell,  84  Ala.  496. 

Clarke  &  Clarke  and  Pillans,  Torrey  &  Hanaw, 
contra. — 1.  The  contract,  though  made  by  Tupper,  the 
agent,  in  his  own  name,  was  suable  on,  by  his  principal, 
the  plaintiff. — Deitz  v.  Insurance  Co.,  13  Am.  St.  Rep. 
909;  Foster  v.  Smith,  88  Am.  Dec.  604;  1  Benjamin  on 
Sales,  Corbin's  Am.  notes,  §237,  n.  37. 

2.  The  plaintiff  could  recover  for  whatever  goods  of 
the  sort  described  in  the  contract,  when  actually  deliv- 
ered and  received  and  retained  by  defendant. — Raisin 
Fertilizer  Co.  v.  BarroWy  97  Ala.  694;  Richards  v.  Shaw, 
€7  111.  222;  2  Benjamin  on  Sales,  (Corbin's  ed.),  p.  903, 
n.;  1  Benjamin  on  Sales,  p.  70,  n.  12. 

3.  The  plaintiff  could  recover  for  the  goods  so  deliv- 
ered and  retained,  upon  the  common  as  well  as  the  spe- 
cial counts. — Raisin  Fertilizer  Co.  v.  Barrow,  97  Ala. 
694;  Richards  v.  Shaw,  67  111.  222;  Vincent  v.  Rogers, 
20  Ala.  471 ;  Darden  v.  James,  48  AJa.  33 ;  Harralson  v. 
Stein,  50  Ala.  347. 

4.  The  original  contract  in  writing  was  put  in  evi- 
dence, the  defendants  admitting  its  execution  without 
proof  of  the  signatures,  but  denying  its  competency  as 
not  being  shown  to  be  the  contract  sued  on  and  as  a 
variance.  The  witness  Tupper  in  testifying,  attached 
copy  of  this  contract  to  his  deposition  and  swore,  that 
it  was  a  copy  of  the  contract  made  and  acted  upon.  We 
insist  that  it  was  not  erroneous,  the  original  contract 


Digitized  by  VjOOQIC 


670  SUPREME  COURT  tNov.  Term. 

[Moore  v.  Barber  A3phalt  Pavinff  Ck>.] 

being  in  evidence,  for  Tapper's  deposition  to  refer  to 
a  copy  annexed  to  and  exhibited  with  it  in  order  to  iden- 
tify the  contract  concerning  which  he  spoke;  but  if  there 
was  any  error  in  not  excluding  copy  of  the  contract 
which  he  attached,  it  was  error  without  injury,  the  orig- 
inal being  before  the  court,  and,  therefore,  not  such  error 
as  should  work  a  reversal. — 1  Brick.  Dig.,  780,  §96;  Ex 
parte  Keenan^  21  Ala.  558;  Fireman/ s  Ins,  Co.  v.  McMU- 
Ian,  29  Ala.  U7. 

5.  The  burden  of  proof  on  the  recoupment  plea  was 
surely  on  defendant.  "The  true  solution  of  the  question 
is  that  which  has  been  stated,  that  he  who  in  a  court  of 
justice  undertakes  to  establish  a  claim  against  another, 
or  to  set  up  a  release  from  another's  claim  against  him- 
self, must  produce  the  proof  necessary  to  make  good  his 
contention.  This  proof  may  be  either  affirmative  or  neg- 
ative. Whatever  it  is,  it  must  be  produced  by  the  party 
who  seeks  forensically  either  to  establish  or  defeat  a 
claim."— 1  Wharton  Evidence,  (2d  ed.),  §§354,  356, 
357;  Code  of  1886,  §2683;  22  Am.  &  Eng.  Encyc.  of  Law, 
343,  353. 

BRICKELL,  C.  J.— The  defendant  Moore,  under  the 
name  of  R.  Moore  &  Co.,  contracted  to  buy  from  plain- 
tiff, through  one  Tupper,  its  agent  in  New  Orleans,  one 
thousand  cubic  yards  of  macadam  at  a  given  price  per 
cubic  yard.    The  contract  was  as  follows : 

"R.  Moore  &  Co.  of  Mobile,  Ala.  Gentlemen :  We  will 
deliver  to  barges  on  Mississippi  river  at  or  near  foot  of 
Girod  street  and  at  foot  of  General  Taylor  street,  one 
thousand  cubic  yards  of  macadam  at  two  70-100  dollars 
per  cubic  yard.  Our  measurement  to  be  checked  by  an  en- 
gineer measurement  at  Port  Eads.  The  terms  of  pay- 
ment to  be  as  follows:  say,  one  hundred  in  cash,  and 
balance  due  one-half  estimate  upon  delivery  to  barges, 
and  balance  upon  receipt  of  engineer  at  Port  Eads.  It 
being  understood  that  we  take  no  risk  in  delivery.  We 
will  hire  carts  and  do  all  possible  to  make  deliverj-  dur- 
ing next  week. 

"Yours  truly, 

"T.  Tupi)er.'* 

"Accepted  terms  as  above  stated. 

"R.  Moore  &  Co. 
"by  R.  Sheridan,  Jr.'^ 
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The  plaintiff's  complaint  contained  the  common 
counts,  and  a  si)ecial  count  alleging  in  substance  the 
above  contract  and  its  breach.  The  pleas  of  which  we 
need  take  notice  were  the  general  issue,  and  a  plea  of 
recouppient.  On  the  trial  of  this  cause  fifty-two  excep- 
tions were  reserved  which  here  are  grounds  for  as  many 
assignments  of  error.  It  is  not  our  purpose  to  discuss 
each  one  of  the  assignments  of  error,  for  the  principles 
of  law  they  invoke  are  few  and  make  this  unnecessary. 

It  was  proven  by  the  plaintiff  that  the  macadam,  the 
subject  of  the  sale,  was  in  a  warehouse  in  New  Orleans 
and  was  examined  by  Sheridan,  the  agent  of  the  defend- 
ant, before  the  contract  to  sell  was  consummated.  There 
was  no  express  warranty  as  to  the  quality  of  the  mac- 
adam or  its  fitness  for  any  particular  purpose.  The 
personal  inspection  by  Moore's  agent  of  the  lot  of  mac- 
adam from  which  his  was  to  be  taken,  and  his  agree- 
ment to  buy  from  that  specific  lot,  precludes  an  implieii 
warranty.  A  delivery  of  one  thousand  cubic  yards  of 
this  macadam  "at  the  foot  of  Girod  street  and  at  the 
foot  of  General  Taylor  street,"  was  a  compliance  with 
his  part  of  the  contract  by  plaintiff,  irrespective  of  the 
quality  or  suitableness  of  the  macadam  for  the  purpoie 
'for  which  it  was  bought. — Benjamin  on  Sales,  §965. 
**When  goods  are  sold  on  inspection,  there  is  no  stand- 
ard but  identity,  and  no  warranty  implied  other  than 
that  the  identical  goods  sold  and  no  others  shall  be  de- 
livered."— Carson  v.  Bailliey  19  Penn.  375;  Denting  t. 
Foster,  42  N.  H.  174;  Perry  v.  Johnston,  59  Ala.  648. 

There  was  no  fraud,  or  evidence  thereof,  on  the  part 
of  the  agent  of  plaintiff,  Tupper,  and  therefore  the  as- 
signment of  error  43  is  not  well  taken.  The  court  may 
well  refuse  a  charge  not  based  upon  any  evidence  in  the 
cause,  even  though  the  charge  embodies  a  correct  prin- 
ciple of  law. 

The  introduction  of  the  original  contract,  which  was 
done  in  this  case,  cured  whatever  errors  the  court  might 
have  committed  in  permitting  copies  to  be  produced  in 
evidence. 

The  thirteen  assignments  of  error  founded  upon  ex- 
ceptions to  the  evidence  of  Tupper  are  not  well  taken. 
It  does  not  appear  on  cross-examination  that  Tupper^s 
Rtatementa  were  based  on  hearsay.    He  testified   posi- 
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lively,  and  of  his  knowledge,  that  one  thousand  cubic 
yards  of  macadam  were  delivered  to  the  barges. 

There  was  no  error  in  admitting  in  evidence  the  re- 
ceipt signed  by  Eldridge,  who  was  in  charge  of  the 
barge.  It  was  competent  for  plaintiff  to  prove  the  de- 
livery of  the  macadam  to  a  carrier  or  successive  carriers 
in  the  execution  of  his  contract.  The  delivery  to  the 
barge  was  of  course  not  conclusive  evidence,  of  a  deliv- 
ery to  defendant;  but  it  was  competent  evidence.  This 
being  so,  the  receipt  was  competent  evidence  unless  ob- 
jected to  on  grounds  other  than  those  disclosed  by  the 
abstract. 

It  was  competent  in  this  case  for  the  plaintiff  to  show 
by  parol  testimony  the  macadam  which,  according  to 
the  written  agreement,  was  to  be  sold.  "As  it  is  a  lead- 
ing rule  in  regard  to  written  instruments,  that  they  are 
to  be  interpreted  according  to  their  subject  matter,  it 
is  obvious  that  parol  or  verbal  testimony  must  be  re- 
sorted to  in  order  to  ascertain  the  nature  and  qualities 
of  the  subject  to  which  the  instrument  refers." 
Greenl.  Ev.,  §286. 

In  the  plea  of  recoupment  defendant  sets  out  that 
plaintiff  agreed  to  deliver  1000  cubic  yards  of  macadam, 
and  that  he  delivered  only  about  500  cubic  yards,  which 
was  full  of  dirt  and  trash.  Upon  this  plea  plaintiff  took 
issue.  A  plea  of  recoupment  is  in  the  nature  of  a  new 
suit  begun  by  the  defendant  against  the  plaintiff,  and 
a  joinder  in  issue  on  such  a  plea,  like  the  general  issue 
to  a  complaint,  places  on  the  defendant  the  burden  of 
proving  all  the  material  allegations  of  the  plea.  It  will 
be  observed  that  it  is  not  alleged  in  this  plea  that  the 
macadam  delivered  was  not  the  macadam  bought; 
therefore,  construing  the  pleading  most  strongly 
against  the  pleader,  as  we  are  bound  to  do,  the  condi- 
tion of  the  macadam,  good  or  bad,  was  not  a  breach  of 
the  contract,  and  the  macadam  delivered  was  the  ma- 
cadam bargained  for.  The  other  allegation  that  only 
500  cubic  yards  were  delivered,  when  it  was  bargained 
that  1,000  should  be  delivered,  was  the  only  material 
issue  between  the  parties,  not  excepting,  of  course,  the 
averment  of  the  plea  as  to  the  damages  sustained  by  the 
defendant. 

Upon  the  defendant  then  the  burden  of  proving  two 
things  rested :    1st,  the  failure  to  deliver  the  number  of 
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cubic  yards  of  macadam  called  for  by  the  contract,  and 
2d,  the  damage  resulting  from  this  breach.  Unless  evi- 
dence was  introduced  upon  both  of  these  averments,  de- 
fendant cannot  complain  of  the  charges  of  the  court  in 
this  connection.  The  defendant,  we  think,  failed 
utterly  to  prove  that  he  had  sustained  any  damage, 
assuming  that  there  was  a  short  delivery.  There  was 
no  attempt  whatever  to  show  what  was  the  market 
value  of  the  macadam  which  plaintiflf  undertook  to  fur- 
nish to  defendant.  No  evidence  whatever  was  submit- 
ted to  the  jury  from  which  it  could  ascertain  the  fact 
of  defendant's  damage,  to  say  nothing  of  its  extent. 

We  need  not  notice  other  assignments  of  error. 
Upon  examination  of  the  record,  we  are  of  opinion  that 
no  error  was  committed  prejudicial  to  the  defendant; 
and  the  judgment  of  the  circuit  court  is  affirmed. 


Steiner  &  Lobman  v.  Jeffries  et  al. 

Action  on  a  Bill  of  Exchange. 

4..  Action  on  a  hill  of  exchange  by  an  indorsee;  payment;  achtiiasU 
hility  of  evidence. — In  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  where  the  defense  interposed 
is  payment  by  the  drawer,  a  list  of  the  drawer's  liabilities  to 
the  indorsee,  which  was  prepared  several  months  after  the 
alleged  payment,  by  the  drawer's  book-keeper  under  his  in< 
Btructions  and  at  the  request  of  the  indorser.  and  which  list 
contained  the  acceptance  sued  on«  is  admissible  In  evidence 
as  tending' to  show  that  the  bill  of  exchange  accepted  by  the 
defendant  was  still  an  existing,  unpaid  obligation  to  the 
plaintifF  from  the  drawer. 

fi.  Same;  same;  same. — In  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  of  exchange^,  where  the  defense  interposed 
is  payment  of  the  bill  by  the  drawer,  the  fact  that  several 
months  after  the  time  of  the  alleged  payment,  the  drawer 
executed  to  the  acceptor  a  note,  in  which,  together  with 
other  liabilities,  was  included  the  bill  sued  on,  is  admissible 
in  evidence  as  tending  to  show  that  on  the  date  of  the 
execution  of  said  note,  the  drawer  and  the  acceptor  recog^ 
nized  the  bill  of  exchange  sued  on  as  still  due  and  unpaid. 

3.  Same;  insufficiency  of  evidence  to  prove  payment. — In  an  action 
by  an  indorsee  against  the  acceptor  of   a   bill  of  exchange* 
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where  under  the  defense  of  payment  by  the  drairer,  set  up 
by  special  plea,  it  is  shown  that  at  the  maturity  of  the  bill 
sued  on.  the  drawer  sent  a  check  for  the  amount  to  the  plaii|;- 
tiff  bank,  but  the  president  of  the  bank  refused  to  apply  the 
check  in  payment  of  said  bill,  insisting  on  applying  it  to 
the  liquidation  of  another  indebtedness  of  the  drawer,  whiclt 
was  aia*eed  to  by  the  drawer,  and  the  latter  then  instrueted 
his  bookkeeper  to  change  the  entry  on  the  stub  of  the  checic 
book  so  as  to  show  that  th^  check  was  applied  to  the  dther 
debt,  and  not  to  the  bill  sued  on.  and  the  check  was  so  ai>- 
plied  to  the  other  debt  by  the  plaintiff,  and  afterwards,  at. 
the  request  of  the  plaintiff,  the  drawer  made  a  list  of  his  lia- 
bilities to  it  in  which  was  included  the  bill  sued  on«  and 
about  the  same  time  he  executed  to  the  acceptor  a  note  in. 
which  was  included,  among  other  liabilities,  the  said  bill 
sued  on.  the  evidence  is  Insufficient  to  show  that  the  check 
delivered  to  the  plaintiff  was  received  In  payment  of  the  bill 
sued  on;  but  on  the  contrary,  it  is  sufficiently  shown  that  the 
application  of  the  check  to  the  other  indebtedness  of  the 
drawer  was  ratified  by  him.  and  that  the  bill  of  exchange 
was  an  existing  unpaid  liability. 

4  Same;  acceptor  has  no  right  to  control  application  of  the  pro- 
ceeds of  the  check. — The  acceptor  of  a  bill  of  exchange  can 
not  control  the  application  of  the  proceeds  of  a  check  given 
by  the  drawer  to  the  indorsee:  and  where  at  the  time  of  de- 
livery of  such  check,  the  drawer  was  otherwise  indebted  to 
the  indorsee,  it  constitutes  no  ground  of  complaint  to  the  ac- 
ceptor, that  before  the  check  so  delivered  was  collected,  the 
drawer  agreed  with  the  indorsee  that  the  proceeds  there- 
from should  be  applied  to  the  other  Indebtedness,  and  that  in 
accordance  with  such  agreement  the  proceeds  were  so  ap- 
plied. 

5.  Same;  liability  of  accommodation  acceptor;  not  entitled  to  de- 
mand for  payment  before  suit, — ^The  liability  of  the  acceptor 
of  a  bill  of  exchange  not  being  affected  by  the  fact  that  it 
was  an  accommodation  acceptance,  such  acceptor  Is  not  enti- 
tled to  a  demand  for  payment  before  suit  brought;  and  in  an 
action  on  such  bill  of  exchange  against  the  acceptor,  the  fact 
that  no  demand  was  made  on  the  defendant  for  payment  be- 
fore the  institution  of  the  suit  is  irrelevant  and  immaterial 
and  not  admissible  in  evidence. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  tlie  Hon.  John  R.  Tyson. 

This  is  a  suit  by  the  appellees,  L.  E.  Jeffries  and  E. 
Gillman,  as  the  assignees  of  the  Commercial  Bank  of 
Selma,  which  failed  about  the  last  of  December,  1896^ 
who  were  admitted  to  be  the  owners  of  the  p^per  sued 
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on,  against  the  appellants,  Steiner  &  Lobman,  for  f2,- 
500,  on  a  bill  of  exchange  drawn  May  9, 1896,  on  Steiner 
*  Lobman,  who  accepted  the  same,  by  Maas  &  Schwartz, 
payable  to  the  order  of  themselves  five  months  after 
date,  to- wit :  Oct.  9-12, 1896.  The  sole  defense  was  pay- 
ment. 

The  evidence  shows  tbat  Steiner  &  Lobman  were  ac- 
commodation acceptors  and  that  the  bank  knew  this; 
that  the  bank  discounted  the  acceptance  for  value  be- 
fore maturity,  and  it  was  indorsed  to  it  by  Maas  & 
ScTiwartz.  The  sole  contention  of  defendants  is  that  on 
October  12,  1896,  the  day  the  acceptance  was  due,  Maas 
&  Schwartz,  the  drawers,  paid  it  to  the  bank  by  a  check 
for  f 2,500  drawn  on  the  National  Park  Bank  of  New 
York. 

Converse,  the  bookkeeper  of  Maas  &  Schwartz,  testi- 
fied in  behalf  of  defendants,  that  on  October  12,  by  di- 
rection of  Schwartz,  be  drew  the  National  Park  Bank 
clieck  in  favor  of  the  Commercial  Bank,  and  carried  it 
to  the  bank,  tendered  it  to  Wilkins,  vice-president,  who 
bad  charge  of  the  bank  in  the  absence  of  the  president, 
Nelson,  in  payment  of  the  acceptance,  and  called  for  the 
acceptance;  that  Wilkins  said  he  was  instructed  by 
Nelson  not  to  give  up  the  acceptance,  and  that  he  would 
keep  the  check  until  Nelson  returned;  that  he  (witness) 
then  told  Wilkins  he  must  have  either  the  check  or  the 
acceptance;  that  Wilkins  kept  them  both,  but  agreed  to 
return  the  check  if  it  was  not  applied  to  the  acceptance. 
It  was  also  shown  that  Maas  &  Schwartz  were  largely 
indebted  to  the  bank,  /\nd,  among  other  things,  owed  it 
largely  more  than  $2,500  on  a  foreign  bill  of  exchange 
held  by  the  Bank  of  Montreal,  which  had  been  due  since 
the  previous  August;  that  when  witness  drew  the  check 
he  charged  it  on  the  books  of  Maas  &  Schwartz  against 
the  acceptance  sued  on;  that  when  Nelson  returned  on 
the  13th  or  14th  of  October,  Schwartz  went  to  see  him, 
and  when  he  came  back  to  his  place  of  business  directed 
the  witness  to  charge  the  check  against  the  Bank  of 
Montreal  paper,  as  Nelson  had  applied  it,  which  wit- 
ness did.  It  was  further  shown  that  witness,  shortly 
after  the  failure  of  the  Commercial  Bank,  by  direction 
of  Schwartz,  made  out  a  statement  of  the  liabilities  of 
Maas  ft  Schwartz  to  the  bank,  which  was  shown  to 
Schwartz,  and  among  such  liabilities  included  the  ac- 
ceptance sued  on. 
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Schwartz,  one  of  the  firm  of  Maas  &  Schwartz,  testi- 
fied in  behalf  of  defendants,  that  lie  insisted  in  his  inter- 
view with  Nelson  that  the  check  should  be  applied  to 
the  payment  of  the  acceptance  sued  on,  and  never  con- 
sented for  it  to  be  otherwise  applied;  but  that  Nelson 
llatly  refused  to  do  so.  It  was  shown  by  the  evidence 
that  the  check  was  paid,  and  a  credit  for  the  amount  of 
it  was  entered,  on  the  Bank  of  Montreal  paper  on  Octo- 
ber 19.  The  list  of  liabilities  to  the  bank  showed  that 
Maas  &  Schwartz  owed  it  on  Steiner  &  Lobman  accept- 
ances 18,000.  On  January  1,  1897,  Maas  &  Schwartz 
gave  Steiner  &  Lobman  their  note  for  that  amount  and 
executed  to  them  a  mortgage  to  secure  the  payment  of 
the  same. 

Nelson,  the  president  of  the  bank,  testified,  in  behalf 
of  the  plaintiffs,  that  in  his  interview  with  Schwartz  on 
October  13th,  he  (Schwartz)  consented  that  the  check 
should  be  applied  to  the  payment  of  the  Bank  of  Mon- 
treal paper,  that  it  was  so  applied,  and  that  he  (Nelson) 
refused  to  take  the  check  in  payment  of  the  Steiner  & 
]x)bman  acceptance. 

On  cross-examination  of  J.  G.  Converse,  a  witness  for 
the  defendants,  after  he  had  testified  to  his  delivering 
the  acceptance  sued  on  to  Wilkins,  the  vice  president  of 
the  Commercial  Bank  of  Selma,  he  was  asked  the  fol- 
lowing question :  "Did  Mr.  Wilkins  tell  you  that  he 
would  accept  this  (The  National  Park  Bank  check)  in 
payment  of  the  Steiner  &  Lobman  acceptance  ?''  The 
defendants  objected  to  this  question,  upon  the  ground 
that  it  called  for  illegal  and  irrelevant  testimony.  The 
court  overruled  the  objection,  and  the  defendants  dnly 
accepted.  The  witness  answered  "No  sir,  he  did  not." 
The  witness  was  then  asked  the  following  question :  "Did 
Mr.  Wilkins  agree  to  accept  that  paper  (the  National 
Park  Bank  check)  in  payment  of  the  Steiner  &  Lobman 
acceptance?"  The  defendants  objected  to  this  question, 
on  the  ground  that  it  called  for  illegal  and  irrelevant 
testimonjf,  and  that  it  asked  for  the  conclusion  of  the 
witness.  The  court  overruled  the  objection,  and  the  de- 
fendants duly  excepted.  The  witness  answered,  "No,  sir, 
he  did  not." 

During  the  examination  of  this  witness,  he  was  shown 
a  paper  which  he  admitted  was  in  his  own  handwriting, 
and  he  testified  that  it  was  made  out  during  the  latter 
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part  of  December,  1896,  in  obedience  to  the  instructions 
of  Mr.  Schwartz  of  the  firm  of  Maas  &  Schwartz;  that 
this  paper  showed  the  liabilities  and  outstanding  in- 
debtedness of  Maas  &  Schwartz,  either  as  makers  and  in- 
dorsers  to  the  Commercial  Bank  of  Selma;  that  thia 
paper  was  delivered  to  the  plaintiffs  as  assignees  of  said 
bank,  after  it  had  been  shown  to  Mr.  Schwartz.  There 
were  included  in  this  paper  three  items,  which  read  as 
follows : 

"2727.  Acceptance  Steiner  &  Lobman,  due  12-31-96. 
?3,000." 

"2645.  Acceptance  Steiner  &  Lobman,  due  12-19-96. 
12,500." 

"2450.  Acceptance  Steiner  &  Lobman,  due  Oct.  12, 
1896.     $2,500." 

Upon  the  witness  Converse  being  asked  to  read  these 
items,  the  defendants  objected  on  the  ground  that  they 
called  for  illegal  testimony;  that  neither  the  paper  nor 
any  part  of  it  had  any  connection  with  these  acts,  and 
that  it  did  not  connect  Steiner  &  Lobman,  the  defend- 
ants, with  the  paper.  The  court  overruled  the  objection, 
and  the  defendants  duly  accepted.  The  witness  further 
stated  that  the  last  named  paper  was  the  one  for  which 
the  suit  was  brought,  and  that  the  paper  which  he  read 
over  was  arranged  by  Maas  &  Schwartz  for  the  assignees 
in  the  present  suit. 

Upon  the  cross-examination  of  Isaac  Schwartz,  a 
member  of  the  firm  of  Maas  &  Schwartz,  who  was  intro- 
duced as  a  witness  for  the  defendants,  he  was  asked  if 
there  was  included  in  the  statement  showing  his  liabili- 
ties to  the  Commercial  Bank  of  Selma,  any  liabilities  on 
the  Steiner  &  Lobman  acceptances.  The  court  overruled 
the  defendants'  objection  to  this  question,  and  the  wit- 
ness answered  that  the  particular  property  here  sued 
on  was  included  in  said  statement.  After  the  witness 
had  testified  that  the  liabilities  on  the  acceptances  of 
Steiner  &  Lobman,  as  included  in  the  statement  refer- 
red to,  amounted  to  |8,000,  he  was  then  asked,  did  he 
not  give  to  Steiner  &  Lobman,  on  January  1,  1897,  a 
note  for  |8,000.  The  defendants  objected  to  this  ques- 
tion, on  the  ground  that  it  called  for  illegal  and  irrele- 
vant testimony,  and  duly  excepted  to  the  court's  over- 
ruling  their   objection.     The    witness   answered:    "I 
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don't  know  fhe  exact  amount,  but  about  that  amount." 
There  was  then  introduced  a  mortgage  executed  by  Mass 
&  Schwartz  to  Steiner  &  Lobman  on  January  1, 1897,  to 
secure  an  indebtedness  of  f  8,000,  evidenced  by  their 
promissory  note  of  even  date  with  the  mortgage. 

Upon  the  introduction  of  L.  Steiner  as  a  witness,  he 
testified  that  he  was  a  member  of  the  firm  of  Steiner  & 
Lobman.  This  witness  was  then  asked  the  following 
question:  "Was  any  demand  ever  made  on  Steiner  & 
Lobman  for  the  payment  of  the  paper  upon  which  suit 
is  brought ?''  The  plaintiffs  objected  to  this  questioii, 
upon  the  ground  that  Steiner  &  Lobman  being  acceptors 
of  the  paper,  no  demand  was  necessary,  and,  therefore, 
the  testimony  called  for  by  the  question  was  irrelevant. 
This  objection  was  sustained,  and  the  defendants  duly 
excepted. 

L^pon  introduction  of  all  the  evidence,  the  court  at  the 
request  of  the  plaintiffs  gave  to  the  jury  the  following 
w^ritten  charge :  *'If  the  jury  believe  from  the  evidence 
that  Maas  &  Schwartz  assented  to  the  application  of  the 
check  in  question  to  the  payment  of  the  debt  due  to  the 
Bank  of  Montreal,  then  defendants  have  failed  to  make 
out  their  plea  of  payment.  In  determining  this  the  jury 
may  look  to  all  the  evidence,  including  the  evidence  of 
what  occurred  between  witnesses  Converse  and  Schwartz 
upon  the  return  of  the  latter  from  the  bank  and  the  state- 
ment nmde  out  and  introduced  in  evidence  showing  the 
liabilities  of  Maas  &  Schwartz  to  the  bank  on  account 
of  the  Steiner  &  Lobman  debts,  and  on  account  of  the 
debt  due  to  the  Bank  of  Montreal."  To  the  giving  of 
this  charjre  the  defendants  duly  excepted,  and  also  sep- 
arately excepted  to  the  court's  refusal  to  give  each  of  the 
following  written  charges  requested  by  them:  (L) 
"The  jury  in  considering  their  verdict  must  look  at  the 
fact,  together  with  all  the  other  evidence  in  the  case, 
that  the  acceptance  sued  on  was  due  in  October,  1896, 
nnd  no  demand  was  made  upon  Steiner  &  Lobman  there- 
for until  some  time  in  December,  1896."  (2.)  "The 
<*ourt  chargei?  the  jury  that  if  they  are  reasonably  satis- 
fied from  the  evidence  that  Converse  tendered  the  check 
for  $2,500  on  the  National  Park  Bank  to  the  Commer- 
cial Bank  In  payment  of  the  acceptance  here  sued  upon, 
and  did  so  on  tiie  day  said  acceptance  became  due,  and 
that  it  was  the  custom  of  said  bank  to  accept  such  New 
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York  checks  in  payment,  and  the  said  Bank  did  after- 
wards collect  this  check,  and  the  bank  knew  at  the  time 
of  taking  the  acceptance  that  it  was  an  accommodation 
paper  on  the  part  of  Steiner  &  Lobman,  then  Mr. 
Schwartz  and  Gen.  Nelson  had  no  right  to  apply  the 
money  to  any  other  paper  than  the  Steiner  &  Lobman 
acceptance." 

There  were  verdict  and  judgment  for  the  plaintiffs. 
The  defendants  appeal,  and  assign  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions  were  re- 
served. 

Graham  &  Steiner  and  P.  H.  Pitts,  for  appellant. 
The  tender  of  the  National  Park  Bank  check  by  the 
book-keeper  of  Maas  &  Schwartz  was  the  payment  of  the 
bill  or  exchange,  or  at  least  was  the  discharge  of  the  ac- 
ceptors— the  present  defendants.  This  is  true,  by  reason 
of  Steiner  &  Lobman  being  sureties.  When  the  bank  re- 
ceived the  National  Park  Bank  check,  they  took  it  in- 
cumbered with  the  specific  directions  for  its  applica- 
tion.— Brandt  on  Suretyship,  §§283,  295,  and  cases 
cited;  Eason  v.  I  shell,  42  Ala.  456;  Summerhill  v  Tapp, 
52  Ala.  227;  2  Brick.  Dig.  326,  §47;  18  Amer.  &  Eng. 
Encyc.  of  Law,  378,  386 ;  Fisher  v.  Stockebrand,  26  Kan. 
565. 

The  court  below  erred  in  refusing  to  allow  the  witness 
Steiner  to  testify  that  no  demand  had  been  made  upon 
the  defendants  before  the  institution  of  the  suit. — Con- 
^erly  v.  Ins.  Co.,  66  Ala.  441;  Morris  v.  Bank,  93  Ala. 
511;  Cox  V.  Mechanics'  Savings  Bank,  28  Ga.  529;  Ran- 
dolph on  Commercial  Paper,  §1211. 

Tompkins  &  Troy,  contra. — The  acceptors  of  the  bill 
were  primarily  liable  on  it  just  as  would  be  the  makers 
of  a  promissory  note. — Capital  City  Ins.  Co.  v.  Quinn, 
73  Ala.  560.  That  the  bank  knew  that  they  accepted 
for  the  accommodation  of  Maas  &  Schwartz  does  not 
vary  that  liability. — Connerly  v.  Ins,  Co.,  66  Ala.   441. 

Payment  by  Maas  &  Schwartz  to  the  bank  would  un- 
doubtedly have  extinguished  the  obligation  of  Steiner  & 
Lobman.  The  only  question  is  whether  Steiner  &  JiOb- 
man  paid  the  acceptance.  Payment  is  an  affirmative 
defense,  and  the  burden  is  upon  defendants  to  prove 
it— 3  Brick.  Dig.  433,  §392;  698,  §1.  Here,  when 
we  analyze  the  facts,   there  is  no  evidence    in    the 
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record  of  payment,  and  plaintiffs  were  entitled  to  the 
affirmative  charge.  A  check  was  offered  by  Converse 
on  behalf  of  Maas  &  Schwartz  to  the  bank  in  payment 
of  the  acceptance.  It  was  taken  by  the  bank  to  be  held 
until  Nelson's  return,  but  according  to  all  the  evidence, 
both  Wilkins  and  Nelson  expressly  refused  to  accept  it 
in  payment.  Primarily,  payment  must  be  made  in 
money.  The  passing  of  money  is  the  essence  of  pay- 
ment.— 18  Amer.  &  Eng.  Encyc.  of  Law,  149,  and  author- 
ities cited. 

If  a  tender  in  the  proper  currency  of  the  realm  had 
been  made  and  refused,  no  agreement  to  accept  would 
have  been  necessary;  but  where  money  is  not  offered,  a 
meeting  of  minds — consent  of  both  parties — is  necessary 
to  make  in  law  whatever  else  is  offered  a  payment. 
Custom  could  not  operate  to  make  that  a  payment  which 
only  an  agreement  could  effectually  make  so. — 18  Amer. 
&  Eng.  Encyc.  of  Law,  150 ;  3  Kandolph  on  Commercial 
Paper,  §§1509,  ct  scq.;  Mooring  r.  Mobile  etc.  Co.,  27  Ala. 
258;  Williams  r.  Costello,  95  Ala.  592;  McWiUiams  i\ 
Phillips,  71  Ala.  80;  Lane  t\  Jones,  79  Ala.  156;  Frank 
V.  Thompson,  105  Ala.  220. 

Where  a  check  is  given,  it  is  presumed,  as  a  matter  of 
law,  not  to  be  a  payment  until  it  is  collected.  If  there 
is  no  evidence  of  an  agreement  to  accept  it  as  payment, 
and  the  bank  on  which  it  is  drawn  fails  before  it  is  pre- 
sented, no  negligence  of  the  holder  intervening,  there  is 
no  payment,  and  the  original  obligation  remains  in  full 
force. — Bibb  v.  Snodgrass,  97  Ala.  459;  Williams  v.  Cos- 
iello,  95  Ala.  593;  Lowenstcin  r.  Bresler,  109  Ala.  329. 

McCLELLAN,  J. — ^.The  sole  defense  in  this  case  is 
that  of  payment,  by  Maas  &  Schwartz,  the  drawers  of 
the  bill  sued  on. 

1.  In  respect  to  this  defense  and  the  evidence  intro- 
duced to  sustain  it,  we  may  recall  the  familiar  princi- 
ples, that  a  partv  pleading  or  relying  on  payment  must 
prove  it  (3  Brick.  Dig.  433,  §392) ;  that,  "when  one 
claims  that  a  debt,  the  prior  existence  of  which  is  admit- 
ted or  proved,  has  been  paid  by  the  substitution  of  anoth- 
er security,  whether  it  be  of  higher  or  of  the  same  dij- 
nity  as  the  debt,  he  assumes  the  burden  of  proving  that 
the  substituted  security  was  taken  and  accepted  in  ex- 
tinguishment of  the  debt,"  (McWilliains  v.  Phillips,  71 
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Ala.  80) ;  tliat  the  giving  of  the  debtor's  own  note  or  bill, 
in  payment  or  discharge  of  a  preexisting  debt,  does  not 
operate  to  discharge  such  debt,  unless  accepted  in  abso- 
lute payment;  that  it  is  considered  as  being,  prima  facie, 
only  a  collateral  or  additional  security  to  the  antece- 
dent debt,  (Keel  v.  Larkin,  72  Ala.  493,  501) ;  that,  pri- 
marily, payment  must  be  made  in  money,  and  when  one 
gives  a  check  for  a  preexisting  debt,  the  presumption  of 
law  is,  that  it  is  to  operate  as  a  payment  only  when  it  is 
cashed,  and  if  the  party  giving  the  check  insists  that  it 
was  in  payment  of  the  debt,  he  must  overcome  this  legal 
presumption  or  intendment,  by  evidence  as  full  and  sat- 
isfactory as  is  required  to  establish  the  payment  or  sat- 
isfaction of  an  admitted  debt  or  demand. — Lowenstein 
i\  Bresler,  109  Ala.  326;  Frank  v,  Thompson,  105  Ala. 
212,  220;  Williams  v,  Costello,  95  Ala.  529:  Lane  v. 
Jones,  79  Ala.  156;  3  Rand,  on  Com.  Paper,  §1509. 

2.  The  defendants  attempted  to  prove  the  payment 
of  the  bill  in  the  suit,  by  showing  that  on  the  day  it  was 
payable,  the  drawers,  Maas  &  Schwartz,  sent  their  book- 
keeper. Converse,  to  the  bank,  with  their  check  on  the 
National  Park  Bank  of  New  York,  for  a  like  amount, 
with  instructions  to  take  up  the  defendants  acceptance 
with  said  check.  The  vice-president  of  the  bank,  Wil- 
kin»,  declined  to  surrender  the  acceptance,  stating  that 
the  president,  who  was  absent,  had  instructed  him  not 
to  do  so,  but  retained  both  the  check  and  the  acceptance 
to  submit  the  matter  to  the  president,  on  his  return, 
which  was  shown  to  have  been  either  the  next  day  or  the 
(lay  following.  There  is  no  conflict  in  the  evidence,  that 
on  the  return  of  the  president,  he  refused  to  accept 
said  check  on  account  of  said  acceptance,  or  for  the  pay- 
ment of  the  same,  but  sent  it  forward  to  the  bank  on 
which  it  was  drawn,  and  applied  the  collection  when 
made,  to  a  bill  past  due  and  unpaid,  drawn  by  Maas  & 
Schwartz  on  the  Bank  of  Montreal,  London,  England. 

Schw'artz,  examined  for  defendants,  stated  that  the 
next  day  after  the  check  had  been  presented  to  the  bank 
by  Converse,  as  he  had  instructed  hini  to  do.  Gen.  Nel- 
son, the  president,  sent  for  him,  and  insisted  that  Maas 
&  Schwartz  owed  the  bank  other  paper;  that  he  had  to 
retire  the  Bank  of  Montreal  check  for  that  purpose,  and 
asked  him,  Schwartz,  to  get  a  renewal  of  the  acceptance 
of  Steiner  &  Lobman,  which  Schwartz  informed  Nelson 
he  could  not  do,  and   that  Nelson  refused  "flatly"  to 
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allow  the  check  to  be  used  in  payment  of  defendants'ac- 
ceptance. 

Nelson  testified,  that  his  bank  discounted  for  value 
the  paper  sued  on,  before  its  maturity,  and  that  he  had 
an  agreement  with  Schwartz,  the  day  after  the  paper 
fell  due,  that  the  National  Park  Bank  check  should  be 
applied  to  the  Bank  of  Montreal  paper;  that  said  check 
was  sent  forward  to  the  bank  on  which  it  was  drawn, 
and  placed  to  the  credit  of  the  Commercial  Bank,  and 
that  he  sent  the  Commercial  Bank's  check  to  the  Bank  of 
Montreal ;  and  the  evidence  tended  to  show,  that  the  sum 
of  $2,500  was  paid  on  the  last  named  debt,  on  the  19th  of 
October,  1896.  It  is  observable,  that  Mr.  Schwartz  was 
not  called  to  deny,  and  did  not  deny,  this  statement  by 
Nelson,  of  an  agreement  on  his  and  Schwartz's  part,  that 
the  check  should  be  applied  to  the  Bank  of  Montreal  pa- 
per; but  the  other  evidence  in  the  case,  apart  from  Nel- 
son's, tends  to  show  that  he  did  agree  with  Nelson,  to  such 
application  of  the  proceeds  of  the  check,  such  as  Nelson 
had  deposed  to.  Converse,  defendants'  witness,  for  in- 
stance, testified  that  when  he  drew  the  check,  he  had  en- 
tered on  the  stub  of  the  check  book,  that  it  was  on  ac- 
count of  Steiner  &  Lobman's  acceptance,  but  that,  after 
Schwartz  had  his  interview,  the  next  day,  with  Nelson, 
and  on  his  return  from  the  bank,  he  instructed  him, 
Converse,  to  change  the  entry  on  the  stub-book,  as  to  the 
account  on  which  said  check  had  been  drawn,  and  make 
it  as  drawn  on  account  of  the  Bank  of  Montreal,  and  it 
was  so  changed. 

Furthermore,for  purpose  of  showing  that  Maas  & 
Schwartz  did  consent  to  such  use  of  said  check,  the 
plaintiffs  introduced  other  evidence,  such  as  that  in 
December,  after  the  occurrences,  the  assignees  of  the 
bank  called  on  Maas  &  Schwartz  for  a  list  of  their  liabil- 
ities to  the  bank,  and  Schwartz  instructed  their  said 
bookkeeper,  Converse,  to  make  out  such  statement 
which  he  did,  on  the  1st  of  January,  1897,  and  exhibited 
it  to  Mr.  Schwartz,  before  he  delivered  it  to  the  assign- 
ees, and  that  on  this  list  appeared  acceptances  of  Stein- 
er &  Lobman  for  Maas  &  Schwartz,  held  by  the  bank, 
one,  due  December  19,  1896,  for  $2,500,  another  on  De- 
cember 31st,  1896,  for  |3,000,  and  the  third,  for  f2,500, 
due  October  12th,  1896,  which  last  named  acceptance, 
Converse  swore  was  the  bill  sued  on.     Defendants  ob- 
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jected  to  the  introduction  of  this  list  of  liabilities,  on  the 
ground  that  the  paper  was  only  evidence  of  liabilities  of 
Maas  &  Schwartz,  and  though  the  last  named  parties 
might  be  liable  on  the  bill  sued  on,  it  did  not  show  that 
defendants  were  liable,  and  that  the  same  was  illegal 
and  irrelevant  as  to  defendants.  The  objection  was 
overruled,  and  the  court  admitted  the  list  of  liabilities. 
There  was  no  objection  to  its  introduction  on  account  of 
any  other  items  appearing  thereon^  except  as  to  the  ones 
specified. 

3.  The  plaintiffs,  on  the  cross-examination  of  the 
witness,  Schwartz,  as  to  the  liabilities  of  Maas  & 
Schwartz  on  the  defendant's  said  acceptances  appearing 
on  said  list — amounting,  as  there  appears,  to  ^p8,000-^ 
asked  the  witness,  if  he  had  not  given  a  note  (to  defend- 
ants) on  January  1, 1897,  for  f 8,000,  and  he  replied  he 
had,  for  about  that  amount,  and  had  given  a  Aiortgage 
to  defendants  to  secure  the  payment  of  the  note.  The 
mortgage  was  proved  and  introduced  in  evidence,  so  far 
as  appears,  without  objection.  It  bears  date  the  Ist 
January,  1897,  and  recites  as  its  consideration  that 
Maas  &  Schwartz,  the  mortgagors,  were  indebted  to  de- 
fendants in  the  sum  of  f  8,000  by  their  note  of  even  date, 
payable  to  defendants  on  the  Ist  day  of  October,  1897. 
The  defendants  did  object  to  the  evidence  of  the  witness, 
that  he  had,  on  the  1st  of  January,  1897,  given  defend- 
ants their  note  for  $8,000,  on  the  ground  that  the  same 
was  illegal  and  irrelevant,  and  called  for  illegal  testi- 
mony. 

There  was  no  error  in  either  of  these  rulings  of  the 
court,  on  the  grounds  interposed  to  the  introduction 
thereof,  as  to  the  admission  of  the  list  of  liabilities,  and 
to  the  testimony  of  Schwartz,  that  he  had  given  the 
f8,000,  note  on  January  1,  1897,  to  defendants. 

The  entry  on  said  list  of  liabilities  of  the  obligation 
sued  on,  tended  to  show,  that  on  the  Ist  of  January, 
1897,  nearly  three  months  after  it  is  claimed  they  paid 
the  same  by  their  said  check  on  the  National  Park  Bank, 
Maas  &  Schwartz  were  carrying  on  their  books  the  ac- 
ceptance sued  on,  and  had  been  to  that  time  carrying  the 
same,  as  an  unpaid  obligation  to  said  bank.  If  it  had 
been  paid  by  said  check,  as  claimed,  it  ought  not  to  have 
appeared,  thereafter,  on  Maas  &  Schwartz's  books  as  an 
existing  obligation  to  the  bank.  Moreover,  it  tended  to 
corroborate  the  witness,  Nelson,  in  his  statement,  that 
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Schwartz  agreed  before  said  check  was  collected  that  its 
proceeds,  when  collected,  should  be  applied  to  the  Bank 
of  Montreal  indebtedness,  and  not  to  the  one  sued  on. 

The  evidence  of  Schwartz,  that  on  the  1st  of  January, 
1897,  he  gave  a  note  for  |8,000,  to  the  defendants  was, 
also,  clearly  admissible.  The  other  evidence  tended  to 
show,  that  the  bill  sued  on  was  included  in  tbat  note. 
If  so,  that  fact  tended  to  show,  that  on  the  date  of  said 
note.  Mass  &  Schwartz  and  the  defendants,  all  recog- 
nized the  paper  as  still  due  and  unpaid,  and  that  there 
bad  been  no  application  of  said  check  to  the  payment 
thereof. 

4.  The  evidence  is  without  conflict,  that  the  check  was 
not  received  when  presented  to  the  bank  in  payment  of 
this  acceptance.  Converse,  introduced  by  defendants 
and  the  only  witness  to  the  transaction,  (Wilkins  who, 
as  vice-president  of  the  bank,  with  whom  Converse  had 
the  transaction,  being  dead),  testified  that  Wilkins  did 
not  accept  the  check  in  payment  of  defendants'  accept- 
ance- If,  therefore,  the  check  is  to  be  treated  as  a  pay- 
ment of  said  acceptance,  it  must  be  so  treated,  because 
the  debtors,  Maas  &  Schwartz,  before  its  collection,  in- 
structed its  proceeds,  when  collected,  to  be  so  applied. 
But,  as  has  appeared,  the  evidence  tends  to  show,  with- 
out contradiction,  that  Schwartz  agreed,  the  day  after 
the  check  had  been  received,  and  before  it  was  possible 
for  it  to  have  reached  New  York  where  it  was  payable, 
that  it  miglit  go  to  the  Bank  of  Montreal  bill.  The  de- 
fendants certainly  had  no  right  or  authority  at  any  time 
to  control  the  application  of  the  proceeds  of  this  check, 
when  collected,  to  their  debt.  Maas  &  Schwartz  and 
Nelson  alone  had  the  right  to  make  this  appropriation  of 
the  credit,  and  it  was  perfectly  competent  for  them  to  do 
so,  up  to  the  time  the  check  was  collected,  and  its  pro- 
ceeds were  applied. — 18  Am.  &  Eng.  Encyc.  of  Law,  244. 

5.  There  was  no  error  in  refusing  to  allow  the  witness 
Steiner,  one  of  the  defendants,  to  answer  the  question, 
propounded  by  his  counsel,  if  any  demand  had  ever 
been  made  on  his  firm  for  the  payment  of  the  paper  sued 
i»n.  It  is  well  settled,  that  an  unconditional  acceptance 
imports  an  engagement  on  the  part  of  the  acceptor  to 
the  payee  or  other  lawful  holder  of  a  bill,  to  pay  the 
same,  according  to  its  tenor,  when  it  becomes  due;  that 
its  effect  is  to  constitute  the  acceptor  the  principal  or 
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primary  debtor,  and,  as  such,  he  is  not  entitled  to  pre- 
sentation or  demand  for  payment ;  that  generally,  noth- 
ing but  an  actual  payment  or  discharge  will  exonorate 
him,  and  further,  that  as  to  the  right  of  the  holder,  it 
can  make  no  difference  whether  the  acceptance  is  one 
for  value  or  for  accommodation. — Hunt  v.  Johnson,  96 
Ala.  130;  Capital  City  Ins.  Co.  v.  Quinn,  73  Ala.  560; 
Conncrly  v.  The  Merchants  d  Planters  Ins.  Co.,  66  Ala. 
441,  443;  Story  on  Bills  of  Exchange,  §§113, 252;  1  Dan. 
on  yefr.  Inst,,  §§532,  543,  571;  2  Parsons  on  Xotes  & 
Bills,  27;  2  Am.  &  Eng.  Encyc.  of  Law,  399.  There  was 
no  error,  therefore,  in  this  ruling  of  the  court. 

6.  From  what  has  been  said,  the  rulings  on  the  charg- 
es given  and  refused  are  of  easy  disposition.  The  charge 
given  for  the  plaintiffs  was  a  correct  proposition.  That 
it  was  subject,  in  its  latter  part,  to  the  vice  of  calling 
•attention  to  particular  evidence,  is  not  available  on  ap- 
peal. 

7.  The  first  charge  requested  by  defendants  and  re- 
fused was  unsound.  No  demand  was  necessary  to  be 
made  on  defendants,  at  any  time  before  suit.  It  was 
also  abstract.  There  was  no  evidence  that  no  demand 
was  made  on  defendants  **until  some  time  in  December, 
1896,"  or  at  any  time. 

The  last  refused  charge  of  defendants  was  also  un- 
sound. That  defendants  were  accommodation  accep- 
tors did  not  affect  their  liability.  The  hypothesized  fact, 
that  it  had  been  the  custom  of  the  bank  to  take  New 
York  checks  in  payments  of  demands,  could  not  affect 
its  refusal  to  do  so  in  any  particular  instance,  as  the 
evidence  tends  to  show  it  did  in  this  case.  Custom  could 
not  take  the  place  of  agreement. 

AflBrmed. 

Haralson,  J.,  not  sitting. 


Morrissett,  Ex'r,  v*  Carr, 

Action  of  Trover. 

1  Evidence;  objections  to  illegal  testimony  not  waived  by  cross^ 
examination. — In  the  trial  of  a  case,  where  facts  testified 
to  by  a  witness  are  erroneously  admitted  as  evidence,  against 
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the  objection  of  one  of  the  parties  litigant,  such  party,  by 
the  cross-examination  of  the  witness  as  to  the  facts  erron- 
eously admitted  in  evidence,  does  not  waive  his  objection 
to  the  illes:al  testimony. 

2.  Same;  ownership  of  personal  property,  a  fact  to  tohich  witness 

may  testify;  cross  examination. — The  ownership  of  personal 
property  is  a  fact  to  which  a  witness  may  testify,  and  on 
cross  examination  such  witness  can  be  recuired  to  state  the 
particular  facts  on  which  the  claim  of  ownership  rests;  but 
if,  on  such  cross  examination,  the  witness  testifies  to  facts 
to  prove  the  ownership,  which  are  illegal  and  inadmissible 
in  evidence,  his  testimony  as  to  ownership  should  be  ex- 
cluded. 

3.  Same;  same;  same:  case  at  bar. — ^In  an  action  of  trover  by  an 

executor,  where  the  defendant  testifies,  against  plaintiff's  ob- 
jection, that  he  was  the  owner  of  the  property  alleged  to 
have  been  converted^  and  on  cross-examination,  in  response 
to  a  Question  asked  him  by  plaintiff  as  to  how  he  became 
the  owner,  he  replied  that  he  became  the  owner  by  virtue  of 
a  purchase  from  the  plaintiff's  testator  in  his  life  time,  such 
a  response  is,  under  the  statute,  (Code  of  1896,  S1794),  illegal 
and  inadmissible  in  evidence;  and.  therefore,  while  the  an- 
swer as  to  his  being  the  owner  of  the  property  is,  stand- 
ing alone,  admissible,  when,  upon  cross-examination  it  was 
shown  that  his  proof  of  ownership  was  dependent  upon  illegal 
testimony,  and  upon  facts  which  are  incompetent  in  evi- 
dence, both  answers  should  be  excluded. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  tlie  Hon.  John  R.  Tyson. 
The  facts  of  the  case  are  sufficiently  stated   in   the 
opinion. 

E.  P.  Morrissett^  for  appellant. — The  testimony  of 
the  defendant  as  to  how  he  became  the  owner  of  the 
property  alleged  to  have  been  converted,  was  incompe- 
tent and  inadmissible. — Code  of  1896,  §1794;  Wood  v. 
Brewer,  73  Ala.  262;  Miller  v.  Cannon,  84  Ala.  63.  It 
is  no  answer  to  the  objection  that  the  incompetent  evi- 
dence was  brought  out  by  the  plaintiff  on  his  cross-ex- 
amination. While  a  witness  may  testify  to  the  fact  of 
ownership,  on  cross-examination  he  may  be  required  to 
state  the  particular  facts  on  which  the  asserted  owner- 
ship rests. — Daffron  v.  Crump,  69  Ala,  79;  Scarborough 
V.  Blackman,  108  Ala.  656. 

W.  W.  Pearson^  con fra,  cited  Oamble  v.  Whitehead, 
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94  Ala.  335  J  Scarborough  v.  Blackman,  108  Ala.  656; 
Frank  v.  Thompson,  105  Ala.  211. 

COLEMAN,  J. — The  appellant,  as  executor  of  the 
will  of  B.  L.  Barksdale,  sued  the  appellee  in  trover,  to 
recover  for  the  conversion  of  a  certain  lot  of  corn  and 
cotton.  That  plaintiff's  intestate  and  defendant  en- 
tered into  a  contract  for  and  during  llie  year  1895,  by 
the  terms  of  which  they  became  tenants  in  common  of 
the  crops  and  corn  to  be  raised  that  year,  seems  to  have 
been  conceded  by  both  parties,  and  we  will  consider  the 
assignments  of  error  on  this  assumption.  Inferentially 
from  other  facts  in  the  case,  we  conclude  that  Barks- 
dale  died  sometime  between  the  last  day  of  October, 
1895,  and  January,  1896.  It  was  admitted  that  at  the 
close  of  the  year  1895,  the  defendant  had  on  hand,  of  the 
crops  grown  during  that  year  under  the  agreement,  cot- 
ton seed  and  corn,  which  he  converted  and  appropriated 
to  his  own  use,  before  suit  was  brought.  After  the 
plaintiff  had  closed  his  testimony,  the  defendant  testi- 
fied in  his  own  behalf.  He  was  asked  by  his  counsel : 
•'Who  owned  the  corn  and  cotton  seed  in  controversy?" 
The  plaintiff  objected  to  the  question.  The  court  over- 
ruled the  objection  and  plaintiff  excepted.  The  witness 
answered,  "I  own  it."  The  plaintiff  moved  to  rule  out 
the  answer,  which  motion  w^as  overruled,  and  plaintiff 
excepted.  The  plaintiff  then,  on  cross-examination, 
asked  the  witness,  "How  he  became  the  owner  of  all  this 
property?"  The  witness  answered,  '^that  about  the  17th 
of  August,  1895,  he  bought  from  Barksdale  his  interest 
in  the  property  and  paid  him  for  it.  That  in  this  way 
he  became  the  owner."  The  plaintiff  then  moved  the 
court  to  exclude  the  answer  of  the  witness  from  the 
jury,  because  it  was  illegal  and  inadmissible,  as  it  was 
testimony  relating  to  a  transaction  by  a  party  with  a 
deceased  person,  whose  estate  wsls  interested  in  the  re- 
sult of  the  suit.  The  court  denied  the  motion,  and  ad- 
mitted the  evidence,  and  plaintiff  excepted.  These  ex- 
ceptions constitute  the  material  assignments  of  error. 

If  on  his  examination  in  chief,  the  defendant  had  been 
asked  by  his  counsel,  to  state  whether  there  was  any 
transaction  between  him  and  Barksdale,  during  the  life- 
time of  the  latter,  by  which  he  became  the  owner  of  the 
property,  ajid  if  so,  to  state  what  that  transaction  was, 


Digitized  by  VjOOQIC 


588  SUPREME  COURT  ^^ov.  Term, 

[MorrlBsett,  Ex'tr  v.  Carr.] 

we  have  no  doubt  the  court  would  have  promptly  sus- 
tained an  objeetiont  to  such  a  question  and  evidence; 
and  we  are  further  satisfied,  that  if  the  defendant  had 
offered  no  other  evidence  in  support  of  his  claim  to  the 
property  than  that  of  his  own  testimony  relative  to  the 
transaction  with  Barksdale,  the  court  would  have  held 
it  incompetent  and  insufficient.  The  statute  and  au- 
thorities are  too  clear  upon  this  question. — Code  of  1896 
;§1794,  and  cases  cited. 

It  is  true,  under  our  decisions,  that  title  to  and  own- 
ership of  property  may  consist  of  collective  facts,  or  a 
conclusion  from  collective  facts,  to  which  a  witness  may 
testify,  but  such  a  rule  was  never  intended  to  prevent 
the  adverse  party,  by  cross-examination,  from  bringing 
out  the  constituents  or  details  of  the  collective  fact,  and 
expose  their  incompetency  and  the  illegality  of  the  con- 
clusion testified  to. — Daffron  v.  Crump,  69  Ala.  77.  The 
Avholesome  purpose  of  the  statute,  which  prohibits  one 
party  to  a  suit  from  testifying  to  transactions  with  a 
deceased  party,  in  which  the  estate  of  the  latter  is  inter- 
ested, cannot  be  evaded  by  resorting  to  a  rule  of  evi- 
dence intended  merely  to  facilitate  trials.  It  is  well  set- 
tled, and  rests  on  a  sound  principle  of  practice,  that  the 
rule  which  prohibits  a  party  from  reserving  an  except- 
tion  to  illegal  evidence  brought  out  by  himself,  has  no 
application  to  a  cross-examination  confined  to  the  facts 
erroneously  admitted  as  evidence  against  his  objection. 
Scarborough  v.  Blackmail,  108  Ala.  656. 

We  do  not  decide  that  the  court  erred  in  the  first  in- 
stance, in  permitting  the  witness  to  testify  that  he  own- 
ed the  property.  On  its  face,  this  evidence  was  compe- 
tent. But  when  on  cross-examination  the  witness  stated 
that  he  became  the  owner,  by  virtue  of  a  purchase  from 
Barksdale  in  his  lifetime,  and  his  ownership  or  evidence 
of  purchase  was  dependent  upon  his  testimony  to  estab- 
lish the  transaction,  it  became  apparent  that  the  state- 
ment that  he  was  the  owner,  was  illegal  and  inadmissi- 
ble, and  should  have  been  excluded. 

Reversed  and  remanded. 
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Contest  of  Election. 

^'  Contest  of  election;  security  for  costs;  statute  of  frauds, — The 
Indorsement  on  a  declaration  in  a  proceeding  to  contest  an 
election  that  **We  hereby  acknowledge  ourselves  security  for 
the  costs  of  this  contest."  followed  by  the  names  of  the  sure- 
ties, is  a  valid  obligation  of  suretyship  for  the  costs  of  said 
contest,  and  is  not  open  to  objection  that  it  does  not  shovv 
the  consideration  for  the  obligations  assumed  by  the  sure- 
ties, and  is.  therefore,  void  under  the  statute  of  frauds. 
^<M,me;  notice  of  illegal  voters;  misnomer;  admissibility  of  evi' 
dence. — ^Where  the  real  name  of  a  person  is  Alonzo  O.  Ever- 
ett, but  it  is  shown  that  he  was  generally  known  as  "Lonny" 
Everett,  in  legal  contemplation  the  latter  name  is  as  effica- 
ciously his  christian  name  as  Alonzo;  and.  therefore,  in  the 
contest  of  an  election,  a  notice  served  on  the  contestant  that 
"L.  Everett"  has  voted  illegally  for  him,  was  notice  that 
Alonzo  O.  Everett,  generally  called  Lonny  Ehrerett,  had  voted 
illegally  for  him;  and  the  refusal  of  the  court  to  permit  the 
contestee  to  prove  that  Alonzo  O.  Everett  or  Lonny  Everett 
was  not  a  legal  voter,  is  erroneous. 

3.  Same;  error  in  the  admission  of  evidence;  how  considered  on  ap- 
peal.— Where  on  an  appeal  to  this  court  from  a  Judgment  in 
favor  of  the  contestant  in  a  contest  of  an  election,  it  ap- 
pears that  the  court  erroneously  refused  to  permit  the  coa- 
t^tee  to  show  that  a  certain  person  voted  illegally  for  the 
contestant,  it  can  not  be  said  that  the  error  was  without  in- 
Jury,  although  the  cause  was  tried  by  the  court  without  the 
intervention  of  a  Jury,  and  the  bill  of  exceptions  did  not  pur- 
port to  set  out  all  the  evidence;  and  for  such  error  the  Judg- 
ment should  be  reversed. — (Bbickell,  C.  J.,  and  Coleman,  J., 
dissenting.) 

4  Bame;  witnesses  competent  to  testify  how  they  voted. — ^Where 
in  the  trial  of  a  contest  of  an  election,  the  falsity  of  the  tick- 
ets as  contained  in  the  box  returned,  by  reason  of  alleged 
fraudulent  substitution,  is  the  principal  ground  of  the  con- 
test, it  is  competent  and  proper  to  prove  by  said  electors  at 
said  election,  for  whom  they  voted;  and  the  contestant  is 
not  limited  to  the  tickets  themselves  to  show  how  the  elec- 
tors voted. 

5.  Same;  irrelevant  evidence. — Since  the  law  forbids  one  who  was 
"a  fixer"  at  the  election  to  be  present  at  the  counting  of  the 
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votes,  it  is  the  duty  of  the  legal  inspectors  to  see  that  such 
person  is  not  present;  and«  therefore,  on  the  trial  of  a  con- 
test of  an  election,  the  fact  that  the  inspectors  required  one 
of  the  "fixers"  to  depart  from  the  room  where  they  were 
counting  the  votes,  is  not  admissible  in  evidence  to  afPect  the 
rights  of  either  party  to  the  contest. 

6.  Evidence;  relevancy  as  to  lines  designated  on  map  or  ptai. 
Where  in  the  trial  of  a  case,  the  correct  location  of  the  lines 
designated  upon  a  map  or  plat  is  a  material  issue,  it  is  com- 
petent to  ask  a  witness,  who  is  not  an^  expert,  whether  he 
knows  anything  about  sueh  lines;  such  Question  not  neoe*- 
sarily  calling  for  expert  testimony. 

fl.  Same;  same;  competency  of  v?itness. — In  suck  a  case,  a  witness 
who  knows  nothing  of  the  true  location  of  the  lines  on  the 
map  inquired  about  except  the  information  derived  by  binj 
from  a  survey  made  by  the  surveyor  employed  by  him  to  lo- 
cate such  liQBs,  is  incompetent  to  testify  on  the  subject;  nich 
.     testimony  on  his  part  being  merely  hearsay  evidence. 

8.  Same;  proper  mode  of  raising  objection  thereto. — ^Where  ques- 
tions to  a  witness  are  not  objectionable,  but  the  answers 
state  facts  that  are  illegal  or  inadmissible  in  evidence,  the 
remedy  is  by  a  motion  to  exclude  such  facts  instead  of  by  an 
objection  to  the  question. 

Appeal  from  the  Circuit  Court  of  Walker. 

Tried  before  the  Hon.  J.  J.  Banks. 

This  cause  originated  in  an  action  brought  by  the  ap- 
pellee, W.  D.  Wood  against  the  appellant,  Alexander 
McDonald,  to  contest  the  election  of  the  said  McDoBald 
to  the  office  of  mayor  of  Carbon  Hill,  Alabama,  and  to 
have  one  R.  G.  Cary,  the  opposing  candidate  for  mayor, 
declared  elected  as  mayor.  The  contest  was  brought 
under  the  law  providing  for  contests  for  the  office  of 
judges  of  probate,  as  required  by  the  charter  of  the  town 
of  Carbon  Hill,  Alabama.— Acts  of  1891-92,  p.  640. 

In  his  petition  or  declaration  of  contest,  the  contest- 
ant or  plaintiff  assigned  the  following  grounds  of  con- 
test :  "1st.  Illegal  votes  were  given  to  the  said  Alexan- 
.der  McDonald,  which  if  taken  from  him,  will  reduce  the 
number  of  his  legal  votes  to  or  below  the  number  of  legal 
votes  given  to  R.  G.  Cary  for  the  same  office. 

"2d.  Malconduct,  fraud  or  corruption  on  the  part  of 
John  McDonald,  James  Gallacher  and  John  Linehan,  or 
one  of  them,  who  were  inspectors  of  said  election,  first, 
in  that  the  said  inspectors,  or  one  of  them,  knowingly 
andwillfullycountedfor  said  Alexander  McDonald  votes 
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which  had  been  given  by  qualified  electors  of  said  town 
at  said  election  for  said  R.  G.  Gary;  or  second  in  that 
the  said  inspectors,  or  one  of  them,  knowingly  and  will- 
fully substituted  spurious  ballots  for  said  Alexander 
McDonald,  in  place  of  ballots  which  had  been  given  by 
the  qualified  electors  of  said  town  of  Carbon  Hill  at  said 
election  for  R.  G.  Cary  for  said  office  of  mayor."  This 
declaration  was  duly  and  legally  verified  by  the  affidavit 
of  the  plaintiflf.  Upon  this  declaration  there  was  the 
following  endorsement :  "We  hereby  acknowledge  our- 
selves security  for  the  costs  of  this  contest.  [Signed.] 
J.  W.  Ballenger,  J.  F.  Anderson,  O.  R.  Morris,  R.  G. 
Cary."  "I  am  security  for  this  cost  to  the  amount  of 
|250  and  no  more.    [Signed.]    R.  V.  Gross." 

The  defendant  who  was  the  contestee,  filed  a  plea  in 
abatement,  in  which  he  set  up  that  the  security  given  was 
insufficient,  in  that  it  was  a  special  promise  on  the  part 
of  the  sureties  to  answer  for  the  debt,  default  or  miscar- 
riage of  the  plaintiflf,  W.  D.  Wood,  and  fails  to  express 
the  consideration;  and  that,  therefore,  said  contract 
was  void  under  the  statute  of  frauds.  The  plaintiflf  de- 
murred to  this  plea  upon  the  following  grounds:  1st. 
That  it  does  not  answer  the  statements  filed  by  the  con- 
testant. 2d.  That  it  shows  on  its  face  that  the  contest- 
ant, at  the  institution  of  the  contest,  gave  good  and  suf- 
ficient security  for  the  costs  of  the  contest.  3d.  That 
said  plea  is  not  the  proper  way  to  take  advantage  of  the 
^illeged  defect.  This  demurrer  was  sustained,  and  the 
defendants  duly  excepted.  The  defendant  then  moved 
the  court  to  dismiss  the  cause  upon  the  same  grounds  the 
plea  in  abatement  was  founded,  which  motion  was  over- 
ruled, and  the  defendant  duly  excepted. 

In  answer  to  the  declaration  of  contest,  the  defendant 
denied  the  allegations  of  fraud  contained  therein,  and 
alleged  that  illegal  rotes  were  voted  and  counted  for  his 
opposing  candidate,  R.  G.  Cary ;  and  that  if  said  illegal 
votes  were  taken  from  the  vote  east  for  Cary,  such  sub- 
traction would  further  reduce  the  number  of  legal  votes 
cast  for  him,  below  the  number  of  legal  votes  cast  for 
the  defendant. 

On  hearing  the  cause,  the  plaintiflf  introduced  in  evi- 
dence the  poll  list  of  the  election  in  question,  which  con- 
tjiined  117  names.  The  contestant  then  introduced  82 
witnesses  who  testified  as  to  how  they  voted  at  said  elec- 
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tion.  Each  of  these  witnesses  was  asked  the  following 
question:  "For  whom  did  you  vote  for  mayor  at  the 
election  at  Carbon  Hill,  Alabama  on  July  22,  1895?" 
The  defendant  objected  to  the  question  as  asked  said 
witnesses,  on  the  ground  that  the  ticket  was  the  best  evi- 
dence of  how  they  voted,  and  because  the  question  itself 
was  illegal.  The  court  overruled  his  objection  to  each 
of  the  questions  asked  each  of  the  witnesses,  and  to 
each  of  these  rulings  the  defendant  separately  excepted. 
In  answer  to  these  questions  64  of  the  witnesses  testified 
that  they  voted  for  R.  G.  Cary  for  mayor.  Two  of  the 
witnesses  testified  that  they  did  not  vote  for  either  of 
the  candidates,  and  15  of  them  testified  that  they  voted 
for  the  defendant,  Alexander  McDonald  for  mayor. 
Each  of  these  witnesses  further  testified  as  to  whom  they 
voted  for  for  aldermen,  giving  in  detail  the  ticket  voted 
by  each  of' said  witnesses.  After  the  ballot  box  was  in- 
troduced in  evidence  by  the  contestee,  it  was  opened  and 
there  was  found  therein  no  ticket  corresponding  to  the 
vote  as  told  by  several  of  the  witnesses,  which  had  been 
introduced  by  the  plaintiff. 

The  defendant  introduced  in  evidence  the  return  of 
the  managers  of  said  election,  which  showed  that  the  de- 
fendant had  received  at  said  election  65  votes  for  mayor 
and  R.  G.  Cary  had  received  50  votes.  The  defendant 
introduced  as  a  witness  each  of  the  managers  of  said 
election,  who  testified  that  the  return  of  the  managers 
of  said  election  was  true,  and  honestly  represented  the 
vote  as  cast  at  said  election;  that  there  was  no  substi- 
tute of  any  false  ballots  in  the  ballot  box,  or  false  count- 
ing of  ballots. 

Cal  Laird,  who  was  "a  fixer"  for  R.  G.  Cary  upon  the 
day  of  the  election,  was  asked  to  tell  the  circumstances 
of  his  being  prevented  from  remaining  in  the  room  when 
the  votes  were  being  counted  after  the  election.  Upon 
his  testifying  to  the  facts  and  circumstances,  the  defend- 
ant moved  to  exclude  such  evidence  upon  the  ground 
that  it  was  illegal  and  immaterial.  The  court  overruled 
this  motion,  and  to  this  ruling  the  defendant  duly  ex- 
cepted. The  defendant  offered  in  evidence  a  written 
notice, which  had  been  served  upon  the  plaintiff,  inform- 
ing him  that  certain  named  persons  who  voted  at  said 
election  illegally  had  cast  their  vote,  and  they  had  been 
counted,  for  R.  G.  Cary.   Among  the  names  included  in 
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this  notice  was  "L.  Everett."  Among  the  64  witnesses 
who  swore  they  voted  for  Gary,  for  mayor,  was  one  "A. 
O.  Everett."  Upon  cross-examination  of  said  A.  O.  Ever- 
ett as  a  witness,  he  was  asked,  if  he  had  been,  at  the  time 
of  said  election,  a  resident  of  the  State  for  one  year  next 
prior  to  said  election.  The  plaintiflf  objected  to  this 
question  upon  the  ground  that  the  defendant  had  failed 
to  serve  notice  upon  the  plaintiff  of  his  purpose  to  take 
evidence  to  show  that  the  witness  Everett  was  an  illegal 
voter.  The  defendant  then  asked  the  witness  if  he  was 
not  called  and  generally  known  by  the  name  of  **Lonny." 
The  witness  answered  that  he  was  generally  known  by 
that  name,  but  that  liis  real  name  was  Alonzo.  There- 
upon the  defendant  asked  the  witness  if  he  was  not  a  cit- 
izen of  Texas  less  than  12  months  prior  to  said  election. 
The  plaintiff  objected  to  this  question,  which  objection 
the  court  sustained,  and  the  defendant  duly  excepted. 
There  was  evidence  introduced  tending  to  show  that 
some  of  the  persons  who  had  voted  for  the  defendant 
lived  outside  of  the  corporate  limits  of  Carbon  Hill,  Ala- 
bama. There  was  introduced  in  evidence,  for  the  pur- 
pose of  showing  the  limits  of  the  town  of  Carbon  Hill, 
the  charter  of  said  town  as  contained  in  the  act  of  the 
General  Assembly  of  Alabama,  approved  February  11, 
1891,  (Acts  of  1890-91,  p.  640).  There  was  also  intro- 
duced in  evidence  a  map  of  the  town  of  Carbon  Hill, 
and  evidence  was  introduced  in  reference  to  the  sec- 
tion lines  as  shown  by  said  map,  in  order  to  prove  the 
true  boundary  of  the  town  as  designated  in  the  charter. 
Upon  the  introduction  of  O.  K.  Morris,  as  a  witness, 
the  plaintiff  asked  him  the  following  question:  "Do 
you  know  anything  about  these  lines  here?"  referring 
to  the  section  and  range  lines  on  the  map.  "Were  you 
I>resent  when  they  were  run  at  any  time?"  The  defend- 
ant objected  to  these  questions,  upon  tlie  ground  that 
the  witness  was  not  shown  to  have  knowledge  of  the  cor- 
rectness of  the  survey,  and  was  not  an  expert.  The 
court  overruled  the  objection,  allowed  the  question  to  be 
asked  and  answered,  and  to  this  ruling  the  defendant 
duly  excepted.  The  witness  answered  that  he  did 
know  something  about  the  lines  inquired  about,  that  he 
had  a  civil  engineer  (naming  "him)  to  run  the  lines  for 
him  about  six  years  ago,  in  order  that  he  could  locate 
some  land  which  he  had  bought.     The  witness  then  tes- 
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tified  as  to  the  location  of  said  lines,  as  shown  on  the 
map.  On  the  cross-examination,  this  witness  testified 
that  it  had  been  six  years  since  he  saw  the  line  run;  that 
it  was  before  the  present  charter  went  into  effect,  and 
that  the  lines  then  surveyed  were  not  run  to  fix  the  lim- 
its of  the  town  but  to  locate  some  lands. 

The  bill  of  exceptions  does  not  purport  to  contain  all 
the  evidence. 

The  cause  was  tried  by  the  court  without  the  inter- 
vention of  a  jury.  Upon  the  hearing  of  all  the  evidence, 
the  court  rendered  judgment  in  favor  of  the  contestant 
iigainst  the  contestee,  and  adjudged  that  the  said  R.  G. 
Cary  was  entitled  to  the  office  of  mayor  of  Carbon  Hill. 
To  the  rendition  of  this  judgment  the  defendant  duly 
i^xcepted.  The  contestee  appeals  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

H.  L.  Watlington  and  Wm.  H.  Smith,  Jr.,  for  appel- 
lant.— The  plea  in  abatement  should  have  been  sustained. 
Every  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  is  void,  unless  in  writing  express- 
ing a  consideration. — Code  of  1886,  §1732.  A  promise 
to  become  security  for  costs  for  another  is  governed  by 
the  statute  of  frauds. — BiiUard  v.  Johns,  50  Ala.  382. 
An  agreement  to  indemnify  a  bondsman  is  governed  by 
the  statute  of  frauds. — Broicn  v,  Adams,  1  Smith's  Con'd 
Rep.  299.  It  is  just  as  necessary  to  express  the  consid- 
eration as  it  is  for  the  contract  to  be  in  writing. — 
Bollinff  V,  Miuwhiis,  65  iVla.  558;  Hood  v.  Robhins,  98 
Ala.  484;  Foster  r.  Napier,  74  Ala.  394;  Phillips  v. 
Adams,  70  Ala.  373;  Westmoreland  v.  Porter^  75  Ala. 
452;  Sharman  v,  Jackson,  47  Ala.  329;  Rigby  v.  Nor- 
aood.  34  Ala.  129. 

The  objection  of  the  defendant  to  the  testimony  of  the 
A\  itness  as  to  how  they  voted  on  the  election,  should  have 
been  sustained.  The  ballot  deposited  by  such  witnesses 
was  the  best  evidence  of  how  they  voted. — Inglis  v. 
I^hepherd,  9  Amer.  &  Eng.  Corp.  Cases,  54;  Owens  v. 
.State,  11  Amer.  &  Eng.  Corp.  Cases,  132. 

The  court  erred  in  refusing  to  permit  the  defendant  to 
prove  that  A.  O.  Everett  was  not  a  legal  voter, — Diggs 
V.  Statr^  49  Ala.  311 ;  Section  2193  Clark's  Manual 
Oim.  Law. 
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Coleman  &  Bankhead^  contra. — The  suretyship  for 
costs  is  not  such  an  undertaking  as  to  require  that  the 
consideration  should  be  expressed  in  the  writing. 
The  form  used  in  this  case  has  been  used  ever  since 
that  provision  of  the  statute  of  frauds  was  inserted 
which  requires  contracts  to  express  the  consideration, 
and  has  been  held  sufficient  in  the  following  cases: 
Morrow  v.  Russell,  99  Ala.  271;  Marshall  v.  Croortiy  50 
Ala.  479;  Powers  v.  Mayor ,^4^  Ala.  214;  Ex  parte  Camp, 
35  Ala.  143 ;  Satterwhite  v.  State,  28  Ala  65 ;  Williams 
V.  McConico,  27  Ala.  572 ;  Crump  v.  Wallace,  27  Ala. 
277;  Riddle  v.  Hanna,  25  Ala.  512;  Boswell  v.  Morton, 
20  Ala.  235;  Hilliard  v.  Brown,  103  Ala.  318. 

The  bill  of  exceptions  does  not  purport  to  set  out  all 
the  evidence,  and  the  rulings  of  the  lower  court  on  the 
admission  of  the  testimony  will  not  be  reviewed. — Allen 
V.  Draper,  98  Ala.  590;  Wehh  v.  Ballard,  97  Ala.  584. 
In  this  case  there  was  no  evidence  excluded,  and  when 
the  court,  without  a  jury,  determines  the  issue  and  the 
legal  evidence  received  authorizes  the  conclusion 
reached,  the  conclusion  reached  must  be  sustained. 
Bayonne  Knife  Co.  v.  Umbenhauer,  107  Ala.  496. 

But  the  court  did  not  err  in  its  rulings  on  admission 
of  evidence.  The  court  properly  allowed  oral  testimony 
of  the  contents  of  the  ballots.  Under  our  system  of  elec- 
tions the  ballots  cannot  be  identified,  and  the  only  way 
that  it  can  be  ascertained  how  a  person  voted  is  by  his 
oral  testimony.  In  addition  to  this,  when  fraud  by  sub- 
stitution of  ballots  is  charged,  as  in  this  case,  it  may 
always  be  proven  by  parol. — McCreary  on  Elections, 
(3ded.),  §432. 

The  testimony  of  Morris  objected  to  by  the  contestee 
was  admissible.  Whenever  the  boundary  line  of  a  cor- 
poration is  vague  and  indefinite,  the  practical  interpre- 
tation given  by  the  citizens  of  the  disputed  district  in 
exercising  municipal  privileges  will  be  adopted. — 1  Dil- 
lon Municipal  Corp.,  (4th  ed.),  §184,  note;  15  Am.  & 
Eng.  Encyc.  of  Law,  1001,  note. 

The  bill  of  exceptions  does  not  purport  to  set  out  all 
the  evidence.  And  in  cases  of  this  kind  it  will  be  pre- 
sumed that  there  was  other  evidence  sufficient  to  sup- 
port the  verdict. — Hood  v.  Pioneer  M.  &  M.  Co.,  95  Ala. 
461 ;  Evansville.  P.  cC  T.  R.  Packet  Co,  v.  Slater.  101  Ala. 
245;  Thorn  v.  Kemp,  98  Ala.  417;  Black  v.  Pratt  C.  <& 
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C.  Co.,  85  Ala;  504;  Webb  v.  Ballard,  97  Ala.  584.  There 
is  no  exception  in  this  case  to  the  finding  of  the  court  on 
the  facts.  The  judgment  entry  shows  what  the  finding 
was.  The  exception  simply  goes  to  the  rendition  of  the 
judgment  on  the  finding.  The  court  having  found  the 
issue  in  favor  of  the  contestant,  there  was  nothing  else 
to  do  but  render  the  judgment.  But  however  this  may 
be,  when  witnesses  are  examined  orally,  the  finding  of 
the  court  on  a  disputed  question  of  fact  will  not  be  dis- 
turbed.— Woodroir  i\  Haicvimj,  105  Ala.  240;  Gill  v. 
Daily,  105  Ala.  323;  Nooe  v.  Garner,  70  Ala.  442. 

HEAD,  J. — There  was  no  merit  in  the  several  objec- 
tions made  to  the  security  for  costs.  The  sureties  them- 
selves executed  the  obligation;  it  shows  the  considera- 
tion was  the  institution  of  the  contest,  and  bound  the 
sureties  for  the  costs  thereof.  The  case  is  unlike  Bxil- 
lard  i\  Johns,  50  Ala.  382. 

The  bill  of  exceptions  does  not  purport  to  contain  all 
the  evidence.  We  cannot,  therefore,  review  the  court's 
findings  of  fact. 

But,  the  judgment  must  be  reversed  by  reason  of  the 
refusal  of  the  court  to  permit  the  contestee  to  prove 
that  A.  O.  Everett,  or  "Lonny"  Everett,  as  he  was  gen- 
erally called,  who  had  voted  for  Cary,  was  not  a  legal 
voter.  The  contestee  had  served  notice  on  contestant 
of  the  names  of  persons  charged  by  him  to  have  voted 
illegally  for  Carj^  among  which  was  the  name  "L.  Ever- 
ett." This  man's  name  was  Alonzo  O.  Everett.  He 
voted  for  Cary  at  the  election.  The  court  refused  to 
permit  contestee  to  prove  that  he  had  not,  at  the  time 
of  the  election,  been  a  resident  of  the  State  for  twelve 
months,  on  the  ground  that  the  name  "L.  Everett,"  as 
it  appeared  in  the  notice,  did  not  legally  notify  contes- 
tant of  the  purpose  to  make  such  proof.  There  was  no 
exception  by  contestant  to  the  sufficiency  of  the  notice, 
on  its  face,  on  account  of  any  of  the  names  being  stated 
with  only  initials  of  christian  names,  as  many  of  them 
were  stated,  or  on  any  other  account.  Everett  being 
generally  known  by  the  christian  name  of  "Lonny,"  in 
legal  contemplation,  that  was  as  efficaciously  his  chris- 
tian name  as  Alonzo.  By  it  he  could  legally  have  been 
indicted,  tried  and  convicted  for  any  crime  he  may  have 
committed,  against  any  plea  of  mis-nomer.    The  notice. 
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as  contestant  accepted  it,  was  sufficient,  and  the  pro- 
posed proof  ought  to  have  been  admitted.  We  cannot 
affirm  that  this  error  did  not  affect  the  result.  Under 
the  ruling,  the  court  could  not  exclude,  in  its  final  find- 
ing, the  vote  of  Everett,  and.  we  have  no  right  to  pre- 
sume that  all  the  evidence  was  such  that  its  non-exclu- 
sion did  not  prejudice  the  contestee. 

There  was  no  error  in  permitting  the  witnesses  pro- 
duced by  contestant  to  testify  for  whom  they  voted.  The 
falsity  of  the  tickets,  by  reason  of  the  alleged  fraudulent 
substitution,  was  the  gist  of  the  action,  and  to  bind  the 
contestants  to  the  tickets  themselves,  which  the  inspect- 
ors had  preserved,  for  proof  of  how  the  electors  voted, 
would  be  to  render  the  contest  an  empty  and  useless 
proceeding. 

The  law  forbade  the  "fixer,"  Laird,  to  be  present  at 
the  counting  of  the  votes,  and  it  was  the  legal  duty  of 
tlie  inspectors  to  require  him  to  depart.  The  fact  that 
they  did  so  cannot  be  received  in  evidence  to  affect  the 
rights  of  either  party  to  the  contest. 

There  was  nothing  objectionable  in  the  question  to 
the  witness,  O.  R.  Morris,  as  to  the  lines.  They  did  not 
necessarily  call  for  expert  testimony.  If  the  answers 
to  the  questions  stated  facts  that  were  illegal,  the  rem- 
edy was  to  move  to  exclude  such  facts.  There  was  no 
such  motion  here.  We  remark,  however,  that  if  the  wit- 
ness knew  no  more  of  the  true  location  of  the  lines  than 
the  information  derived  by  him  from  the  survey  made 
by  a  surveyor  employed  by  him  to  locate  them,  he  was 
not  competent  to  testify  on  the  subject.  It  would  be 
hearsay  merely. 

This  disposes  of  the  exceptions  reserved. 

Reversed  and  remanded. 

COLEMAN,  J.,  d'hssrnting. — Alexander  McDonald 
and  R.  G.  Gary  were  opposing  candidates  for  the  office 
of  mayor  of  Carbon  Hill.  McDonald  was  declared  to 
be  elected.  W.  D.  Wood,  the  appellee,  instituted  the 
present  action  to  contest  McDonald's  election,  and  the 
trial  court  found  the  Issue  in  favor  of  the  contestant. 
Wood,  from  which  finding  this  appeal  was  prosecuted. 

The  reversal  is  based  upon  two  propositions.  The 
first  is,  that  the  court  erred  in  refusing  to  admit  evi- 
dence to  show  that  one  Everett,  whose  vote  was  counted 
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for  Gary,  was  not  a  legal  voter;  and  second,  that  as  the 
bill  of  exceptions  did  not  purport  to  set  out  all  the  evi- 
dence, we  liave  no  right  to  presume  that  this  error  did 
not  prejudice  the  contestee.  The  writer  is  of  the  opin- 
ion that  the  court  has  overlooked  or  misapplied  two 
principles  of  law  and  practice  in  reaching  the  conclu- 
sion to  reverse  the  case.  The  case  was  tried  before  the 
court  without  a  jury.  The  rule  is,  that  when  the  court 
passes  upon  the  facts,  and  the  conclusion  reached  from 
all  the  legal  evidence  is  correct,  this  court  will  not  re- 
verse, although  the  trial  court  may  have  erred  either 
in  the  admission  of  illegal  evidence,  or  in  the  exclusion 
of  evidence  which  should  have  been  admitted,  unless  it 
is  fairly  inferable  that  but  for  the  error,  the  court  could 
and  ought  to  have  rendered  a  different  conclusion.  The 
rule  may  be  different  when  a  jury  passes  upon  the  facts, 
for  this  court  will  not  undertake  to  determine  that  the 
verdict  of  the  jury  would  have  been  the  same,  notwith- 
standing the  error. 

In  the  case  of  Holmes  v.  The  State,  108  Ala.  24,  the 
court  used  this  language:  "When  trials  are  had  before 
the  court,  without  a  jury,  it  is  only  necessary  to  inquire 
if  there  was  suflacient  legal  evidence  to  sustain  the  judg- 
ment; and  if  such  is  found  to  be  the  state  of  the  record, 
we  do  not  reverse  because  other  incompetent  matters 
may  have  also  been  heard  by.  the  trial  judge,  the  pre- 
sumption being  here  indulged  that  the  action  of  the 
court  in  rendering  its  judgment  was  induced  by  and 
rested  upon  the  sufficient  legal  evidence."  And  in  the 
case  of  Ramey  v.  Grocery  Co.,  lb.  476,  following  the 
same  rule,  it  was  declared  that  when  the  case  was  tried 
without  the  intervention  of  a  jury,  tlie  admission  of  ille- 
gal or  irrelevant  evidence  would  not  operate  to  reverse 
the  case,  if  the  judgment  was  justified  and  sustained  by 
the  legal  evidence. 

I  am  not  sure  that  the  opinion  of  the  court  conflicts 
with  the  foregoing  rule,  inasmuch  as  some  stress  is  put 
upon  the  fact,  that  the  bill  of  exceptions  does  not  pur- 
port *o  set  out  all  the  evidence.  Upon  this  point,  the 
rule  is  uniform  that  when  t*he  bill  of  exceptions  fails  to 
state  all  the  evidence,  this  court  will  presume  that  there 
was  other  evidence  in  order  to  sustain  the  judgment  or 
ruling  of  the  trial  court;  but  in  no  previous  instance  has 
it  been  held,  that  this  court  would  presume  there  was 

Vol.  118. 


Digitized  by  VjOOQIC 


1897.] 


OF  ALABAMA. 


599 


[Douglass  V.  City  Council  of  Montgomery.] 

other  evidence  in  order  to  put  the  trial  court  in  error, 
and  to  reverse  the  case.  In  the  case  of  Evansville  dc. 
Packet  Co.  t\  Slater,  101  Ala.  245,  the  record  did  not  sus- 
tain the  judgment  of  the  trial  court,  but  inasmuch  as  the 
bill  of  exceptions  did  not  purport  to  contain  all  the  evi- 
dence, it  was  declared  that  under  the  uniform  ruling  of 
the  court,  we  must  presume  there  was  other  evidence  in 
the  cause  to  support  the  judgment  below. 

If  the  record  in  the  case  at  bar  showed  that  the  con- 
test was  sustained  by  a  majority  of  one,  and  that  ma- 
jority depended  upon  counting  the  vote  of  Everett  for 
Gary,  in  whose  interest  the  contest  was  prosecuted, 
then  the  court  erred  in  refusing  to  receive  evidence  to 
show  that  he  was  not  a  legal  voter,  and  the  cause 
ought  to  be  reversed.  But  if  the  record  affirmatively 
shows,  that  Gary  was  entitled  to  a  clear  majority,  after 
rejecting  the  vote  of  Everett,  the  judgment  ought  to  be 
affirmed.  It  is  contrary  to  the  established  practice  of 
this  court,  in  such  cases,  to  presume  there  might  have 
been  other  evidence,  not  stated,  to  overcome  the  affirma- 
tive evidence  which  is  stated,  and  upon  such  presump- 
tion, reverse  the  case. 

In  my  opinion,  the  record  contains  sufficient  evidence 
to  support  the  judgment,  without  counting  the  vote  of 
Everett  for  contestant,  and  the  reversal  is  not  founded 
on  correct  principles  of  justice. 

Brickell^  G.  J.,  concurs  in  the  dissenting  opinion. 


Douglass  V.  City  Council  of  Mont- 
groniery. 


Bill  in  Equitj/  to  enjoin  the  Municipality  from  diverting 
a  Public  Park  front  the  Uses  to  tchich  it  teas  orirji- 
nallij  Dedicated. 

1.  Municipal  corporations  own  pi^hlic  parka  in  trust;  not  authorized 
to  divert  it  from  uses  to  which  it  was  dedicated. — Municipal 
corporations  hold  titles  to  streets,  public  SQuares  and  parkB 
in  trust  for  the  public;  and  where  lands  have  been  dedicated 
and  used  for  a  public  park,  or  square,  the  municipality  has 
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no  power,  unless  specially  authorized  by  the  legislature,  to 
sell  such,  lands  for  its  own  benefit,  or  to  appropriate  them 
for  the  use  and  benefit  of  private  persons  or  corporations, 
or  in  any  way  to  divert  them  from  the  uses  to  which  they 
were  originally  dedicated. 

2.  Same;  what  constitutes  a  dedication  of  land  to  use  as  a  public 

park. — Where  the  owner  of  land,  in  conveying  it  to  a  city, 
provides  in  the  deed  of  conveyance  that  said  land  shall  bo 
used  only  as  a  park  or  street,  and  if  used  otherwise  it  should 
revert  to  him  or  his  heirs,  and  subsequently  the  city,  by  ordi- 
nance, set  apart  and  dedicated  said  land  to  the  public  use  as 
a  public  park,  and  had  it  inclosed  and  improved,  there  is  a 
dedication  of  such  lands  as  a  public  park,  as  much  so  as  if 
the  use  for  such  purpose  had  been  unconditionally  engrafted 
in  the  deed  at  its  execution,  and  the  public  became  thereby 
invested  with  dedicated  rights  and  interest;  and,  therefore, 
an  act  on  the  part  of  the  municipality,  by  which  there  is  a 
diversion  of  said  lands  from  the  uses  to  which  ^hey  were 
dedicated,  is  a  violation  of  the  trust,  and  a  wrong  from  which 
no  right  can  accrue  to  any  one  who  claims  in  consequence 
of  such  act. — (CoLEaiAN,  J.,  dissenting.) 

3.  Same;  right  of  adjacent  property  owner  to  enjoin  the  div&rwUm 

of  a  park  from  the  purposes  of  its  dedication. — The  owner  of 
property  adjacent  to  lands  which  have  been  deflicated  and 
used  as  a  public  park,  in  a  city,  can  maintain  a  bill  in  equity 
to  enjoin  the  abandonment  by  the  city  of  such  lands  as  a  pub- 
lic park,  and  the  diversion  of  them  from  the  uses  to  which 
they  were  originally  dedicated;  and  one  who  owns  a  lot, 
which  is  one  hundrf^d  and  ten  feet  distant  from  such  park, 
and  from  which  there  is  an  open  and  unobstructed  view  of 
the  park,  is  such  an  adjacent  proprietor,  and  can  maintain 
such  bill. — (Coleman,  J.,  dissenting.) 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  lion.  Jere  N.  Williams. 

The  appellant,  James  Douglass,  a  resident  citizen  and 
tax-payer  of  Montgomery,  Alabama,  filed  the  present  bill 
to  have  declared  null  and  void  two  ordinances  adopted 
by  city  council  of  Jlontgomery,  one  granting  to  the  Belt 
Line  Kaihvay  Co.  the  right  to  lay  a  railroad  track  across 
"Gilmer  Park,"  and  the  other  granting  said  park  to  the 
Alabama  Midland  Kailway  Co.,  and  to  enjoin  said  com- 
panies from  exercising  the  rights  thereby  sought  to  be 
conferred. 

Complainant  claimed  the  right  to  maintain  his  bill 
because  (1)  he  was  a  resident  citizen  and  tajtpayer  of 
Montgomery,  and  (2)  he  had  by  the  adoption  of  said 
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ordinance,  and  would  by  the  exercise  of  the  rights  con- 
ferred thereby,  suffer  special  irreparable  injury.  He 
also  alleged,  substantially,  that  "Gilmer  Park"  had 
been  purchased  by  the  city  council  of  Montgomery  in 
1850,  to  be  used  only  as  a  street  or  common,  and  if  used 
otherwise  to  revert  to  the  heirs  of  its  grantor;  that  it 
had  lain  out  as  an  open  common  until  1877,  when  it  was, 
by  formal  ordinance,  dedicated  as  a  public  park  or 
pleasure  ground,  and  then  inclosed  and  improved,  in 
which  state  it  remained  until  seized  by  said  Alabama 
Midland  Railway  Co.  on  January  20,  1897,  claiming 
riglit  thereto  under  said  ordinances.  The  other  facts  of 
the  case  are  sufficiently  stated  in  the  opinion. 

The  bill  was  filed  on  March  8, 1897,  and  an  injunction 
was  issued  on  that  date  on  the  fiat  of  the  judge  of  the 
city  court.  The  City  Council  of  Montgomery,  the  Ala- 
bama Sfidland  Railway  Company  and  the  Belt  Line 
Iteilway  Company  are  made  parties  defendant. 

On  the  submission  of  the  cause  on  the  defendant's  mo- 
tions to  dissolve  the  injunction  and  to  dismiss  the  bill 
for  the  want  of  equity,  the  chancellor  rendered  a  decree 
ordering  the  injunction  dissolved  and  the  bill  dismissed 
for  want  of  equity.  From  this  decree  the  complainant 
appeals,  and  assigns  the  rendition  thereof  as  error. 

Fred  S.  Ball  and  W.  S.  Thorixgtox,  for  appellant. 
The  City  Council  of  Montgomery  had  no  legal  right, 
power  and  authority  to  grant  the  Belt  Line  Railway 
Company  the  right  to  lay  and  operate  a  railway  track 
across  said  park.  '^Municipal  corporations  hold  the 
title  to  streets,  alleys,  public  squares,  wharves,  &c.  in 
trust  for  the  public.'' — 15  Amer.  &  Eng.  Encyc.  of  Law, 
1064,  and  authorities;  Ham  v.  Dadeville,  100  Ala.  199; 
Wehh  V.  Demopolis,  95  Ala.  116;  Avondale  v.  Avondale, 
111  Ala.  523;  Commomvealth  t\  Rush,  14  Pa.  St.  186; 
Ransom  v.  Boal^  29  la.  68;  Wancn  t>.  Lyons  City,  22  la. 
351;  Alton  v.  Trans.  Co,,  12  111.  38;  Ht.  Paul  v.  Railway 
Co,,  34  L.  R.  A.  184:;  Morris  v.  Imp.  Co,,  38  N.  J.  Eq.  304, 
and  note;  Church  v.  Hobokcn,  33  N.  J.  L.  13.  The  general 
principle  is,  that  property  which  the  municipal  corpor- 
ation holds  in  trust  for  the  public,  such  as  streets,  pub- 
lic squares,  &c.  can  only  be  used  for  the  purpose  for 
which  it  was  dedicated. — 15  Amer.  &  Eng.  Encyc.  of 
Law,  1068;  Ransom  v.  Boal,  29  la.  68;  ^Yarren  v.  Lyons 
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City,  22  la.  351;  St.  Paul  v.  Railway  Co.,  34  L.  R.  A. 
184;  Morris  v.  Imp.  Co.,  38  N.  J.  Eq.  304,  and  authori- 
ties. The  city  council  has  only  such  power  and  author- 
ity as  has  been  conferred  upon  it  by  the  legislature  as 
expressed  in  its  charter,  and  its  charter  must  be  strictly 
construed. — B.  R.  Co.  v.  Dunn,  51  Ala.  128;  Mayor  v. 
Wetumpka,  63  Ala.  611.  The  city  council  can  not  grant 
a  railroad  right  of  way  over  a  public  park,  except  by  ex- 
press legislative  authority  in  each  particular  case. 
Jacksonville  v.  Raihoay  Co.,  67  111.  540;  Price  v.  Thomp- 
son, 48  Mo.  361;  fiff.  Paul  v.  Railway  Co.,  34  L.  R.  A.  184. 

The  city  council  had  no  power  and  authority  to  grant 
said  park  to,  or  confirm  the  title  to  the  same  in,  said 
Alabama  Midland  Railway  Company.  Judge  Dillon,  in 
2  Dill.  Mun.  Corp,  (4th  ed.),  §650,  says:  **A  municipal 
corporation  has  no  implied  or  incidental  authority  to 
alien,  or  to  dispose  of,  for  its  own  benefit,  property  ded- 
icated to  or  held  by  it  in  trust  for  the  public  use,  or  to 
extinguish  the  public  uses  in  such  property',  nor  is  such 
property  subject  to  the  payment  of  the  debts  of  the 
municipality.''  Again,  he  says,  municipal  corporations 
"cannot,  of  course,  dispose  of  property  of  a  public 
nature,  in  violation  of  the  trusts  upon  which  it  is  held, 
and  they  can  not,  except  under  valid  legislative  author- 
ity, dispose  of  the  public  squares,  streets  or  commons." 
76.,  §575.  The  rule  is  abundantly  supported  in  Webb  v. 
Demopolis,  95  Ala.  116 ;  Morris  v.  Imp.  Co.,  38  N.  J.  Eq. 
304,  and  authorities ;  Commonwealth  v.  Rush,  14  Pa.  St. 
186;  15  Amer.  &  Eng.  Encyc.  of  Law,  1064,  and  authori- 
ties. "Although  the  legal  title  to  a  public  square  in  a 
city  is  vested  in  the  corporation,  it  holds  subject  to  the 
trusts  in  favor  of  the  community,  and  is  but  the  conserv- 
ator of  the  title  and  soil,  and  has  no  power  or  authority 
to  sell  and  convey  the  same  for  private  purposes." 
Commomoealth  v.  Rush,  14  Pa.  St.  186.  In  support  of 
these  principles,  see  also  Dillon  on  Municipal  Corpora- 
tions, f4th  ed.),  §575,  and  authorities;  Alton  v.  Trans. 
Co.,  12  111.  38;  Morris  v.  Imp.  Co.,  38  N.  J.  Eq.  304,  and 
note;  Commonwealth  v.  Rush,  14  Pa.  St.  186;  15  Amer. 
&  Eng.  Encyc.  of  Law,  1064,  and  authorities. 

The  City  Council  had  not  so  violated  the  terms  of  its 
original  purchase  as  to  cause  a  reversion  of  said  park  to 
said  Alabama  Midland  Railway  Company  as  the  owner 
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of  said  revepsionary  interest.  The  illegal  and  void  at- 
tempt to  make  the  grants  of  January  13,  1897,  will  not 
be  held  to  be  «uch  a  violation  or  diversion  of  the  trust. 
The  bill  alleges  that  "said  park  has  never  been  used  for 
or  devoted  to  any  other  purpose  or  use  than  that  for 
which  it  was  granted  by  the  said  Gilmer,  as  stipulated  in 
said  conveyance"  of  1850.  The  truth  of  this  allegation 
must  be  considered,  on  this  motion,  as  admitted.  Again, 
it  alleges  that  it  has  been  used  as  a  park  or  common  from 
1850  down  to  the  time  of  the  wrongful  entry  of  appellee 
companies  in  1897, 

That  a  court  of  chancery  has  jurisdiction  and  may 
use  its  writ  of  injunction  has  been  settled  beyond  con- 
troversy. If  there  is  any  wrong  in  this  cause  the  rem- 
edy must  be  in  the  court  of  chancery,  for  *'no  plain  and 
adequate  remedy  is  provided  in  other  judicial  tri- 
bunals." Courts  of  chancery  have,  from  their  begin- 
ning, taken  jurisdiction  of  trusts  to  restrain  breaches, 
and  compel  their  proper  execution.  Injunction  is  a 
part  of  the  remedy,  and  the  jurisdiction  is  exclusively 
theirs. — High  on  Injunctions,  (2d  ed.),  §855;  Dillon  on 
Mun.  Corp.,  (4th  ed.),  567;  5  Grant.  Rep.  (Can.)  402; 
4  Grant.  Rep.  (Can.)  654;  Harr  Mun.  Man.,  (5th  ed.), 
350;  2  Dillon  on  Munie.  Corp.,  (4th  ed.),  §567,  and 
authorities;  Kennedif  v.  Jones,  11  Ala.  63;  Warren  v. 
LyonSy  22  la.  351;  Ransom  v,  Boal,  29  la.  68;  Morris  v. 
Imp.  Co,,  38  N.  J.  Eq.  304,  and  note;  State  v.  Mobile,  5 
Port.  279;  Forney  v.  Calhoun  Co,,  84  Ala.  215. 

A  resident  citizen,  property  owner  and  tax-payer  of 
the  city,  may  maintain  his  suit  as  herein.  "If  dedicated 
property  be  put  to  a  use  foreign  to  that  contemplated  by 
the  intention  and  purpose  of  the  dedication,  then  not 
only  the  dedicator,  but  any  property  owner  will  have 
his  remedy  in  equity  to  enforce  the  proper  use  and  in- 
hibit an  improper  one." — 5  Amer.  &  Eng,  Encyc.  of  Law, 
418;  Maywood  Co.  v.  Maywood,  118  111.  61;  Princeville 
V.  Auten,  77  111.  325;  Ransom  v,  Boal,  29  la.  68;  Brock- 
^nan  v,  Creston^  79  la.  587;  Street  Railtvay  Co.  v.  Rand 
i  Moore,  83  Ala.  294;  Morris  v.  Imp.  Co.,  38  N.  J.  Eq. 
304,  and  note. 

But,  if  the  last  proposition  goes  too  far,  there  can  be 
no  question  that  a  resident  citizen  and  taxpayer,  living 
and  owning  property  near  the  park,  and  suffering  spe- 
cial  irreparable   injury    in   his   personal    or  property 
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rights,  may  maintain  his  suit  to  enjoin  the  cause  of 
such  injury.  Going  deeper,  then,  than  the  surface,  we 
find  the  true  test  to  be,  not  ownership  of  fronting  prop- 
erty, but  injury  to  the  party's  property  rights  different 
from  that  of  the  body  of  the  inhabitants.  The  following 
cases  put  this  view  beyond  controversy:  Tifft  v.  Buf- 
falo, 65  Barb.  460 ;  Chicago  v.  Union  Bd^g  Assn,  102  111. 
376;  Morris  v.  Imp.  Co,,  38  N.  J.  Eq.  304,  and  note; 
Forney  v.  Calhoun  County,  84  Ala.  215.  See  *lso  Cfreen 
V.  R.  R.  Co.,  12  Abb.  N.  Cas.  124;  Williams  v.  Water  Co., 
134  Mass.  406;  Perrin  v.  R.  R.  Co.,  40  Barb.  65;  s.  c.  36 
N.  Y.  120;  Shcrer  v.  Jasper,  93  Ala.  530;  Avondale  t?. 
Avondale,  111  Ala.  523. 

A.  A.  Wiley  and  Chas.  Wilkinson,  contra. — The  un- 
broken chain  of  authorities  hold  that  before  a  taxpayer 
can  restrain  by  process  of  injunction  the  vacation  or 
abandonment  of  any  park  or  street,  in  any  event,  he 
must  aver  and  prove,  1st,  that  he  is  an  abutting  prop- 
erty holder;  2d,  that  he  has  a  special  interest  or  equity 
in  the  park  or  street  thus  vacated  or  abandoned;  3d, 
that  he  has  sustained  a  special  and  irreparable  injury 
different  or  distant  from  that  which  the  other  tax- 
payers of  the  vicinity  have  suffered. — High  on  Injunc- 
tions, §§594,  595,  1301,  1302;  Hcsiny  v.  Scott,  107  111. 
600;  Tifft  V.  Mayor  dc.  of  Buffalo,  (55  Barb.  460;  Chi- 
cago V.  Un.  Bldg  Asso.,  102  111.  370;  Roscvelt  v.  Draper, 
23  N.  Y.  323 ;  Doolittle  v.  Supt.  of  Brooms,  18  N.  Y.  155 ; 
Ayers  v.  Laiorence,  63  Barb.  458;  McDonald  v.  English^ 
85  111.  236;  Brady  v.  8h  inkle,  40  Iowa,  576.  Complain- 
ant Douglass  is  not  an  abutting  property  holder.  The 
best  that  can  be  claimed  for  him  is  that  he  owns  lands 
in  the  vicinity  of  said  park. 

It  has  been  held  that  an  estate  opposite  a  park,  sep- 
arated from  it  by  a  country  road,  is  not  an  abutting 
estate.— fi^o^f  v.  City  Comw'iL  127  Mass.  408.  A  lot  can 
not  be  said  to  front  on  a  public  road  when  a  railroad, 
the  bed  of  which  is  owned  by  the  company,  runs  between 
the  lot  and  the  road. — Philadelphia  v.  East  wick,  35  Pa. 
St.  75;  Tifft  v.  Mayor  cCc,  05  Barb.  460. 

Complainant  does  not  show  any  special  interest  in 
said  park ;  nor  that  he  "has  been  damaged  in  any  manner 
different  from  the  injyry  the  general  -public  has  sus- 
tained.—C/Hcar/o  r.  Vn.  Bldg.  Asso.,  102  111.  379.  There- 
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fore,  the  complainant  has  shown  no  right  to  maintain  the 
present  bill. — Hesing  v.  Scott,  107  111.  600 ;  McDonoiigh 
V,  English,  85  111.  23G;Ro8CV€lt  v.  Draper,  23  N.  Y.  323; 
Brady  v.  Shinkle,  40  Iowa,  576. 

An  interference  with  a  right  enjoyed  simply  and 
solely  as  one  of  the  public  is  not  actionable  except  when 
such  interference  deprives  an  individual  of  some  right 
different  in  kind  from  the  one  enjoyed  by  the  rest  of  the 
world.  A  court  of  equity  will  not  exercise  its  powers 
simply  to  remove  an  obstruction  in  a  public  highway, 
park  or  square,  upon  the  complaint  of  an  individual, 
who  has  no  interest  in  the  removal  differing  in  kind 
from  the  rest  of  the  public. — Rickett  v.  Railway  Co.,  L. 
R.  2  H.  L.  175;  Duke  v.  Board  of  Works,  L.  E.  5  H.  L. 
418;  Board  of  Works  v,  McCarthy,  L.  K.  7.  H.  L.  252; 
Attorney-General  v.  Conservators,  1  H.  M.  1;  Bell  v. 
Quebeck,  L.  R.  App.  Cas.  100. 

The  motive  which  influenced  the  city  council  to  pass 
the  ordinance  vacating  and  abandoning  Gilmer  Park, 
can  not  be  inquired  into. — Fletcher  v.  Peck,  6  Cranch, 
129 ;  Railroad  Co.  v.  Mayor,  1  Hilton,  588;  Buell  v.  Ball, 
20  la.  292;  Jones  v.  Loving,  55  Miss.  190;  Payne  v.  Bos- 
ton, 124  Mass.  190.  The  city  council,  in  adopting  the 
ordinances  in  question,  acted  in  the  capacity  of  a  legis- 
lative body  under  power  conferred  by  their  charter,  and 
when  thus  adopted,  they  had  the  force  and  effect  of  laws 
enacted  by  the  State  legislature. — People  v.  Reynolds, 
4  Gilm.  14 ;  Tugman  v.  Chicago,  78  111.  410 ;  Montgom- 
ery G.  L.  Co.  V.  City  Council,  87  Ala.  25.  The  legisla- 
ture having  confei^red  upon  the  city  council,  under 
their  charter,  the  power  to  authorize  the  building  of 
railroads  within  the  city  upon  any  street,  public  high- 
way or  through  any  park,  that  which  will  best  promote 
the  public  welfare  must,  in  a  great  degree,  be  left  to  the 
wisdom  and  discretion  of  that  body. — Mayor's  Case,  5 
Port.  279;  Peters  v.  Railroad  Co.,  56  Ala.  528. 

The  power  of  the  city  council  to  yacate  a  street  or 
public  park  is  a  discretionary  power,  to  be  exercised  or 
not  as  the  public  good  may  require ;  and  the  city  couut 
cil  is  necessarily  the  sole  judge  of  the  necessity  for,  and 
the  expediency  of,  the  exercise  of  the  power. — ^Dillon  on 
Munic.  Corp.,  (3d  ed.),  945;  Goodrich  v.  Chicago,  20  111. 
445;  Spiegel  v.  Grusberg,  44  Ind.  418;  Gray  v.  Iowa 
Land  Co.,  26  la.  387;  Glazer  v.  Georgetown,  6  Wheat. 
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593;  Ins.  Co.  v.  Lynchy  3  Paige,  212;  Sugar  Ref.  Co.  v. 
Mayor,  11  Green.  250 ;  DesMoines  Gas  Co.  v.  DesMoines, 
44  Iowa  505;  Wells  v.  Mayor,  46  Ga.  67;  Danielly  v. 
Cabaniss,  52  Ga.  213;  Baker  v.  Boston,  12  Pick.  192. 

HARALSON,  J.— It  is  stated  in  15  Am.  &  Eng. 
Encyc.  of  Law,  1064,  that  "Municipal  corporations  hold 
the  title  to  streets,  alleys,  public  squares,  wharves,  etc., 
in  trust  for  the  public;  and  upon  principle,  such  trust 
property  can  no  more  be  disposed  of  by  the  corporation 
than  can  any  other  trust  property  held  by  an  individ- 
ual.'' In  the  note  to  the  text,  many  decisions  are  cited 
in  support  of  the  principle  stated.  So,  it  has  been  held, 
that  trustees  of  a  town  liave  no  authority  to  convey 
streets,  alleys  or  public  grounds,  and  such  conveyances 
are  absolutely  void. — Giltner  v.  Trustees  of  Carrollton, 
7  B.  Monroe,  680 ;  Morris  v.  Improvement  Co.,  38  N.  J.. 
Eq.  304,  and  authorities  there  cited;  Earn  v.  Common 
Council,  100  Ala.  200;  Wehh  v.  City  of  Demopolis,  95 
Ala.  116.  In  the  case  last  cited,  which  had  reference  to 
a  public  street — over  which,  in  general,  the  cjty  has 
greater  authority  in  the  matter  of  the  direction  of  the 
uses  to  which  it  may  be  subjected  than  it  "has  over  a  pub- 
lic park — ^it  was  said:  "The  city  never  had  any  alien- 
able title  to  or  right  in  the  street.  It  could  never  have 
granted  it,  or  any  part  of  it,  away,  for  any  purpose 
whatever.  Having  no  power  of  direct  alienation,  it 
could  not  pass  title  directly  by  submitting  for  the 
statutory  period  to  private  possession,  claim  and  use." 

Judge  Dillon  states  the  rule  to  be,  that  "municipal 
corporations  possess  the  incidental  and  implied  right  to 
alienate  or  dispose  of  the  property,  real  or  personal,  of 
the  corporation  of  a  private  nature,  unless  restrained 
by  charter  or  statute;  they  can  not,  of  course,  dispose  of 
property  of  a  public  nature^  in  violation  of  the  trusts* 
upon  which  it  is  held,  and  they  can  not,  except  under 
valid  legislative  authority,  dispose  of  the  public  squares, 
streets,  or  commons." — 2  Dillon  on  Munic.  Corp.,  §§575, 
650,  and  numerous  authorities  cited.  Another  phase  of 
the  rule  should  be  added  in  this  connection,  as  we  find 
it  stated  in  the  Encyclopedia:  "When  lands,  held  by 
a  municipality  for  public  use,  are  not  subject  to  any 
special  trust,  the  legislature  may  authorize  a  municipal 
corporation  to  sell  and  dispose  of  the  same,  or  to  apply 
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them  to  uses  diflferent  from  those  to  which  they  are  de- 
voted; but  in  the  absence  of  such  authority,  the  munici- 
pality has  no  implied  power  to  do  so.  *  *  If,  how- 
ever, the  lands  have  been  dedicated  by  private  individ- 
uals for  a  public  park  or  square,  the  legislature  has  no 
authority  to  authorize  any  diversion  from  the  uses  to 
which  they  were  originally  dedicated." — 17  Amer.  & 
Eng.  Encyc.  of  Law,  417,  and  authorities. 

In  this  case,  on  the  17th  of  September,  1850,  F.  M. 
Oilmer  and  his  wife,  in  consideration  of  three  hundred 
dollars  paid  to  said  Gilmer  by  the  city  council  of  Mont- 
gomery, sold  and  conveyed  to  said  city  council  a  piece 
of  land  in  said  city,  the  subject  of  this  suit,  which  is  par- 
ticularly described  in  the  conveyance,  and  is  called 
**Gilmer  Park."  The  conveyance  contained  the  condi- 
tion: "Said  lands  to  be  used  only  as  a  common  or 
street;  if  otherwise,  to  revert  to  me  or  my  heirs." 
Neither  the  park,  nor  any  portion  of  it,  has  ever  been 
devoted  to  street  purposes;  but,  on  the  19th  February, 
.1 877,  as  alleged,  the  city  council  of  Montgomery,  by  or- 
dinance, set  apart  and  dedicated  to  the  public  use,  as  " 
a  public  park  or  pleasure  ground,  the  lands  conveyed  to  ^ 
them  by  said  Gilmer,  known  as  "Gilmer  Park,"  which  - 
ordinance  is  still  of  force.  It  is  further  alleged,  that  - 
shortly  after  the  adoption  of  said  ordinance,  the  said 
city  council  caused  the  said  Gilmer  Park  to  be  inclosed 
with  a  fence,  and  caused  a  number  of  trees  to  be  planted 
on  or  about  it,  and  from  that  time  down  to  about  the 
20th  January,  1897,  the  said  park  remained  inclosed, 
r.nd  was  held  and  treated  and  used  as  a  park,  for  the  use 
and  benefit  of  the  inhabitants  of  the  city  of  Montgom- 
ery, etc. 

The  said  P.  M.  Gilmer  died,  leaving  a  widow  and  two 
children.  The  defendant,  The  Alabama  Midland  Rail- 
way Company,  purchased  from  his  widow  and  these  two 
children,  for  the  recited  consideration  of  f300,  all  their 
right,  title,  interest  and  reservation  in  and  to  the  lands 
known  as  the  "Gilmer  Park."  This  company,  according 
to  the  allegations  of  the  bill,  and  as  appears  to  be  true, 
for  the  purpose  of  promoting  its  terminal  facilities  and 
its  connection  with  the  Mobile  &  Ohio  Railroad  Com- 
pany, induced  the  city  council  of  Montgomery,  by  ordi- 
nance, to  gi'ant  to  the  Belt  Line  Railway  Company — a 
local  company  in  the  city — the  right  to  put  down  and 
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operate  an  additional  main  line  track  through  Gilmer 
Park,  etc. ;  and,  also,  to  adopt  another  ordinance  at  the 
same  time — both  ordinances  having  been  prepared,  as 
alleged,  by  the  counsel  of  the  Alabama  Midland  Rail- 
way Company,  and  introduced,  adopted  and  approved 
on  the  same  days.  Manifestly,  these  ordinances  con- 
stitute but  one  transaction,  designed  for  the  same  pur- 
IK>8e.  The  two  might  as  well  have  been  adopted  as  one. 
The  latter  ordinance,  after  reciting  the  sale  by  Gilmer 
of  said  park  to  the  city;  the  purpose  of  its  conveyance; 
the  condition  of  its  reversion  to  his  heirs;  the  purchase 
of  the  reversionary  interest  of  the  heirs  of  Gilmer  by 
said  Alabama  ^lidland  Railway  Company,  contains  this 
further  recital,  by  way  of  preamble :  "And  whereas,  the 
exigencies  of  public  business  and  the  necessity  of  better 
transportation  facilities  have  induced  the  city  council 
of  Montgomery  to  grant  to  the  Belt  Line  Railway  Com- 
pany the  right  and  privilege  of  laying  down  a  railway 
track  through,  over  and  across  said  triangular  park, 
otherwise  called  the  ^Gilmer  Park,'  and  to  run  and  op- 
erate a  dummy  steam  engine  and  cars  thereon,  thereby 
destroying  the  said  parcel  of  land  as  a  public  park,  and 
thereby  causing  a  reversion  of  said  realty  to  its  rightful 
owners;  Now,  therefore,  and  for  the  purpose  of  aban- 
doning in  some  public  and  authoritative  manner,  the 
use  of  said  land  as  a  public  park,  be  it,  therefore,  or- 
dained by  the  city  council  of  Montgomery,  that  said  city 
council  of  Montgomery  hereby  abandons  and  discontin- 
ues the  use  of  said  ground  or  parcel  of  land  as  a  park 
and  for  all  other  purposes;  and  hereby  confirms,  as  far 
as  the  city  council  of  Montgomery  is  able  to  do,  the 
right,  title,  claim  and  interest  of  the  said  Alabama  Mid- 
land Railway  Company,  its  successors  and  assigns 
therein  and  thereunto  forever.  Adopted  Jan.  13,  1897. 
Approved  Jan.  18,  1897." 

There  is  no  disguise  about  these  ordinances.  The 
city  authorities  openly  abandoned  whatever  trust  obli- 
gation had  been  imposed  on  them  by  the  deed  of  Gilmer 
to  the  park,  and  their  own  act  of  dedication  by  said  or- 
dinance of  the  19th  of  February,  1877,  by  which  act  of 
abandonment,  as  was  supposed,  the  title  would  revert 
to  the  Gilmer  heirs,  whose  reversionary  interest,  if  they 
had  any,  the  said  Alabama  Midland  Railway  Company 
had  bought  up.     The  effort  was  to  invest  the  railroad 
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company  with  a  title  to  the  property,  by  means  of  this 
violation  of  the  trust  of  the  city.    The  city  authorities 
were  induced  into  the  scheme,  by  what,  it  is  stated,  ap- 
peared to  them  to  be  the  necessity  of  better  transporta- 
tion fac^ities  and  the  exigencies  of  the  public  business. 
We  must  acquit  all  engaged  in  this  scheme  of  any  inten- 
tional fraud  upon  the  rights  of  the  public ;  the  one  side, 
in  procuring,  and  the  other  in  yielding  to,  an  abandon- 
ment of  a  public  trust  for  another  supposed  public  bene- 
fit.    But,  yielding  to  them  a  good  and  honest  intention, 
what  was  accomplished,  according  to  the   authorities, 
was  an  illegal  transaction  and  a  fraud   in   law.    The 
condition  inserted  in  his  deed  by  Gilmer,  for  a  reversion 
of  this  property  to  him  and  his  heirs,  if  the  land  should 
be  used  otherwise  than  as  a  common  or  street,  was  in- 
serted, not  as  a  provision  to  enable  the  city  authorities 
to  abandon  or  divert  it  at  will,  if  accepted  for  the  pur- 
poses intended,  but  to  prevent  their  doing  so.     It  was 
not  a  license  for  the  violation  of  the  trust  tendered,  if 
aasumed,  but  a  prohibition  against  such  a  violation.    It 
is  true,  the  deed  did  not  make  a  positive  dedication  of 
the  land  for  the  purposes  named,  and  it  is  also  true,  that 
fhe  conveyance  was  made  for  a  recited  consideration 
of  1300,  and  is,  in  form,  a  fee  simple  title,  containing 
the  condition  for  reversion,  if  the  land  conveyed  should 
he  used  otherwise  than  as  a  street  or  common.     With- 
out such  condition,  it  may  be,   the  price  for  the  land 
would  have  been  much  greater.     Certainly  such  a  condi- 
tion in  any  deed  tended  to  impair  the  value  of  the  lands 
conveyed.     It  was  an  incumbrance  on  a  free  title.     We 
l^now  of  no  rule  which  prevents  a  dedication  to  uses 
from  being  engrafted  on  a  fee  simple  title  conveyed  for 
value,  nor  do  we  know  of  any  rule  which  prevents  the 
engrafting  of  a  conditional  dedication  to  uses  in  «uch  a 
conveyance;  the  dedication  to  be  completed  and  irrevo- 
<'able  on  the  acceptance  of  the  conveyance  with  the  con- 
tritions imposed.     If  it  had  been  recited  in  said  deed, 
that  the  city  had  agreed  to  accept  the  conveyance  on  the 
conditions  imposed,  and  had  by  ordinance  set  apart  and 
dedicated  the  land  to  the  public  for  the  uses  prescribed, 
as  a  consideration  for  procuring  the  conveyance,  could 
it  be  doubted  that  the  conveyance  on  such  terms  would 
have  been  less  than  a  dedication,  and  that  its  character 
as  such  would  have  been  destroyed,  because  of  a  condi- 
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tion  in  the  conveyance,  that  if  the  grantee  violated  the 
terms  of  the  deed  in  this  regard,  the  property  should 
revert  to  the  heirs  of  the  grantor?  It  is  not  left  open 
to  doubt,  that  there  had  been  negotiation  on  the  part 
of  the  city  with  Gilmer  for  the  procurement  of  this 
land,  and  as  to  the  purposes  for  which  it  was  to  be  pro- 
cured. Gilmer  did  not  desire  the  property  ever  to 
revert.  The  clause  referred  to  in  his  deed  was  not  in- 
serted in  his  interest  or  that  of  his  heirs,  but  in  the  in- 
terest of  the  public,  and  was  as  strong  as  he  could  devise 
to  prevent,  in  the  future,  an  abandonment  of  the  trust 
he  reposed  in  his  trustee  for  uses, — the  city  of  Montgom- 
ery. The  city  elected  to  accept  the  trust  as,  and  for  a 
dedication  for  a  public  park,  as  is  evidenced  by  their 
said  ordinance  to  that  eflfect,  adopted  the  19th  Feb- 
ruary, 1877.  In  their  said  ordinance,  they  recited: 
'Whereas,  some  of  said  parcels  (referring  to  certain 
ssmall  tracts  or  parcels  of  land  in  a  triangular  shape) 
were  granted  to  the  city  on  condition  and  in  trust  that 
they  should  be  devoted  to  public  use  as  parks  or  pleas- 
ure grounds,  and  whereas,  the  health  and  comfort  of  the 
citizens  and  the  best  interests  of  the  city  will  be  pro- 
moted by  converting  the  said  parcels  of  lands  into  parks 
jind  pleasure  grounds,"  therefore,  be  it  ordained,  etc.; 
followed  by  a  dedication  of  said  park  to  the  public  use 
as  a  park  or  pleasure  ground.  After  this,  the  convey- 
ance of  (liliner  became  operative  as  a  dedication,  as 
much  so  as  if  such  a  use  had  been  unconditionally  en- 
grafted in  the  deed  at  its  execution.  The  public  be- 
came thereby  invested  with  dedicated  rights  and  inter- 
ests. The  trustee  violated  the  trust,  and  aided  in  di- 
verting the  dedicated  property  from  its  uses,  to  a  pur- 
pose forbidden  by  the  dedication.  This  was  a  wrong 
from  which  no  right  could  accrue  to  any  one  who  claims 
in  (*onsequence  of  such  an  act. 

It  remains  to  inquire,  if  the  complainant  is  such  a 
party  as  can  maintain  a  bill  to  enjoin  the  abandonment 
and  destruction  of  this  park.  He  may  not  be  an  abut- 
ting owner,  strictly  speaking.  He  owns  two  lots  on  the 
west  side  of  Catoma  street ;  the  first,  next  to  and  adjoin- 
ing an  abutting  owner,  who  owns  a  small  lot  between 
him  and  the  street  in  front  of  the  park.  From  th« 
fnmt  of  complainant's  door,  diagonally  across  the 
street,  on  the  left,  to  the  park,  it  is  110  feet, — open  and 
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unobstructed.  He  also  owns  another  lot,  on  the  same 
side  of  said  street,  with  an  intervening  lot  between  it 
and  the  first  one  referred  to,  250  feet  from  said  park. 

Ordinarily,  the  city  is  the  proper  party  to  redress  a 
wrong  of  the  character  here  complained  of;  but  in  this 
instance  it  is  the  main  actor  in  the  commission  of  the 
wrongs  complained  of,  for  the  abandonment  and  de- 
struction of  the  park.  It  is  to  be  presumed,  it  would 
not  file  a  bill  to  declare  void  an  act  which,  by  solemn 
ordinance,  it  had  itself  just  done.  Individuals  dam- 
aged by  such  action,  therefore,  were  driven  to  private 
action  for  the  maintenance  of  any  rights  they  had  in 
the  premises. 

There  are  authorities  which  hold,  that  non-abutting 
property  owners  upon  a  square  or  park  can  not  com- 
plain of  its  being  closed  by  municipal  authority;  but 
with  such  a  doctrine,  if  necessary  to  decide,  we  might 
not  agree.  There  is  a  marked  difference  between  the 
uses  and  trusts  as  ordinarily  imposed  in  the  dedication 
of  streets  or  highways  in  a  city,  and  those  imposed  in 
the  dedication  of  public  squares  or  commons,  and  in  the 
uses  and  enjoyments  of  the  people  therein.  The  muni- 
cipality may  allow  uses  in  the  one  that  it  can  not  in  the 
other.  The  uses  of  each  are  distinct,  and  the  rights  of 
abutting  proprietors  on  each  are  different.  It  is  al- 
lowed, generally,  that  such  a  proprietor  as  to  a  street 
owns  to  its  centre,  but  there  is  no  such  right,  or  any- 
thing accruing  from  it,  in  an  abutter  on  a  park.  The 
street  must  be  kept  open,  as  long  as  used,  but  the  park 
may  be  enclosed,  improved  and  ornamented  for  pleasure 
grounds  and  amusements  for  health  and  recreation. — 17 
Amer.  &  Eng.  Encyc.  of  Law,  416.  In  speaking  of  this 
difference  between  the  rights  of  property  owners  attin- 
gentto  a  street  and  a  public  common,  dedicated  to  public 
uses,  this  court,  in  Shcf.  rfe.  street  By,  Co,  v.  Rand  & 
Moore y  83  Ala.  294,  said  the  rule  of  law  was  entirely  dif- 
ferent when  applied  to  the  two;  that  "the  purpose  to 
which  such  dedication  is  made,  the  use  or  changing  uses 
to  which  it  may  be  applied,  and  many  other  distinguish- 
ing characteristics,  demonstrate  that  neither  the  rule 
nor  the  reason  of  the  rule,  on  which  the  law  of  the 
street  or  highways  rests,  can  be  made  applicable  to  a 
public  common.     The  differences  will  naturally  suggest 
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themselves,  and  we  need  not  attempt  their  enumera- 
tion." 

In  respect  to  the  remedy  for  the  misuse  or  diversion 
of  such  property,  it  has  been  said :  "If  dedicated  prop- 
erty be  put  to  use  foreign  to  that  contemplated  by  the 
intention  and  purpose  of  the  dedication,  then  not  only 
the  dedicator,  but  any  property  owner,  will  have  his 
remedy  in  equity  to  enforce  the  proper  use,  and  inhibit 
an  improper  one." — 5  Amer.  &  Eng.  Encyc.  of  Law,  416, 
and  authorities  there  cited. 

In  Maywood  v.  Village  of  Mayxoood,  118  111.  61,-— a 
bill  filed  by  the  village  and  Small  and  Hubbard,  resi- 
dents therein,  to  prevent  obstructions  to  a  public  park, 
— it  was  said:  "The  objection  of  multifariousness  or 
misjoinder  of  complainants  we  do  not  regard  as  .well 
taken  to  the  bill.  Small  and  Hubbard,  as  residents  of 
the  village,  have  a  common  interest  with  each  other  and 
with  the  village  itself,  in  preventing  any  obstruction  to 
the  use  of  the  public  square  for  the  purposes  of  a  park. 
*  *  •  *  Again,  the  evidence  shows  a  threatened 
nuisance  tending  to  deprive  appellees  and  others  of  the 
full  and  free  use  of  this  park,  as  they  were  entitled  to 
have  it  used.  This  is  a  well  recognized  ground  of  equit- 
able interposition." — Zearing  v.  Raher,  74  111.  409. 
When  a  dedication  of  land  for  a  public  park  is  made  by 
or  to  a  town  or  city,  it  enures  to  the  benefit  of  all  who 
are  at  the  time,  or  may  afterwards  become  citizens  of 
the  muncipality,  which  holds  in  trust  for  the  benefit  of 
the  public,  with  no  power  to  convey  or  divert  it  to  other 
uses.  This  right  of  use  belongs  equally  not  only  to  lot 
holders  of  the  corporation,  but  to  all  the  inhabitants 
in  the  future  as  well  as  at  present,  according  to  their 
various  necessities  or  conveniences. — Mayor  v.  Frank' 
lin,  12  Ga.  239;  Alves  v.  Town  of  Henderson,  16  B.  Mon- 
roe, 131,  169;  Campbell  County  v.  Town  of  Newport, 
12  B.  Monroe,  5^1;  Pomroy  v.  Mills,  3  Vt.  279;  Common- 
wealth V,  Rush,  14  Penn.  St.  186;  Carter  v.  City  of  Port- 
land, 4  Ore.  346;  Alton  t\  III  Trans,  Co.,  12  111.  38; 
Quincy  v.  Jones.  76  111.  231;  St.  R.  Co.  v.  Rand  and 
Moore,  83  Ala.  294;  2  Beach  on  Injunc,  §1279,  and 
authorities  cited  in  n.  1, 

It  is  unnecessary,  perhaps,  for  us  to  decide  in  this 
case,  that  any  resident  tax-payer  in  a  city  or  town  may 
maintain  a  bill  to  enjoin  a  diversion  and  abandonment 
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cf  grounds  dedicated  for  a  public  park,  to  the  use  of  in- 
dividuals and  corporations  for  their  own  private  use 
and  advantage,  in  interference  with  or  destruction  of 
the  rights  of  the  public  therein.  It  appears,  however, 
that  reason  and  authority  are  not  wanting  for  such  a 
holding.  In  these  days  of  rapid  and  cheap  transit  in 
cities  and  towns,  brought  about  by  the  applications  of 
steam  and  electricity,  it  would  seem  that  every  resident 
property  holder  of  the  municipality  occupies,  in  a 
sense,  the  position  of  an  adjacent  owner  to  its  public 
parks,  dedicated  to  public  use,  and  is  clothed  with  all 
the  valuable  rights  and  interest  in  such  dedications,  as 
the  one  whose  property  abuts  upon  them.  These  parks, 
by  these  means,  are  the  great  resorts  for  health  and  re- 
creation by  all  the  inhabitants  of  the  municipality,  val- 
uable and  beneficent  in  their  advantages  to  all  alike. 
The  one  living  remote  is  borne  in  a  few  minutes,  at  the 
cost  of  a  trifle,  to  and  from  these  grounds,  and  derives 
as  much  rest,  recreation  and  profit,  from  their  existence, 
as  the  one  in  closer  proximity  may  enjoy.  When  the 
hand  of  vandalism  and  destruction  is  laid  upon  them, 
by  the  municipality  itself  or  by  strangers,  it  is  difficult 
to  understand,  upon  what  principle,  any  individual 
property  owner,  without  respect  to  where  he  lives  in  the 
city  or  town,  may  not  himself  invoke  injunctive  relief 
against  their  destruction  or  misuse  when  perpetrated 
by  the  municipality,  or  join  it  for  such  relief  against 
such  acts  when  done  by  others.  If  there  ever  existed 
any  good  reason  why  such  relief  should  be  invoked  alone 
by  an  abutting  proprietor,  it  may  be  that  it  must  give 
way,  in  accommodation  to  the  necessities  and  condi- 
tions of  modern  life,  brought  about  by  the  wonderful 
discoveries  of  the  present  age. 

But,  we  find  no  difficulty  in  holding,  that  the  com- 
plainant in  this  case  is  in  reason,  and  for  the  purposes 
of  this  case,  an  adjacent  proprietor  to  the  said  park,  and 
occupies  such  a  position  as  entitles  him  to  maintain  this 
bill.  He  can  look  out  from  the  front  of  one  of  his 
houses,  with  an  unobstructed  view,  on  to  the  park,  a 
distance  of  only  110  feet  from  him.  This  gives  him  the 
attitude  of  an  adjacent  proprietor.  From  his  other  lot, 
the  view  is  obstructed,  though  it  is  only  250  feet  from 
the  park.     For  the  purposes  of  air  and  recreation,  he 
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has  shown  he  has  a  direct  and  special  interest  against 
its  proposed  destruction. 

The  cause  was  submitted  on  a  motion  to  dissolve  the 
injunction  theretofore  granted,  and  on  motion  to  dis- 
miss the  bill  for  want  of  equity.  The  court  by  its  de- 
cree dissolved  the  injunction,  and  dismissed  the  bill  for 
want  of  equity.     In  this  there  was  error. 

The  decree  is  reversed,  and  the  cause  remanded. 

CoLE^fAX^  J.,  (Usscnting. — This  cause  was  submitted 
to  the  chancery  court  on  a  motion  by  respondents  to  dis- 
solve an  injunction,  and  on  a  motion  to  dismiss  the  bill 
for  the  want  of  equity.  The  chancellor  granted  the  mo- 
tion to  dissolve  the  injunction,  and  dismissed  the  bill 
for  want  of  equity.  From  the  decree  dissolving  the  in- 
junction and  dismissing  the  bill  the  present  appeal  was 
prosecuted  by  the  complainant,  and  the  correctness  of 
this  decree  presents  the  only  question  for  review.  This 
court  has  no  jurisdiction  to  render  a  final  decree,  grant- 
ing relief  to  complainant  upon  the  present  appeal.  A 
motion  to  dismiss  a  bill  for  want  of  equity  cannot  per- 
form the  office  of  a  demurrer.  On  such  a  motion  all 
amendable  defects  will  be  considered  as  made.  The  ma- 
terial questions  are,  has  the  bill  equity,  and  if  the  aver- 
ments of  the  bill  show  a  state  of  facts,  which  justify  re- 
lief, can  the  bill  be  maintained  by  the  complainant? 
The  purpose  of  the  bill  is  to  enjoin  the  respondent  rail- 
roads from  laying  tracks  upon  and  across  a  plat  of  land 
in  the  city  of  ilontgomery  designated  as  **Grilmer  Park," 
and  to  set  aside  and  annul  certain  ordinances  of  the 
city,  by  which  the  respondent  railroads  were  authorized 
to  make  such  use  of  said  plat  of  ground.  The  rule  is 
general  and  well  established,  that  a  municipal  corpora- 
tion has  no  i>ower,  unless  specially  authorized  by  the 
legislature,  to  sell  for  its  OAvn  benefit,  or  to  appropriate 
for  the  use  and  benefit  of  private  persons  or  corpora- 
tions a  public  park  or  common;  and  if  this  was  the  only 
question  invoh^ed,  we  would  have  little  difficulty  in 
reaching  a  conclusion.  The  question  presented  is, 
whether  Gilmer  Park  was  held  by  the  city  of  Montgom- 
ery, upon  such  terms  and  conditions,  as  to  justify  the 
application  of  the  general  rule  to  the  case  at  bar;  and, 
secondly,  Avliether  a  municipal  corporation,  when  it  has 
once  appropriated  a  plat  of  ground  as  a  public  park,  is 
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compelled  to  maintain  it  as  such  for  all  time^  although 
by  reason  of  circumstances  and  changed  conditions,  it 
is  no  longer  adapted  to  or  is  useful  for  such  purposes. 
It  is  probable,  that  the  latter  question  more  properly 
arises  upon  the  motion  to  dissolve  the  injunction  upon 
the  denials  of  the  answer. 

Francis  M.  Gilmer  sold  and  conveyed  to  the  city  of 
Montgomery  said  plat  of  land  for  three  hundred  dollars, 
and  the  deed  of  conveyance  provides  that  ^^said  lands  to 
be  used  only  as  a  common  or  street,  otherwise  to  revert 
to  me  or  my  heirs.''  We  italicize.  This  conveyance  is 
not  a  dedication  to  the  city,  nor  did  the  city  acquire  an 
absolute,  unconditional  title  and  estate  in  the  land.  In 
our  opinion,  the  legislature  would  be  powerless  to 
authorize  the  city  to  sell  the  plat  of  land  so  as  to  con- 
\ey  a  title  to  a  purchaser.  Much  less  without  such 
authority  could  the  city  sell  or  appropriate  it  to  other 
purposes  than  for  a  street  or  common. — 2  Dillon  Munic. 
Corp.,  §651,  and  note.  The  land  belonged  to  Gilmer, 
lie  had  the  right  to  dispose  of  it  on  such  terms  and  for 
such  purposes  as  he  saw  proper,  not  inconsistent  with 
any  law  or  the  public  good.  The  provision  in  the  deed, 
''said  lands  to  be  used  only  as  a  common  or  street,  other- 
wise to  revert  to  me  or  my  heirs,'-  was  as  much  a  part 
of  the  consideration  for  the  sale  and  conveyance  as  the 
three  hundred  dollars.  A  dedication  after  it  becomes 
effective  is  irrevocable.  An  easement  may  be  legally 
abandoned.  The  fee  is  then  released  from  the  burden 
of  the  easement,  and  the  owner  becomes  possessed  as  be- 
fore the  dedication.  Xo  court,  nor  the  city  of  Mont- 
gomery, nor  the  legislature,  has  the  power  to  eliminate 
from  the  deed  of  conveyance,  the  provision  which  de- 
clares, that  if  the  land  is  used  for  other  purposes  ''it  is 
to  revert  to  me  or  my  heirs."  To  hold  otherwise,  would 
invade  the  sanctity  of  contract,  and  destroy  rights  re- 
served by  solemn  deed.  Persons  erecting  improve- 
ments or  making  investments  with  reference  to  Gilmer 
Park,  and  having  notice,  actual  or  constructive,  of  the 
terms  and  conditions  upon  which  the  city  acquired  the 
land,  have  no  cause  of  complaint  against  the  grantor  or 
his  heirs.  He  had  the  right  in  making  the  sale  to  con- 
tract for  the  conditions  upon  which  the  land  should  re- 
vert, and  the  city  acquired  and  held  the  land  upon  these 
terms  and  conditions,  and  no  other.     The  case  is  diflfer- 
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ent  where  there  has  been  an  irrevocable  dedication,  or 
where  the  municipality  purchases  land  and  obtains  an 
absolute,  unconditional,  indefeasible  estate  in  fee.  Ac- 
cording to  the  averments  of  the  bill,  the  city  of  Mont- 
gomery has  abandoned  the  land  as  a  park,  or  street,  and 
so  far  as  it  is  competent  to  act,  has  devoted  the  land  to 
other  purposes  than  ^^as  a  street  or  common;"  but  com- 
plainant's contention  is,  and  the  equity  of  the  bill  rests 
upon  the  contention,  that  any  act  of  the  city  of  Mont- 
gomery, by  which  the  land  might  revert  to  the  grantor 
as  provided  in  the  deed,  is  null  and  void.  The  equity 
ot  the  bill,  summarily  stated,  is  that  the  provision  in  the 
deed  of  conveyance  of  Gilmer  to  the  city,  "said  lands  to 
be  used  only  as  a  common  or  street,  otherwise  to  revert 
to  me  or  my  heirs,"  is  without  legal  force  and  ought  to 
be  stricken  out.  Certainly  the  parties  to  the  deed  did 
not  so  understand  it;  and  we  know  of  no  rule  of  equity 
or  justice  which  sustains  the  contention.  It  may  be, 
that  by  some  act  of  Gilmer  he  is  estopped  from  asserting 
any  claim  or  right  reserved  or  provided  for  by  virtue 
of  the  deed,  and  the  bill  may  be  capable  of  amendment 
so  as  to  give  it  equity  in  this  respect.  We  are  unable 
to  say. 

The  bill  shows  clearly,  that  the  other  citizens  of  Mont- 
gomery will  suffer  like  inconveniences  and  deprivations 
as  himself,  by  destruction  of  the  park  and  the  running 
of  railroad  engines  over  the  land.  Conceding  that  the 
bill  shows,  that  application  to  the  city  authorities  for 
redress  would  be  useless,  has  a  single  citizen  of  Mont- 
gomery, in  his  own  name,  the  right  to  file  a  bill  to  re- 
dress what  is  shown  to  be  a  public  wrong,  if  a  wrong  at 
all?  Should  not  the  bill  be  filed  in  the  name  of  all  or 
such  as  are  willing  to  come  in  as  complainants?  To 
authorize  a  bill  in  the  name  of  a  single  person,  must  it 
not  aver,  not  by  way  of  conclusion,  a  special  injury,  but 
the  facts  which  show  a  special  injury  different  from 
that  sustained  in  common  with  others? — 2  Dillon  Mu- 
nic.  Corp.,  §920,  and  note;  Church  v.  Portland,  6  L.  R. 
A.  259,  and  notes.  These  questions  are  not  raised  by 
demurrer,  and  are  not  before  us  on  this  appeal.  We 
merely  suggest  for  inquiry. 

We  will  refer  briefly  to  the  decree  dissolving  the  in- 
junction. On  page  38  of  the  record  it  is  said :  "This 
cause  coming  on  to  be  heard  on  motion  to  dissolve  the 
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injunction,  on  the  sworn  denials  of  the  answer,  and  to 
dismiss  the  bill  for  want  of  equity."  We  regard  this  as 
a  submission  upon  the  answers  of  all  the  defendants. 
Many  exceptions  are  taken  to  answers,  which  were  not 
considered  by  the  court.  Leaving  out  of  consideration 
all  the  averments  of  facts  except  those  responsive,  and 
such  as  should  be  considered  on  a  motion  to  dissolve  the 
injunction,  under  our  view  of  the  law,  we  are  of  the 
opinion  the  injunction  was  properly  dissolved. 


Hoene  v.  PoUak  et  al. 

Bill  in  Equity  to  have  set  aside  a  Deed  from  a  Corpora- 

tion. 

1.  Equitable  estoppel;  sale  ly  agent  of    corporation, — ^While    tha 

agent  of  a  corporation  can  convey  no  legal  title  to  the  lands 
owned  by  said  corporation,  unless  his  authority  to  sell  and 
convey  be  in  writing,  yet  the  directors  of  a  corporation  may, 
by  their  conduct,  estop  themselves  from  disputing  the  au- 
thority  of  the  agent  to  bind  the  corporation  by  a  sale  made 
by  him,  where  the  agent  acted  openly  and  notoriously,  and 
the  corporation  acquiesced  for  a  long  time  in  the  conveyance; 
thus  creating  an  equitable  estoppel  in  pais. 

2.  Some;  same;  case  at  bar. — ^Where  the  directors  of  a  corporation 

owning  all  of  its  capital  stock,  prepared  a  deed  conveying  Its 
entire  property  and  sent  it  to  a  third  person  to  be  executed 
by  him  as  president  of  the  corporation,  and  after  he  had  so 
executed  it  and  returned  it  to  the  directors  said  deed  was 
delivered  and  the  grantor  was  placed  in  possession,  there  is 
created  an  equitable  estoppeL  and  all  of  the  directors  are 
estopped  from  attacking  the  deed  as  being  executed  by  one 
who  was  not  the  president  of  the  corporation,  and  without 
authority. 

3.  Husband  and  wife;  capital  stock  in  a  corporation  personal  prop* 

erty;  wife  can  authorize  by  parol,  husband  to  manage  same. 
The  capital  stock  of  a  corporation  being  personal  property,  a 
married  woman  may,  under  the  authority  of  the  statute 
authorizing  the  personal  property  of  the  wife  to  be  disposed 
of  by  the  husband  and  wife  by  parol,  (Code  of  1886,  §2348; 
Code  of  1896,  §2528),  authorize  her  husband,  by  parol,  to 
vote  the  stock  owned  by  her  in  a  corporation  at  corporate 
meetings  and  to  consent  for  her  to  a  transfer  of  all  of  the 
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Alex  T.  London  and  John  London,  contra. — Before 
a  stockholder  can  maintain  such  a  suit  as  this,  he  must 
allege  and  show  that  he  made  an  earnest  ef- 
fort with  the  directors  to  induce  them  to  bring 
the  suit,  and  on  their  refusal,  with  ther  stock- 
holders.— Fo8s  V,  Harhottle,  2  Hare  461 ;  Haxces  r. 
Oakland,  104  U.  S.  457;  Taylor  on  Corporations,  §§140, 
141;  1  Morawetz  on  Corporations,  §240;  Mer.  d  Plan. 
lAnc  V.  Waganer^  71  Ala.  586 ;  Hersey  v.  Veazie,  24  Me. 
11;  Bell  V.  Montgomery,  103  Ala.  275  ;Roman  v.  Wool- 
folk,  98  Ala.  219;  Decatur  Min.  Land  Co.  v.  Palm,  113 
Ala.  531 

It  is  a  well  established  principle  that  a  stockholder 
who  holds  stock  which  is  voted  in  favor  of  the  act  com- 
plained of,  can  not  bring  the  suit. — 2  Cook  on  Stocks, 
|§735;  1  Morawetz  on  Corporations,  §262.  Nor  can  a 
stockholder  who  participates  in  a  wrongful  or  fraudu- 
lent contract,  or  silently  acquiesces  until  the  contract 
becomes  executed,  come  into  a  court  of  equity  to  cancel 
the  contract. — Cook  on  Stockholders,  §646;  1  Morawetz 
on  Corporations,  §§262,  263;  Parsons  v.  Joseph,  92  Ala, 
405.  Nor  can  the  plaintiff  sue  when  the  act  com- 
plained of  has  been  acquiesced  in  by  the  whole  body  of 

It  is  well  settled  that  there  is  nothing  in  the  marital 
relation  which  prevents  the  wife  from  making  her  hus- 
band her  agent,  and  she  is  bound  by  his  acts  to  the  same 
extent  as  other  principals  are. — Mechem  on  Agency, 
:§63;  2  Hernmn  on  Estoppel,  §§1106,  1110;  Louisville 
Coffin  Co.  V.  Stokes,  78  Ala.  374 ;  Warren  v,  Wagner,  75 
Ala.  205;  Mary  Lee  C.  &  R.  Co.  v.  Winn,  97  Ala.  495. 

The  appellant  is  estopped  to  deny  that  PoUak  was 
duly  elected  president  of  the  Warrior  Company. — 2 
Herman  on  Estoppel,  §1173.  Nor  is  it  necessary  that 
PoUak  should  have  received  any  specific  appointment 
as  such  president. — 2  Herman  on  Estoppel,  §1166.  No 
certificate  of  stock  or  the  entry  of  the  same  on  the  stock 
book  is  necessary  to  constitute  a  person  a  stockholder. 
Birmingham  Nat.  Bank  v.  Roden,  97  Ala.  407. 

But  this  whole  transaction  from  beginning  to  end,  if 
not  expressly  authorized  by  everybody  in  interest,  has 
been  ratified  by  the  Warrior  Company,  and  it  is  not 
open  to  question.     The  maxim  which  makes  ratification 
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equivalent  to  a  precedent  authority  is  as  much  predica- 
ble  of  ratification  by  a  corporation,  as  it  is  of  ratifica- 
tion by  any  other  principal,  and  it  is  equally  to  be  pre- 
sumed from  the  absence  of  dissent. — 2  Morawetz  on 
Corporations,  §619;  2  Herman  on  Estoppel,  §§1175, 
1223. 

The  directors  of  the  Hoene  Warrior  Company  could 
and  did  ratify  the  act  of  Pollak  acting  as  president  in 
making  the  deed  to  the  Hoene  Consolidated  Coal  &  Iron 
Company. — 2  Morawetz  on  Corporations,  §627;  Mechem 
on  Agency,  §160  et  seq.;  Bibb  v.  Hall,  101  Ala.  79. 
Where  parties  assuming  to  act  as  agents  of  a  corpora- 
tion, but  without  legal  authority,  make  a  contract  and 
the  corporation  receives  the  benefit,  it  is  a  ratification 
and  renders  the  corporation  liable. — 2  Herman  on  Es- 
toppel, §1223;  M.  d  M.  R.  Co.  v.  Gilmer,  85  Ala.  422. 

BRICKELL,  C.  J.— This  appeal  is  taken  from  a 
final  decree  dismissing  a  bill  filed  by  appellant,  a  mar- 
ried woman,  and  a  majority  shareholder  in  the  Hoene 
Warrior  &  Jefferson  Coal  Co.,  to  set  aside  a  deed  exe- 
cuted in  the  name  of  said  company  by  **I.  Pollak,  presi- 
dent," by  which  all  the  property  and  assets  of  said  cor- 
poration were  conveyed  to  the  Hoene  Consolidated  Coal 
&  Iron  Co.  in  consideration  of  $250,000  of  its  capital 
stock  to  be  issued  to  the  shareholders  of  the  former  cor- 
poration in  proportion  to  their  respective  holdings  of 
stock  therein. 

It  is  alleged  in  the  bill  that  said  Pollak  was  not  the 
president  of  said  Hoene,  Warrior  &  Jefferson  Coal  Co., 
and  was  without  any  authority  to  execute  said  deed.  It 
is  further  alleged  that  i?aid  deed  was  made  without  the 
knowledge  or  consent  of  appellant,  and  she  disclaims 
all  right  to  any  of  the  stock  in  said  Hoene  Consolidated 
Co.  She  denies  that  she  ever  subscribed  for  any  of  said 
stock  or  authorized  any  one  to  do  so  for  her,  and  she 
avers  that  she  did  not  receive  any  of  the  certificates  for 
the  same,  and  had  never  had  possession  or  control  there- 
of. The  evidence  shows  that  there  was  no  fornial  sub- 
scription to  the  capital  stock  of  the  said  Hoene  Consoli- 
dated Coal  &  Iron  Co.,  the  stock  was  merely  issued  to 
those  entitled  thereto  in  consequence  of  said  convey- 
ance, including  702  shares  to  appellant,  and  10  shares 
to  her  husband,  B.  H.  Frank   Hoene.     Appellant   and 
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her  husband  were  both  elected  directors.  The  husband 
testified  that  he  received  the  certificate  for  said  702 
shares  for  his  wife  and  kept  it  with  her  other  papers. 
He  represented  her  in  all  the  meetings  of  said  Hoene 
Consolidated  Company,  and  her  said  stock  was  voted 
affirmatively  by  him  for  her  at  the  meeting  called  to 
authorize  the  issue  of  the  bonds  of  said  company,  and 
the  execution  of  the  deed  of  trust  upon  its  property,  un- 
der which  appellee  claims.  Appellant  testified  that  her 
husband  attended  to  all  of  her  business,  and  we  are  sat- 
isfied from  the  evidence  that  he  represented  her  in  the 
matters  of  said  two  corporations  with  her  full  consent 
and  authority.  No  formal  authority  is  shown  to  have 
been  conferred  upon  appellee  to  execute  the  deed  from 
the  Hoene,  Warrior  &  JeflFerson  Company  to  the  Hoene 
Consolidated  Company,  and  there  is  conflict  in  the  tes- 
timony as  to  w^hether  he  was  then  the  president,  or  even 
a  shareholder  in  said  former  corporation.  The  evidence 
shows,  however,  that  he  had  acted  as  president  of  said 
company,  and  that  the  deed  was  sent  him  by  the  hus- 
band of  appellant  and  the  general  manager  of  said 
Hoene,  Warrior  &  Jeflferson  Coal  Company  for  execu- 
tion, and  that  possession  of  the  property  conveyed  was 
delivered  by  said  company  to  said  Hoene  Consolidated 
Company  under  said  deed. 

No  body  corporate  can  appoint  an  agent  to  convey 
lands  except  by  a  vote  of  its  directors  or  other  managing 
board  in  whom  the  power  to  sell  may  be  reposed  by  char- 
ter or  generally  by  law, — (Standifer  v.  Swan  &  Billups^ 
78  Ala.  88) ;  this  by  reason  of  the  statute  of  frauds.  Not- 
withstanding the  requirements  of  the  statute  of  frauds, 
declaring  void  certain  contracts  for  the  sale  of  land,  un- 
less evidenced  by  writing  subscribed  by  the  party  to  be 
charged,  an  equitable  interest  may  be  acquired  in  lands 
without  any  written  transfer  of  title  by  conduct  or  de- 
claration of  the  owner  which  would  create  an  estoppel 
in  pais  on  his  part.  This  rule  applies  as  well  to  corpo- 
rations as  to  natural  persons.  The  fact  that  they  must 
necessarily  act  through  the  instrumentality  of  agents, 
either  immediate  or  intermediate,  and  can  act  in  no 
other  way,  does  not  change  the  principle.  And  al- 
though an  agent  of  a  railroad  or  other  corporation  au- 
thorized to  sell  land  or  any  interest  in  land  can  convey- 
no  legal  title  or  freehold  estate  unless  his  authority  to 
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sell  be  in  writing,  this  being  a  question  of  actual  au- 
thority, yet  the  directors  or  governing  body  may  so  act 
as  to  estop  themselves  from  denying  the  existence  of 
such  written  authority  and  thus  create  an  equitable 
estoppel  in  pais. — A.  O.  S.  Railroad  Co.  v.  8.  d  N.  Ala. 
R.  R.  Co.,  84  Ala.  578;  Sf.  &  N.  Ala.  R.  R.  Co.  v.  A.  O.  S. 
Railroad  Co.,  102  Ala.  238.  We  are  of  opinion,  the  facts 
establislied  such  equitable  estoppel  in  this  case.  The 
directors  of  the  Hoene,  Warrior  &  Jefferson  Coal  Co. 
were,  according  to  appellant's  testimony,  the  appellant, 
her  husband,  and  M.  A.  Hoene,  her  son;  owning  all  the 
capital  stock.  In  sending  the  deed  to  PoUak  for  execu- 
tion for  said  company  as  its  president,  they  aflftrmed 
his  authority  for  that  purpose.  After  the  execution  of 
the  deed  by  Pollak,  it  was  returned  to  the  husband,  re- 
corded, and  possession  of  the  property  conveyed  was 
surrendered  by  the  directors  to  the  Hoene  Consolidated 
Coal  &  Iron  Co.,  thus  ratifying  tlie  execution  of  the 
deed.  The  Hoene  Consolidated  Coal  &  Iron  Company 
remained  in  possession  of  and  operated  the  said  prop- 
erty until  the  20th  of  January,  1892,  at  the  time  of  the 
filing  of  the  bill  for  the  foreclosure  of  the  deed  of  trust 
executed  by  that  company  upon  said  property,  when  the 
want  of  formal  authority  for  the  execution  of  the  deed 
by  Pollak  was  discovered,  and  the  property  was  sur- 
rendered by  B.  H.  Frank  Hoene,  and  M.  A.  Hoene,  to 
M.  A.  Hoene  as  president  of  said  Hoene, Warrior  &  Jef- 
ferson Coal  Company  upon  the  demand  of  said  B.  H. 
Frank  Hoene  for  its  said  directors.  While  in  posses- 
sion of  the  property  the  Hoene  Consolidated  Company 
issued  its  bonds  for  the  payment  of  its  indebtedness, 
consisting  in  part  of  an  indebtedness  to  the  said  Hoene, 
AVarrior  &  Jefferson  Company  for  part  of  the  land  con- 
veyed, and  secured  the  payment  of  said  bonds  by  a  deed 
of  trust  upon  its  property.  The  issue  of  these  bonds 
and  the  execution  of  said  deed  of  trust  by  said  company 
was  authorized  by  a  meeting  of  the  shareholders  of  said 
company  regularly  called  and  held  on  the  20th  day  of 
June,  1889,  at  which  meeeting  the  said  M.  A.  Hoene  and 
B.  H.  Frank  Hoene  were  present,  the  latter  also  repre- 
senting the  appellant,  liis  wife,  and  voting  her  stock  in 
favor  of  the  proposition.  There  is  evidence  that  appel- 
lant was  at  one  time  present  at  said  meeting,  and  upon 
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its  adjournment  heard  its  object   discussed.     We   are 
satisfied  that  she  knew  of  its  purpose. 

There  is  nothing  in  the  fact  that  appellant  was  a 
married  woman  at  the  time  of  the  matters  complained 
of,  which  required  that  her  husband  should  be  author- 
ized in  writing  to  consent  for  her  to  the  conveyance  of 
the  property  of  the  said  Hoene,  Warrior  &  Jefferson 
Coal  Co.  to  the  Hoene  Consolidated  Coal  &  Iron  Com- 
pany, for  its  capital  stock  to  be  issued  to  the  sharehold- 
ers of  the  former  corporation,  nor  to  receive  said  stock 
for  her,  nor  to  vote  it  for  her  at  thB  meeetings  of  said 
company.  Her  interest  in  the  Hoene,  Warrior  &  Jef- 
ferson Coal  Company,  represented  by  her  stock  therein, 
was  personal,  not  real  property,  as  was  also  the  stock  in 
the  Hoene  Consolidated  Company,  which  she  received 
in  consideration  of  the  conveyance.  Her  capacity  to 
deal  in  reference  to  it,  or  to  dispose  of  it,  was  governed 
by  section  2348  of  the  Code  of  1886,  which  declares  that 
**the  personal  property  of  the  wife  or  any  part  thereof, 
may  be  sold,  exchanged  or  otherwise  conveyed,  or  dis- 
posed of  by  the  husband  and  wife,  by  parol,  or  other- 
wise." As  was  said  in  the  case  of  the  Pioneer  Savings 
d  Loan  Co.  v,  Thompson,  115  Ala.  552,  "Manifestly  all 
that  is  required  by  this  statute  is  the  assent  of  both  the 
husband  and  wife,  to  the  sale  or  exchange,  and  it  is  not 
essential  that  such  assent  be  manifested  by  any  writ- 
ing or  other  particular  mode.  A  fair  construction  of 
the  statute  does  not  require  that  both  shall  be  actually 
present  and  express  their  assent  at  the  time  and  place 
the  sale  or  exchange  is  made.  If  one  authorizes  the 
other  to  make  the  contract,  and  it  is  done  in  pursuance 
of  that  authority,  there  is  the  necessary  assent  of  both." 
Apart  from  the  existence  of  prior  authority  from  ap- 
pellant to  her  husband,  the  evidence  shows  that  she 
knowingly  disposed  of  a  portion  of  the  stock  in  the 
Hoene  Consolidated  Coal  &  Iron  Company  which  her 
husband  received  for  her  under  and  by  reason  of  said 
conveyance  which  she  now  seeks  to  set  aside.  We  are 
satisfied  from  the  evidence  that  she  could  not  have  been 
ignorant  as  to  how  her  stock  was  acquired.  She,  there- 
fore, assented  to  what  had  been  done.  This  was  suffi- 
cient although  there  had  been  no  prior  authority. 
Pioneer  Savings  &  Loan  Company  v.  Thompson,  supra; 
Steiner  Bros.  &  Co.  v.  Tranum,  98  Ala.  315;  Mary  Lee 
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Coal  d  Railway  Co.  v.  Winn,  97  Ala.  495.  The  appel- 
lant cannot,  in  a  court  of  equity,  be  now  permitted  to 
assert  any  right  or  title  in  opposition  to  the  conveyance 
from  the  Hoene,  Warrior  &  Jefferson  Coal  Company  to 
the  Hoene  Consolidated  Coal  &  Iron  Company. 

It  can  make  no  difference  in  the  application  of  the 
above  principles  that  appellant  could  not  read  or  write, 
and  understood  the  English  language  only  with  diflftcul- 
ty.  No  advantage  is  shown  to  have  been  taken  of  her 
ignorance. 

The  decree  of  the  chancellor  is  affirmed. 


Craft  V.  Slinoii. 


Statutory  Action  of  Ejectment.  tu 

1  J^rohate  court;  jurisdiction  in  inquisition  of  lunacy. — ^The  Con- 
stitution, by  granting  to  the  General  Assembly  power  to  es- 
tablish courts  of  probate,  with  general  jurisdiction  for  thn 
grant  of  letters  testamentary,  &c.,  does  not  thereby  deny  to 
the  General  Assembly  the  power  to  invest  probate  courts  with 
original  jurisdiction  in  the  matter  of  persons  of  unsound 
mind;  and  the  statute  providing  that  courts  of  probate  have 
jurisdiction  over  the  appointment  and  removal  of  guardians 
for  minors  and  persons  of  unsound  mind,  (Code  of  1886,  §787. 
subd.  6;  Code  of  189G,  §3363,  subd.  6).  confers  original  juris- 
diction upon  probate  courts  to  appoint  guardians  for  persons 
of  unsound  mind,  as  extensive  as  in  the  case  of  probate  of 
wills  and  the  granting  of  letters  testamentary,  &c. 
^*>ne;  same;  when  petition  for  appointment  of  guardian  suffi- 
cient.— A  petition,  filed  in  the  probate  court,  reciting  that 
the  petitioner  is  a  friend  of  one  S.,  a  female  49  years  of  age, 
residing  in  Mobile,  and  a  person  of  unsound  mind  ajid  incap- 
able of  governing  herself  or  of  conducting  and  managing  her 
affairs,  and  asking  that  the  court  take  cognizance  of  the 
matter  of  the  petition  and  determine  whether  or  not  the  said 
S.  was  a  person  of  unsound  mind,  is  sufficient  in  its  allega- 
tions to  invoke  the  jurisdiction  of  the  probate  court,  in  in- 
quisition proceedings  under  the  statute,  (Code  of  1886. 
52392;  Code  of  1896,  §2257).— Head,  J.,  dissenting. 

3.  Same;  same;  when  jury  properly  drawn. — In  an  inquisition  pro- 
ceeding before  a  probate  court  for  determining  whether  or 
not  a  certain  named  person  is  of  unsound  mind,  where  the 
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jury  is  drawn,  summoned  and  impannelled  in  aocordanee 
with  the  special  statute  providing  for  the  drawing  of  a  Jury 
whenever  an  issue  is  tried  by  jury  in  the  probate  court  of 
the  county  where  the  proceeding  is  held,  the  organization 
of  such  jury  is  regular;  and  it  is  no  objection  thereto  that 
it  was  not  organized  in  accordance  with  the  statute.  iCod^ 
of  1886,  §2393;  Code  of  1896,  §2258),  providing  that  the  jury 
must  consist  of  twelve  disinterested  persons  of  the  neighbor- 
hood of  the  alleged  lunatic;  the  special  statute  controlling. 

4.  Same;  same;  sufficiency  of  writ  issued  to  sheriff  to  confer  juris- 
diction of  the  person. — Where,  upon  the  ftiing  of  a  petition 
in  the  probate  court  asking  that  a  certain  named  person  be 
declared  of  unsound  mind,  and  that  a  guardian  be  appointed 
for  such  person,  the  court  issues  a  writ  to  the  sheriff,  which, 
after  setting  out  the  facts  averred  in  the  petition,  directs 
that  "if  it  be  consistent  with  the  health  and  safety  of  said 
S.,  you  are  hereby  required  to  take  her  body  so  that  you 
may  have  her  in  said  court"  &c..  and  the  return  of  the 
sherifT  is  that  he  executed  said  writ  by  taking  into  his  cus- 

;  tody  the  said  named  person,  and  "as  it  is  not  consistent  with 

the  health  and  safety  to  have  her  at  the  place  of  triaL  she 
is  not  brought  before  the  court."  by  such  writ  and  the  "re- 
turn thereon,  the  person  alleged  to  have  been  of  unsound 
mind  is  brought  into  court  in  the  manner  prescribed  by 
statute,  and  the  court  has  jurisdiction  of  the  person;  and  it 
can  not  be  objected  that  the  alleged  lunatic  had  no  opportu- 
nity to  be  heard  at  the  inquisition  by  reason  of  the  writ  be- 
ing technically  inaccurate  in  its  direction  to  the  sherifC.  and 
not  in  accordance  with  the  statute,  which  provided  that  by 
such  writ,  the  judge  should  direct  the  sheriff  "to  take  the 
person  alleged  to  be  of  unsound  mind,  and  if  consistent  with 
his  health  or  safety  have  him  present  at  the  place  of  trial,** 
(Code  of  1886,  §2393;  Code  of  1896,  §2258).— Head,  J.,  dissent- 
ing. 

5.  Same;  same;  collateral  a«acfc. — Where  a  petition  filed  in  the 

probdte  court  asking  that  a  certain  named  person  be  de- 
clared of  unsound  mind,  and  that  a  guardian  be  appointed 
for  such  person,  contains  the  proper  jurisdictional  aver- 
ments, and  there  is  an  issuance  and  service  of  notice  upon 
the  party  to  be  affected,  in  the  manner  prescribed  by  the 
statute,  the  jurisdiction  of  the  probate  court  attaches  and  its 
coDclusions  can  not  be  declared  void  on  collateral  attack;  and 
the  failure  of  the  decree  of  the  court  to  ascertain  that  the 
jurisdictional  facts  had  been  proven,  does  not  affect  the 
validity  of  the  decree. 

6.  Same;  same;  sufficiency  of  verdict  of  jury. — In  inquisitions  of 

lunacy,  the  verdict  of  the  jury  that  the  alleged  lunatic  is  "of 
unsound  mind"  is  sufficient,  at  least  on  collateral  attack*  to 

Vol.  118. 


Digitized  by  VjOOQIC 


i«97-3  or  ALABAMA.  627 

[Craft  V.  Simon.] 

authorize  a  decree  by  the  court  declaring  such  person  to  be 
of  unsound  mind  and  appointing  a  guardian  for  such  person. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  William  S.  Anderson. 

This  was  a  statutory  action  of  ejectment,  brought  by 
the  appellee,  Jetta  Simon,  against  the  appellant,  John 
N.  Craft,  to  recover  a  certain  lot  of  land  in  the  city  of 
Mobile.  After  pleading  the  general  issue,  the  cause  was 
tried  upon  an  agreed  statement  of  facts,  which  were,  so 
far  as  is  necessary  to  be  stated  here,  substantially  as  fol- 
lows :  The  plaintiff,  Jetta  Simon,  entered  into  the  pos- 
session of  the  real  estate,  w^hich  is  the  subject  of  this 
litigation,  on  May  23, 1872,  under  a  deed  of  conveyance, 
and  continued  in  the  actual,  exclusive  and  adverse  pos- 
session of  said  property,  claiming  the  same  as  her  own 
under  said  deed,  until  May  6,  1889.  The  defendant, 
John  N.  Craft  entered  into  possession  of  the  said  prop- 
erty under  a  deed  executed  to  him  on  May  17,  1889,  by 
Henry  Simon  and  wnfe.  Henry  Simon  obtained  title 
to  the  land  under  a  deed  executed  to  him  by  Kalph  G. 
Richards,  purporting  to  act  as  the  guardian  of  Jetta  Si- 
mon, which  deed  was  executed  on  May  11,  1889.  The 
defendant,  John  N.  Craft,  had  held  possession  of  the 
property  from  the  time  of  his  entrance  under  the  deed 
from  Henry  Simon  up  to  the  institution  of  this  suit. 

There  was  introduced  in  evidence  a  full,  true  and 
exact  copy  of  all  the  proceedings  in  the  probate  court  of 
Mobile  county,  under  which  it  was  claimed  that  Jetta 
Simon  was  declared  non  compos  mentis  and  Kalph  G. 
Richards  was  appointed  her  guardian,  and  as  such  was 
authorized  to  make  said  conveyance  to  Henry  Simon, 
from  whom  the  defendant,  John  N.  Craft,  purchased  the 
property.  These  proceedings  were  commenced  by  a 
petition  filed  in  the  probate  court  of  Mobile  county,  duly 
verified  by  the  oath  of  the  applicant,  and  which  was  as 
follows:  "To  the  Honorable  Price  Williams,  judge  of 
said  court:  Your  petitioner,  Ralph  G.  Richards,  re- 
spectfully represents  unto  your  honor  that  he  is  a  friend 
to  one  Jetta  Simon,  and  of  her  family.  That  said  Jetta 
Simon  is  a  female  of  the  age  of  forty-nine  years,  and  re- 
sides in  Mobile  and  is  of  unsound  mind,  and  incapable 
of  governing  herself,  or  of  conducting  and  managing  her 
affairs. 
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^* Wherefore  your  petitioner  prays  your  honor  to  take 
cognizance  of  the  matter  of  this,  his  petition,  and  ap- 
point a  day  for  hearing  the  same,  and  that  such  proceed- 
ings may  be  had,  as  shall  be  necessary  and  proper,  to  de- 
termine according  to  law  in  such  case  made,  whether  or 
not  the  said  Jetta  Simon  is  a  person  of  unsound  mind. 

[Signed.]  "Ralph  G.  Richards." 

On  the  filing  of  this  petition,  the  following  order  was 
made  by  the  court  : 

"This  day  came  Ralph  G.  Richards  and  filed  his  peti- 
tion in  due  form  and  under  oath,  alleging  that  said  Jetta 
Simon,  a  female  resident  of  this  county,  and  of  age,  is  of 
an  unsound  mind  and  incapable  of  taking  care  of  herself 
or  of  managing  her  aflfairs,  and  praying  that  the  neces- 
sary proceedings  may  be  had,  so  as  to  have  due  inquirj^ 
and  determination  as  to  the  truth  of  said  allegations. 
It  is,  therefore,  ordered  that  the  6th  day  of  February, 
1889,  be  appointed  as  a  day  for  the  hearing  of  said  peti- 
tion, and  that  a  jury  be  drawn  as  the  law  directs  for  the 
trial  of  tliis  issue.  It  is  further  ordered  that  a  writ  be 
issued  to  said  sheriff  requiring  him  to  take  the  said  Jet- 
ta Simon  so  that  he  have  her  in  this  court,  to  be  present 
at  said  trial,  if  consistent  with  the  health  and  safety  of 
said  Simon."  The  judge  then  issued  the  following  writ : 
"To  the  sheriff  of  said  county :  Whereas,  Ralph  G. 
Richards,  as  the  friend  of  one  Jetta  Simon,  hath  this 
day  tiled  his  petition  with  the  judge  of  said  court,  alleg- 
ing that  said  Jetta  Simon  is  a  female  lunatic,  of  the  age 
of  forty-nine  years,  and  a  resident  of  this  county,  and 
praying  that  an  inquisition  of  lunacy  may  be  made  and 
had  in  due  form  of  law  to  trv  the  truth  of  said  allega- 
tions, and  as  whether  the  said  Jetta  Simon  is  incapable 
of  governing  herself,  and  of  attending  to  her  affairs;  and 
whereas,  the  judge  of  said  court  has  by  due  order  en- 
tered in  the  ju'emises  appointed  the  sixth  (6th)  day  of 
February,  1889,  for  hearing  said  petition  and  for  the 
due  trial  tliereof. 

"Now,  therefore,  if  it  be  consistent  with  the  health 
and  safety  of  said  Jetta  Simon,  you  are  hereby  required 
to  take  her  body  so  that  you  may  have  her  in  said  court 
to  be  present  at  said  trial,  and  before  the  jury  then  to 
be  impannelled  to  make  said  inquisition,"  &c.  Upon 
this  writ  there  was  indorsed  the  following  return  of  the 
sheriff:     "Received  January  31st,    1889,    and    on    the 

Vol.  118. 


Digitized  by  VjOOQIC 


1897.]  OF  ALABAMA.  629 

[Craft  V.  Simon.] 

same  day  executed  the  within  writ  of  arrest  by  taking 
into  my  custody  the  within  named  Jetta  Simon  and 
handing  her  a  copy  of  said  writ,  and  as  it  is  inconsis- 
tent with  the  health  and  safety  of  the  within  named 
Jetta  Simon  to  have  her  present  at  the  place  of  trial  and 
on  the  advice  of  Dr.  H.  P.  Hirshfield,  a  physician  whose 
cert'ficate  is  hereto  attached,  she  is  not  brought  before 
the  honorable  court." 

There  was  a  venire  for  24  jurors,  regularly  issued, 
from  which  the  jury  to  hear  the  inquisition  of  lunacy 
was  impannelled.  There  was  appointed  a  guardian  ad 
litem  of  Jetta  Simon,  who  for  answer  to  the  petition,  de- 
nied the  matters  and  things  averred  therein. 

Upon  the  trial  of  the  issue,  the  following  judgment 
entry  was  made :  ^*This  being  the  day  appointed  by  ref- 
erence to  an  entry  thereof  made  upon  the  minutes  of  the 
court  on  .the  30th  of  January,  1889,  for  the  hearing  of 
the  petition  of  Ralph  G.  Kichards,  filed,  alleging  the 
lunacy  of  the  said  Jetta  Simon,  and  praying  an  inquisi- 
tion thereof,  and  it  being  shown  that  it  would  not  be 
consistent  with  the  health  and  safety  of  said  lunatic  to 
bring  her  into  court  at  this  time,  and  it  appearing  that 
due  process  had  been  served  upon  said  lunatic  notifying 
her  of  this  proceeding;  now  comes  the  said  Richards  and 
a  jury  of  good  and  lawful  men  who  reside  in  the  county 
of  Mobile,  and  who  having  been  summoned,  to-wit,  John 
Pollock,  Jr.,  and  eleven  others,  who  having  heard  the 
evidence,  the  arguments  of  counsel  and  the  charge  of  the 
court  in  the  premises,  and  being  first  duly  tried,  impan- 
nelled and  sworn  well  and  truly  to  make  inquisition  of 
the  facts  alleged  in  said  petition  and  a  true  verdict  to 
render  according  to  the  evidence  upon  their  oaths,  do 
say:  'We,  the  jury,  find  Mrs.  Jetta  Simon  to  be  of 
unsound  mind.'  It  is  ordered,  adjudged  and  decreed  by 
the  court  that  said  petition  and  all  other  proceedings 
thereon,  together  with  the  aforesaid  verdict  of  said  jurv 
declaring  the  said  Jetta  Simon  a  lunatic  be  recorded." 

Thereupon  a  guardian  was  appointed  as  shown  by  the 
following  order :  "This  day  comes  Ralph  Richards,  and 
applied  for  letters  of  guardianship  over  the  estate  of 
said  lunatic,  and  he  now  entering  into  bond  and  security 
in  the  sum  of  |7,000,  with  H.  J.  Simon  and  M.  Goldstein 
as  his  sureties,  which  bond,  with  said  sureties,  has  been 
tr.ken  and  approved  by   the  judge  of  this  court,  it  is 
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ordered  and  decreed  that  letters  of  guardianship  over 
the  estate  of  said  Jetta  Simon,  lunatic,  issue  to  Ralph 
Richards."  Ralph  Richards  gave  the  bond  required, 
and  entered  regularly  upon  the  discharge  of  the  duties 
as  guardian.  It  was  while  acting  as  the  guardian  of 
Jetta  Simon  that  he  filed  the  petition  for  the  sale  of  the 
property  involved  in  this  suit. 

As  stated  in  the  opinion,  there  was  no  question  raised 
as  to  the  regularity  of  the  petition  for  the  sale  of  the 
land,  the  proof  in  support  of  it,  the  confirmation  of  the 
report  of  sale,  and  the  execution  of  the  deed  to  the  pur- 
chaser; and  it  is,  therefore,  unnecessary  to  set  tliese  out 
in  detail. 

The  court  at  the  request  of  the  plaintiff  gave  the  gen- 
eral affirmative  charge  in  her  behalf.  The  defendant 
appeals,  and  assigns  as  error  the  giving  of  this  charge. 

PiLLAXs^  ToRREY  &  Hanaw%  for  appellant. — Even  on 
direct  attack,  the  proceedings  in  lunacy  against  Jetta 
Simon  were  valid  and  sufficient.  The  proceedings  were 
judicial. — Catnphell  i\  Camphell,  39  Ala.  312;  Buswell 
on  Insanity,  §§59,  62;  Laughinghousc  i\  LaughingJiouitc, 
38  Ala.  257.  The  English  chancery  jurisdiction  is  by 
our  statutes  vested  in  the  probate  court,  which  accord- 
ingly is  governed  by  the  rules  and  principles  formerly 
obtaining  in  the  English  chancery;  and  the  provision 
that  the  petition  must  be  brought  in  by  a  relation  or 
irlend  "is  substantially  the  rule  in  the  English  chsLU' 
CQVj:"— Campbell  r.  CamphclL  39  Ala.  312.  The  court 
acts  judicially  in  determining  whether  the  petition  is 
presented  by  a  proper  person,  etc.,  and  always  has  the 
interest  of  the  alleged  non  compos  in  mind. — Slielford, 
Lunacy,  92,  93.  The  said  essential  office  of  the  inquisi- 
tion in  lunacy  is  the  ascertainment  of  the  mental  sound- 
ness of  the  siibject.— Shelford,  Lunacy,  108-112 ;  630  ct 
scq.  When  found  non  compos  or  of  unsound  mind  a 
committee  was  always  appointed. — Shelford,  Lunacy, 
108,  109,  111;  Be  lAmlsley,  6  Anier.  St.  Rep.  913;  Jen- 
kins  i\  Jenkins,  26  Amer.  Dec.  437;  Foster  r.  Means,  42 
Amer.  Dec.  S32;Rawdon  t\  Rawdon,  28  Ala.  565;  Shel- 
ford, Lunacy,  2,  87 ;  McElroy  r.  McElroij,  5  Ala.  81 ;  Dex- 
ter V,  State,  15  Wall.  9;  Re  Baker,  2  Johns.  Ch.  232.  The 
jury  were  summoned  in  strict  accordance  with  Mobile 
local  statute  which  sui>erseded  the  Code  in  that  county. 
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Acts  of  1882-83,  pp.  509,  511,  §§12, 18.  Judge  in  summon- 
iiigis presumed  to  have  preformed  his  dutj',  the  presump- 
tion not  contradicting  the  record. — Wilson  v.  Brown,  58 
Ala.  64;  Brandon  t\  Snows^  2  Stew.  255;  Cotton  v,  Hoh 
loicay,  96  Ala.  550;  Pollard  v.  Amer.  dc.  Mortgage  Co., 
103  Ala.  295;  Perry  Co,  r.  Railroad  Co.,  58  Ala.  557. 
The  notice  effected  by  the  writ  of  arrest  of  Mrs.  Simon, 
which  was  in  terms  identical  with  that  passed  on  in 
Fore  t\  Fore,  44  Ala.  478,  was  sufficient. 

But  they  can  not,  for  any  of  the  supposed  Errors 
pointed  out,  be  h(^ld  void  on  this  collateral  impeachment 
of  them  and  of  titles  acquired  by  strangers  under  them. 
The  proceedings  were  commenced  by  the  filing  of  a  juris- 
dictional petition,  verified,  and  notice  had  by  the  alleged 
non  compos,  and  the  case  regularly  conducted  to  a  de- 
cree appointing  a  guardian  for  her  as  one  of  unsound 
mind.  The  jurisdiction  having  attached,  no  errors  or 
irregularities,  however  profound  or  numerous,  fould  de- 
feat this  judicial  action;  particularly  when  followed  by 
a  proceeding  for  a  sale  and  a  sale. — Pollard  v.  Amcr. 
Mortg.  Co.,  103  Ala.  295;  Busw.  Iris.  §67;  Graff  v.  Louis, 
71  Fed.  Kep.  591 ;  2  Freeman  Judgments,  523-4 ;  Vanfleet 
Collateral  Attack,  3,  §1;  Conistock  v.  Crawford,  3  Wall. 
403;  Voorhees  v.  Jackson,  10  Pet.  449;  Succession  of 
Keller,  2  So.  Rep.  553;Landford  v.  Dunldin,  71  Ala.  603. 
And  jurisdiction  having  once  attached,  no  difference  is 
made  between  the  presumptions  indulged  in  favor  of  and 
the  conclusiveness  of  the  action  of  special  and  general 
tribunals.— Vanfleet  Collateral  Attack,  805,  809,  869. 

The  proceedings  for  sale  or  decree  of  sale,  conclusive- 
ly on  collateral  attack,  settle  the  now  mooted  question 
of  the  rightfulness  of  the  guardian  appointment.  It  is 
now  beyond  question. — Dutcher  v.  Hill,  77  Amer.  Dec. 
572;  Landford  r.  Dunklin,  71  Ala.  604;  Kling  v.  Con- 
nell,  105  Ala.  590. 

Gregory  L.  &  H.  T.  Smith^  contra. — 1.  If,  for  any 
reason,  the  appointment  of  a  guardian  for  a  lunatic  is 
void,  then  any  sale  he  may  make  of  the  alleged  lunatic's 
property,  is  a  nullity. — Molton  v.  Henderson,  62  Ala. 
430.  And  the*validity  of  such  appointment  can  be  at- 
tacked collaterally. — Molton  i\  Henderson,  supra;  Es- 
lava  v.  Lapretre,  21  Ala.  504;  Moody  v.  Bibb,  50  Ala. 
248.  In  the  sale  of  real  estate  by  an  administrator  of  a 
decedent,  the  probate  court  is  a  court  of  general  juris- 
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diction,  but  even  in  such  a  case  as  that,  the  sale  can  be 
collaterally  attacked  where  the  appointment  of  the  ad- 
ministrator is  void  for  want  of  jurisdiction  in  the  court 
making  the  appointment. — Hooper  r.  Scarborough^  57 
^Ma.  514;  Allen  i\  Kellum^  69  Ala.  446;  Bean  v.  Cltap- 
man^  73  Ala.  144. 

2.  If  the  court  that  rendered  a  judgment  acts  as  a 
•:ourt  of  general  jurisdiction,  everything  is  presumed  to 
be  within  its  jurisdiction,  not  affirmatively  shown  by 
the  record  to  be  without  its  jurisdiction,  while  if  the 
court  is  one  of  special  or  limited  jurisdiction,  nothing 
will  be  presumed  to  be  within  its  jurisdiction  which  is 
not  so  affirmatively  shown  by  the  record. — Fettus  v.  Mc- 
Clannahan,  52  Ala.  57;  Bottoms  v.  Brewer^  54  Ala.  28&; 
Goodwin  i\  Sims,  86  Ala.  108. 

3.  The  probate  court  has  no  jurisdiction  as  a  court 
to  determine  or  adjudge  a  person  to  be  a  lunatic;  that 
jurisdiction  is  vested  by  the  statute  in  a  ispecial  tribunal 
consisting  of  the  judge  of  probate,  and  a  jury  to  be 
drawn  and  summoned  in  a  specific  manner.  Until  the 
matter  was  regulated  by  statute,  the  probate  court  had 
no  juri,!jdiction  to  adjudicate  the  question  of  sanity  vcl 
non;  that  jurisdiction  was  vested  in  the  chancery  court. 
11  Amer.  &  Eng.  Encyc.  of  Law,  114.  If  the  probate 
court  now  has  such  jurisdiction,  the  statute  law  of  this 
State  must  be  looked  to  for  its  source  and  extent.  The 
statute  of  February  10,  1806,  conferred  jurisdiction 
upon  the  orphans  court  to  order  the  sheriff  to  bold  the 
inquisition,  but  did  not  confer  jurisdiction  upon  the 
court  itself  to  hold  it ;  it  did  not  even  authorize  the  judge 
of  probate  to  order  the  inquisition  to  be  held  in  the 
presence  of  the  judge  of  probate. — Aikin's  Dig.  250, 
note.  The  law,  as  declared  in  Eslava  v.  Lepretre,  21 
Ala.  504,  remained  substantially  unchanged  by  the  Code 
of  1852,  except  that  the  hearing  by  the  jury  is  always 
had  before  the  judge  of  probate  court. — Laughinghouse 
i\  Laughinghouse,  38  Ala.  257. 

4.  Even  if  the  probate  court  had  expressly  adjudi- 
cated all  of  the  facts  necessary  to  give  it  jurisdiction  to 
appoint  Ralph  (i.  Richards  as  guardian  of  appellee,  such 
adjudication  would  not  be  binding,  for  the  reason  that 
the  court  has,  as  we  have  shown,  no  power  to  make  the 
adjudication. — dooduin  r,  Sims,  86  Ala.  108. 

5.  No  writ  was  issued  to  the  sheriff  commanding  "him 
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to  summon  twelve  disinterested  persons  of  the  neighbor- 
hood for  the  trial  of  the  inquisition.  The  writ  did  not 
direct  the  sheriff  to  summon  a  jury  for  the  trial  of  the 
allegations  of  the  petition.  No  proper  opportunity  was 
given  to  appellee  to  appear  at  the  inquest  and  defend 
the  question  of  sanity  vcl  non.  The  issuance  and  ser- 
vice of  process,  in  due  form  of  law,  was  absolutely  essen- 
tial to  the  validitv  of  the  proceedings. — Molton  i\  Hen- 
derson. 62  Ala.  430;  Moody  t\  Bibb,  50  Ala.  248;  McCur- 
ry  V.  Hooper,  12  Ala.  826;  Eslava  r.  Lapretre,  21  Ala. 
504.  The  writ  of  arrest  was  not  in  the  form  prescribed 
by  the  Code.  Such  a  writ  would  have  directed  the 
sheriff  to  take  the  person  alleged  to  be  of  unsound  mind, 
and,  if  consistent  with  her  health  or  safety,  have  her 
present  at  the  place  of  trial,  while  the  writ  actually  is- 
sued commanded  the  sheriff  to  take  the  person  alleged 
to  be  of  unsound  mind,  if  consistent  with  her  health  or 
safety,  so  that  he  might  have  her  present  at  the  place  of 
trial.  The  sheriff  took  the  person  of  the  appellee,  but 
did  not  have  her  present  at  the  trial. — Fore  v.  Fore,  44 
Ala.  478;  Windifor  v.  McVeigh,  93  U.  S.  274;  Cox  v. 
Johnson,  80  Ala.  25. 

6.  It  does  not  aflftrmatively  appear  from  the  record 
that  it  was  ever  adjudicated  that  the  petition  for  a  writ 
of  lunacy  was  filed  by  a  friend  or  relative,  nor  does  it 
aflSrmatively  appear  that  appellee  was  over  the  age  of 
twenty-one  years,  or  a  resident  of  Mobile  county.  Each 
of  these  matters  was  jurisdictional,  and  every  jurisdic- 
tional fact  must  affirmatively  appear  upon  the  record,  in 
order  to  uphold  the  validity  of  the  proceedings. — Pcttus 
V.  McClannahan,  52  Ala.  58;  Bottoms  v.  Brewer,  54  Ala. 
289. 

7.  For  the  ascertainment  of  the  several  jurisdictional 
allegations  of  the  petition,  we  must  look  to  the  verdict 
of  the  jury.  It  is  to  the  jury  alone,  that  the  determina- 
tion of  these  matters  is  confided,  and  it  is  only  upon  its 
ascertainment  of  them  that  the  probate  court  is  author- 
ized to  grant  letters  of  guardianship.  The  verdict  in 
this  case  only  found  that  the  appellee  was  non  compos, 
and  did  not  find  the  other  facts  alleged  in  the  petition 
to  be  true,  and  as  the  court  was  only  authorized  to  ap- 
point a  guardian  upon  a  verdict  ascertaining  such  facts 
to  be  true,  its  appointment  of  Ralph  G.  Richards   was 


Digitized  by  VjOOQIC 


634  SUPREME  COURT  ^Not.  Tcnn, 

[Craft  V.  Simon.] 

necessarily  without  jurisdiction,  and  absolutely  void. 
Eslava  i\  Lepretre,  21  Ala.  504 ;  Moody  v.  Bihhy  50  Ala. 
2iS\Molton  V.  Henderson,  62  Ala.  430.  That  a  verdict 
ascertaining  the  facts  alleged  in  the  petition  to  be  true 
is  jurisdictional,  and  that  the  appointment  of  a  guar- 
dian without  such  a  verdict  is  absolutely  void,  has  been 
adjudicated  in  several  States. — Guthrie  v.  Guthrie,  51 
N.  W.  Rep.  13;  State  v.  Billings,  57  N.  W.  Rep.  206; 
Menefee  v.  Ens,  30  S.  W.  Rep.  882. 

COLEMAN,  J. — Jetta  Simon,  the  appellee,  sued  in 
ejectment  to  recover  a  certain  lot  of  land.  The  facts 
were  substantially  agreed  upon,  and  upon  the  evidence, 
the  court  instructed  the  jury  to  find  for  the  plaintifT. 
The  conclusion  of  the  court  from  the  evidence  is  ques- 
tioned by  the  assignments  of  error.  The  land  sued  for, 
at  one  time  belonged  to  the  plaintiff;  and  the  issue  in- 
volved was  whether  the  defendant  had  acquired  her 
title. 

Upon  proceedings  instituted  in  the  probate  court  of 
Mobile  county,  Jetta  Simon  had  been  declared  to  be  of 
unsound  mind,  and  one  Ralph  G.  Richards  was  ap- 
pointed her  guardian.  It  wa^  upon  his  petition  as  guar- 
dian that  the  land  was  sold  under  and  by  virtue  of  a 
decree  of  the  probate  court.  The  defendant  Craft  be- 
came the  purchaser,  paid  the  purchase  money,  the  sale 
was  confirmed  and  a  deed  duly  executed  to  him.  The 
regularity  of  the  petition  for  the  sale  of  the  land,  tbe 
proof  in  support  of  it,  the  confirmation  and  the  execu- 
tion of  the  deed  to  the  purchaser,  are  not  questioned. 
The  real  question  is,  whether  Jetta  Simon  was  legally 
declared  to  be  of  unsound  mind.  This  being  established^ 
the  remainder  of  the  proceedings,  including  the  acqui- 
sition of  title  by  the  defendant,  cannot  be  assailed.  The 
sufficiency  of  the  petition  to  institute  an  inquiry  into 
the  soundness  of  mind  of  Jetta  Simon  was  not  ques- 
tioned in  the  court  below,  nor  has  it  been  questioned  in 
the  argument  of  counsel  on  this  appeal. 

It  is  contended  that  the  authority  of  the  court  to  ap- 
point a  guardian  being  dependent  upon  the  fact  that 
Jetta  Simon  was  legally  declared  to  be  of  unsound  mind, 
unless  the  record  furnishes  the  evidence  for  the  exercise 
of  the  authority,  the  appointment  itself  must  fall;  and 
if  there  was  no  legally  appointed  guardian,  then  there 
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could  be  no  yalid  sale  upon  his  petition. — Eslava  v.  Le- 
pretre,  21  Ala.  504;  Moody  v.  Bibb,  50  Ala.  245;  Walton 
V.  Henderson,  62  AJa.  426.  This  is  the  argument  of  ap- 
pellee. Conceding  the  proposition  to  be  sound,  the  ques- 
tion for  consideration,  as  we  have  stated  it,  is  whether 
Jetta  Simon  was  legally  and  properly  found  and  de- 
clared to  be  of  unsound  mind,  so  as  to  authorize  the  ap- 
I>ointment  of  a  guardian. 

It  is  said  that  the  court  had  no  jurisdiction  to  make 
the  appointment:  First,  because  no  jury,  constituted 
as  required  by  law  to  make  inquisition  of  lunacy,  was 
ever  drawn,  summoned  or  impannelled.  Second,  be- 
cause no  opportunity  was  afforded  to  appellee  to  be 
heard  at  the  inquisition.  Third,  because  no  verdict  was 
rendered  in  fhe  proceedings  to  declare  her  a  lunatic,  as- 
certaining the  jurisdictional  facts,  or  justifying  the  ap- 
pointment of  a  guardian. 

Section  787  of  the  Code  of  1886  (Code  of  1896,  §3363) 
is  as  follows:  '' Jurisdiction  of  courts  of  probate. 
Courts  of  probate  have,  in  the  cases  defined  by  law,  ori- 
ginal jurisdiction  of,      ♦     ♦     ♦      ♦ 

^'Subdiv.  6.  The  appointment  and  removal  of  guar- 
dians for  minors  and  persons  of  unsound  mind." 

The  fact  that  the  Constitution  granted  the  General 
Assembly  power  to  establish  courts  of  probate,  with  gen- 
eral jurisdiction  for  the  grant  of  letters  testamentary, 
etc.,  furnishes  no  argument  that  the  General  Assembly 
is  denied  the  power  to  invest  probate  courts  with  origi- 
nal jurisdiction  in  the  matter  of  persons  of  unsound 
mind. — State  ex  rel,  ^Vinter  v.  Sayre,  ante  p.  1. 

The  jurisdiction  to  appoint  guardians  for  persons  of 
unsound  mind  is  as  extensive  as  in  the  case  of  probate  of 
wills,  the  granting  of  letters  testamentary,  sales  of  prop- 
erty of  intestate*;,  allotment  of  dower,  and  partition  of 
lands,  all  of  which  are  enumerated,  with  other  subject- 
matters  of  jurisdiction,  under  said  section  787.  Said 
section  787  and  sections  2390,  2391,  2392,  of  Code  of 
1886  (Code  of  1896,  §§3363,  and  2255,  2256,  2257)  de- 
clare that  the  probate  court  has  authority,  and  it  is  the 
duty  of  the  court,  to  appoint  guardians  for  persons  of 
unsound  minds,  and  although  the  statute  provides  that 
a  guardian  shall  not  be  appointed,  "until  an  inquisition 
has  been  had  and  taken  as  hereinafter  directed,''  the  pro- 
ceedings are  nevertheless  before  the  probate  court  as  a 
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court,  and  the  issues  are  determinable  in  that  court.  The 
jurisdiction  attaches  both  as  to  the  subject  matter  and 
the  person  upon  the  filing  of  a  proper  petition,  and  the 
issuance  and  service  of  notice  upon  the  party  to  be  af- 
fected, in  the  manner  prescribed  by  the  statute.  The 
I>etition  is  in  strict  accordance  vdth  section  2392  of 
Code  of  1886  (Code  of  1896,  J$2257),  which  prescribes 
the  allegations  that  the  petition  shall  contain  in  the  in- 
quisition proceedings. 

As  to  the  first  ground  of  objection  that  no  jury  was 
summoned  as  provided  bv  law:  Section  2393  of  the 
Code  of  1886  (Code  of  1896,  §2258)  provides  that  the 
jury  must  consist  of  ^'twelve  disinterested  persons  of  the 
neighborhood''  of  the  alleged  unsound  person.  If  there 
was  a  special  statutory  tribunal,  of  which  the  jury  con- 
stituted a  part,  to  determine  the  issues,  as  we  under- 
stand counsel  for  appellee  to  insist,  there  would  be  some 
force  in  the  argument.  But  if  the  issue  is  to  be  tried 
before  the  probate  court,  as  we  have  determined,  then 
the  statute  of  1882-83,  pp.  501,  509,  must  control.  This 
statute  provides  how  the  jury  shall  be  drawn,  whenever 
an  issue  is  to  be  tried  by  a  jury  in  the  probate  court  of 
Mobile  county.  The  jury  seems  to  have  been  drawn  in 
accordance  with  the  statute.  We  are  of  opinion  the  ob- 
jection is  not  well  taken. 

The  second  ground  of  objection  is,  that  the  appellee 
had  no  opportunity  to  be  heard  at  the  inquisition.  This 
obje(*tion  is  based  upon  the  character  and  wording  of  the 
writ  directed  to  the  sheriff.  The  provision  of  the  statute 
is,  that  the  judge  must  *'issue  a  writ  directed  to  the 
sheriff  to  take  tlie  person  alleged  to  be  of  unsound  mind, 
and,  if  consistent  with  his  health  or  safety,  have  him 
present  at  the  place  of  trial."  The  writ  that  issued, 
after  setting  out  the  facts  averred  in  the  petition,  pro- 
ceeded: **Xow,  therefore,  if  it  be  consistent  with  the 
health  and  safety  of  said  Jetta  Simon,  you  are  hereby 
required  to  take  her  body  so  that  you  may  have  her  in 
said  c(mrt/'  etc.  The  statute  is  that  the  sheriff  be  di- 
rected to  take  her  body,  and  if  consistent  with  health, 
etc.  By  the  statute  it  is  made  the  duty  of  the  sheriff 
to  take  the  body,  without  condition,  and  if  consistent 
with  health  and  safety  to  have  her  present  at  the  trial. 
The  writ  issued  directed  the  sheriff,  '*if  consistent  with 
health  and  safety  to  take  her  body,'^  etc.     The  return 
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of  the  sheriff  shows  that  the  writ  was  executed  in  ac- 
cordance with  the  statute.  It  is :  *'I  executed  the  with- 
in ^Tit  of  arrest  by  taking  into  my  custody  the  within 
named  Jetta  Simon,  and  handing  her  a  copy  of  said 
writ,  and,  as  it  is  inconsistent  with  the  health  or  safety 
*  *  *  to  have  her  at  the  place  of  trial,  ♦  ♦  ♦ 
she  is  not  brought  before  the  court."  Technically  the 
writ  of  the  judge  was  not  accurately  correct.  Its  mean- 
ing, however,  is  evident.  The  sheriff's  return  was  com- 
plete and  regular  in  every  respect.  We  do  not  doubt 
she  was  brought  into  court  in  the  manner  prescribed  by 
statute,  and  that  she  was  subject  to  its  jurisdiction.  The 
second  objection  cannot  be  sustained. 

The  third  objection  finds  some  support  in  the  phrase- 
ology^ of  the  statutes,  and  has  been  forcibly  and  ingen- 
iously presented.  After  a  careful  consideration  of  the 
statutes  enacted  from  1806  to  the  adoption  of  the  pro- 
visions of  the  Code  of  1886,  defining  and  regulating  in- 
quisitions of  lunacy,  and  appointment  of  guardians  for 
persons  of  unsound  mind,  we  are  led  to  the  conclusion 
that  the  purpose  and  intention  of  the  legislature  by  the 
adoption  of  the  Code  statutes  was  to  declare  the  whole 
law  upon  the  subject,  and  thereby  repeal  all  former  stat- 
utes in  relation  thereto.  Applying  the  same  rules  of  con- 
struction to  the  statutes  whicli  confer  jurisdiction  upon 
the  probate  courts  in  the  matter  of  the  appointment  of 
guardians  for  persons  of  unsound  mind  as  are  applied 
to  like  statutes,  which  confer  jurisdiction  in  matters  of 
partition  of  lands,  etc.,  we  hold  that  upon  the  filing  of  a 
proper  petition,  and  the  service  of  summons  and  notice 
in  the  manner  prescribed,  the  jurisdiction  of  the  court 
attaches,  and  its  conclusions  are  not  void  on  collateral 
attack.  Jurisdiction  having  attached,  the  failure  of  the 
decree  to  ascertiin  that  the  jurisdictional  facts  had 
been  proven,  would  not  affect  the  validity  of  the  decree. 
Pollard  V.  Amer,  dc,  Mortgafjc  Co,,  103  A*la.  289,  and  au- 
thorities cited.  Errors  and  irregularities  must  be  cor- 
rected by  direct  appeal  or  writ  of  certiorari.  Any  other 
view  would  greatly  embarrass  guardians  appointed  by 
the  court  in  such  cases,  and  deter  purchasers  at  sales, 
though  ordered  by  the  court,  and  would  not  be  recon- 
cilable with  well  settled  principles  applying  in  cases  in 
which  there  does  not  seem  to  be  any  valid  reasons  for  a 
distinction. — Fore  r.  Fore,  44  Ala.  478;  Camphell  v. 
Campbell,  39  Ala.  312;  Pollard  r.  Am.  F.  L.  M.  Co.,  103 
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Ala.  289;  Kling  v.  Connell,  105  Ala.  590;  Landford  v. 
Dunklin,  71  Ala.  603. 

The  jury  by  their  verdict  found  **Mrs.  Jetta  Simon  to 
be  of  unsound  mind."  The  statute  requires  the  court 
to  appoint  guardians  for  persons  of  ^'unsound  mind." 
The  finding  of  the  jury  was  sufficient,  at  least  on  collat- 
eral attack,  to  authorize  the  appointment.  The  court 
erred  in  giving  the  affirmative  charge  requested  by  the 
plaintiff. 

There  was  no  provision  in  the  statute  which  conferred 
jurisdiction  upon  chancellors  to  remove  the  disabilities 
of  coverture,  prescribing  the  constituents  of  a  petition 
for  such  i*elief.  Had  there  been,  the  sufficiency  of  a  pe- 
tition which  complied  with  such  requirements,  would 
not  have  been  questioned.  The  petition  in  the  present 
case  strictly  complied  with  the  statute. — Code,  §2392, 
supra.  Moreover,  the  statute  conferring  jurisdiction 
upon  the  probate  court  to  make  inquisition  in  such 
cases,  is  broader  in  terms  than  the  statute  which  con- 
ferred jurisdiction  upon  chancellors  to  grant  relief  from 
the  disabilities  of  coverture. 

Reversed  and  remanded. 

HEAD,  J.,  dissenting. — The  question  in  this  case  is, 
whether  or  not  the  probate  court  had  jurisdiction  to  ap- 
point Ralph  G.  Richards  guardian  of  the  person  and 
estate  of  Jetta  Simon,  alleged  to  have  been  a  person  of 
unsound  mind. 

It  is  not  disputable  that  the  jurisdiction  of  that  court 
of  the  appointment  of  guardians  of  persons  of  unsound 
mind,  being  statutory,  is  special  and  limited;  and  that 
every  fact  made  by  the  statute  a  prerequisite  to  the  ex- 
ercise of  the  jurisdiction  must  appear,  affirmatively, 
upon  the  face  of  the  court's  proceedings  in  order  to  up- 
hold the  validity  of  the  appointment. 

The  statute,  by  which  the  validity  of  the  appointment 
now  in  question  is  to  be  tested,  is  contained  in  the  arti- 
cle and  chapter  of  the  Code  of  1886,  beginning  with  sec- 
tion 2390,  (Code  of  1896,  §2255).  That  section  (2390) 
provides  that:  "The  court  of  probate  has  authority, 
and  it  is  a  duty,  to  appoint  guardians  for  persons  of  un- 
sound mind  residing  in  the  county,  having  an  estate,  real 
or  personal,  and  of  persons  of  unsound  mind  residing 
without  the  State,  having  within  the  county  property 
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requiring  the  care  of  a  guardian,  under  the  limitations, 
and  in  tSe  mode  hereinafter  prescribed." 

Thus  we  see,  the  requisites  defined  by  this  section,  to 
be  established  in  the  mode  prescribed  by  subsequent  pro- 
visions of  the  article,  are :  1.  That  the  person  is  of  un- 
sound mind.  2.  That  he  or  she  resides  in  the  county 
^\'here  the  proceeding  is  had;  and  3.  That  he  or  she  has 
an  estate,  real  or  personal ;  or  1.  That  the  person  is  of 
unsound  mind.  2.  That  he  or  she  resides  without  the 
State;  and  3.  That  he  or  she  has  property  in  the  county 
requiring  the  care  of  a  guardian. 

Section  2392  (Code  of  1896,  §2257)  provides  that, 
"Upon  the  petition  of  any  of  the  relatives  or  friends  of 
any  person  alleged  to  be  of  unsound  mind,  setting  forth 
the  facts  and  name,  sex,  age  and  residence  of  such  per- 
son, accompanied  by  an  affidavit  that  the  petitioner  be- 
lieves tlie  facts  therein  stated  to  be  true,  the  court  of 
probate  of  the  county  in  which  such  person  alleged  to 
be  of  unsound  mind  resides,  must  appoint  a  day,  not 
more  than  ten  days  from  the  presentment  of  such  peti- 
tion, for  the  hearing  thereof." 

Thus  we  see,  that  the  facts  required  by  section  2390, 
as  above  stated,  are  required  to  be  set  out  in  the  petition, 
and  in  addition  thereto,  the  petition  must  show  that  it 
is  filed  by  a  relative  or  friend  of  the  person  alleged  to  be 
of  unsound  mind,  and  must  set  forti  the  name,  sex  and 
age  of  such  person.  These  are  the  jurisdictional  facts 
required  to  be  set  forth,  as  the  basis  of  the  inquisition 
ajid  ascertainment,  by  the  verdict  of  a  jury,  whether  or 
not  they  are  true.  Thus,  section  2394  (Code  of  1896, 
§2259)  requires,  that  a  "jury  must  be  impannelled  and 
sworn  well  and  truly  to  make  inquisition  of  the  facts 
alleged  inihe  petition,  and  a  true  verdict  render  accord- 
ing to  the  evidence ;"  and  section  2395  (Code  of  1896, 
§2260)  provides  that,  "//  the  jury  find  by  their  verdict 
that  the  facts  alleged  in  the  petition  are  true,  and  that 
stich  person  is  of  unsound  mind,  the  court  must  cause 
the  petition  and  all  the  proceedings  thereon  to  be  re- 
corded, and  appoint  a  suitable  guardian;"  and  section 
2391  (Code  of  1896,  §2256)  declares  that  a  guardian  for 
a  person  alleged  to  be  of  unsound  mind,  residing  in  the 
county,  must  not  be  appointed  until  an  inquisition*  has 
been  had  and  taken  as  directed  in  the  article. 

Were  these  proceedings  (Tonformed  to,  in  the  case  of 
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Jetta  Simon,  so  as  to  confer  jurisdiction  upon  the  pro- 
bate court  to  appoint  Richards  her  guardian? 

We  will  look  first  at  the  i)etition,  and  see  if  it  shows 
the  jurisdictional  facts  which  the  statute  requires  it  to 
show.  It  shows  that  it  was  filed  by  said  Richards,  and 
that  he  was  a  friend  of  said  Jetta  and  her  family;  it 
states  the  age  and  sex  of  said  Jetta ;  her  residence  in  Mo- 
bile county,  where  the  proceeding  was  had,  and  that  she 
is  of  unsound  mind,  and  incapable  of  managing  her  af- 
fairs. This  is  all,  save  the  prayer.  It,  therefore,  omits 
one  of  the  most  vital  jurisdictional  facts.  Upon  read- 
ing section  2390,  it  is  seen  that  the  jurisdiction  is  not 
conferred  to  appoint  guardians  for  persons  of  unsound 
mind  generally^  but  for  such  persons,  if  residing  in  the 
county,  having  an  estate,  real  or  personal;  or  if  residing 
without  the  State,  having,  within  the  county,  property 
requiring  the  care  of  a  guardian.  It  nowhere  appears 
in  the  proceedings  that  Jetta  Simon  had  an  estate,  real 
or  personal,  anywhere. 

The  case  is  stronger  against  the  validity. of  the  pro- 
ceeding than  that  of  Cohen  r.  Wollner,  12  Ala.  233. 
There  the  statute  was,  '*That  the  several  chancellors  in 
this  State,  either  in  term  time  or  vacation,  are  hereby  au- 
thorized and  empowered  to  relieve  married  women  of 
the  disabilities  of  coverture,  as  to  their  statutory  and 
other  sei)arate  estates,  so  far  as  to  invest  them  with  the 
right  to  buy,  sell,  hold,  convey  and  mortgage  real  and 
personal  property,  and  to  sue  and  be  sued  as  femmes 
soIq,  whenever  the  wife  by  her  next  friend,  shall  file  her 
petition  in  the  court  of  chancery  for  the  district  in  which 
she  resides,  praying  that  she  be  decreed,  for  the  purpK>8es 
aforesaid,  to  be  declared  a  fenime  soley  The  petition 
of  the  wife,  under  this  statute,  then  before  thtf  court,  did 
not  state  that  she  had  a  statutory  or  other  separate  es- 
tate. The  decree,  upon  that  petition,  removing  her  dis- 
abilities, was  being  collaterally  assailed.  The  court  held 
that  the  petition  was  fatally  defective,  on  account  of  the 
omission  stated;  that  the  chancellor  was,  consequently, 
without  jurisdiction  and  his  decree  void.  Chief  Justice 
Stone  said :  **What  are  the  essentials  to  put  this  statu- 
tory jurisdiction  into  exercise?  The  petitioner  must  be 
a  married  woman.  The  statute  provides  for  none  other. 
She  must  have  an  estate,  for  the  powers  of  the  chancellor 
can  be  invoked  and  exercised  only  in  reference  to  her  es- 
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tate.  The  estate  must  be  separate,  either  statutory  or 
otherwise.  Such  is  the  statute,  and  the  chancellor's 
power  is  confined  by  the  statute  to  that  description  of 
estate.  We  say,  she  must  have  an  estate.  Courts  pro- 
nounce on  existing  rights,  and  existing  conditions;  not 
on  future  possibilities.  A  petition  under  this  statute, 
averring  that  the  petitioner  had  no  estate,  statutory  or 
otherwise,  would  certainly  be  demurrable.  The  chan- 
cellor would  not  pronounce  judgment  on  a  mere  abstrac- 
tion, or  imaginary  case.  A  real  subject  of  judicial  in- 
quiry must  be  before  the  court.  A  proceeding  to  obtain 
the  judgment  of  the  court  as  to  a  right  of  property,  when 
there  is  no  such  property  in  existence  is  certainly  an 
anomaly.  The  statute  requires  that  such  petition  shall 
pray  that  the  petitioner  'be  decreed,  for  the  purposes 
aforesaid,  a  femmc  sole/  The  purposes  aforesaid  are, 
relief  from  'the  disabilities  of  coverture  as  to  her  statu- 
tory and  other  separate  estate.^  How  can  she  be  under 
disabilities,  when  she  has  no  estate?  And  how  can  the 
chancellor  confer  on  her  power  over  that  she  has  not, 
and  never  may  acquire?  The  petition  found  in  these 
records,  under  which  it  is  claimed  Mrs.  Cohen  was  re- 
lieved of  the  disabilities  of  coverture  is  fatally  defective 
in  substance,  and  did  not  put  this  statutory  power  of  the 
chancellor  into  exercise.  It  entirely  omits  to  aver  that 
she  had  any  estate  of  any  kind,  statutory  or  otherwise ; 
and  thus  fails  to  show  she  was  entitled  to  the  relief  the 
statute  offers.  A  failure  to  make  a  jurisdictional  aver- 
ment, in  statutory  proceedings  like  this,  is  equivalent  to 
an  admission  that  there  is  no  fact  on  which  to  base  such 
averment.  The  chancellor  never  having  acquired  juris- 
diction, the  whole  proceeding  was  and  is  void." — Citing 
a  number  of  Alabama  cases.  This  case  has  been  fol- 
lowed in  the  following:  Stoutz  v.  Burke.  74  Ala.  530; 
Voltz  V.  Voltz,  75  Ala.  555;  Falk  v.  Hecht,  lb.  293; 
Hatcher  v.  Diggs,  76  Ala.  189;  Powell  v.  N.  E.  Mortgage 
dc.  Co.,  87  Ala.  602.  In  Cox  v.  Johnson,  80  Ala.  24,  the 
same  principle  was  applied  to  the  statute  for  relieving 
minors  of  their  disabilities.  In  these  cases,  in  reference 
to  the  disabilities  of  married  women,  we  have  seen,  the 
statute  did  not,  in  terms,  provide  what  the  petition 
should  contain.  Here,  it  expressly  requires  that  it  shall 
contain  these  facts. 

The  principle  above  declared,  that  the  statutory  juris- 
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fictional  facts  must  affirmatively  appear  of  record  when 
the  jurisdiction  is  statutory  and  limited,  as  in  this  cose, 
is  (IS  old  to  this  court  as  the  organization  of  the  court 
itself,  and  has  been  declared  and  enforced  in  decisions 
numbered  by  scores.  There  is  no  more  firmly  estab- 
lished rule  of  property  in  this  State. 

The  probate  court,  by  reason  of  the  omission  men- 
tioned, was,  unless  the  rule  be  set  at  naught,  without  ju- 
risdiction to  appoint  a  guardian  and  the  appointment 
of  Kichards  was  void. 

But,  if  this  were  otherwise;  if  the  petition  had  alleged 
all  these  requisite  facts,  we  find  there  is  wanting  the  ju- 
dicial ascertainment  of  the  truth  and  existence  of  such 
facts  which  the  statute,  in  terms,  provides  shall  be  had 
b(»fore  the  appointment  of  a  guardian  shall  be  made.  A 
requirement  of  a  petition  stating  certain  named  facts 
would  be  the  emptiest  form  without  some  adequate  pro- 
cedure for  the  ascertainment  of  their  truth,  and  until 
their  truth  is  judicially  ascertained  and  established  in 
the  mode  prescribed  by  law,  the  case  they  make  can  not, 
in  the  view  of  a  court  of  justice,  be  said  to  exist.  We 
search  the  record  of  the  proceedings  in  vain  to  find  there- 
on an  ascertainment,  judicial  or  otherwise,  by  jury  or 
judge,  that  either  of  the  jurisdictional  facts  to  which  I 
have  referred,  ever  had  an  existence,  except  that  Jetta 
Simon  was  a  person  of  unsound  mind.  Although  the 
jurisdiction  is  confined  to  persons  of  unsound  mind  who 
have  estates,  real  or  personal,  and  who,  unless  non-resi- 
dents of  the  State,  reside  in  the  county  where  the  pro- 
ceedings are  instituted,  there  was  no  ascertainment 
whatever  that  Jetta  Simon  resided  in  Mobile  county,  or 
that  she  had  any  estate  whatever,  real  or  personal.  So 
far  as  these  proceedings  ascertain  (or  even  allege,  as  for 
that  matter),  the  appointment  of  Kichards  was  a  mei:e 
effort  to  commit  to.him  the  care  and  keeping  of  the  per- 
son of  Jetta  Simon,  a  person  residing  we  know  not 
where,  and  owning  no  estate — a  case  for  which  the  law 
makes  no  provision  whatever.  The  statute  expressly 
jirovides  how  the  facts  shall  be  judicially  ascertained; 
in  terms,  requiring  that  a  jury  shall  **make  inquisition 
of  the  facts  alleged  in  the  petition,  and  a  true  verdict 
rend(T  a(*cording  to  the  evidence,^'  and  then  declares, 
that  **//  the  jurji  find  by  their  verdict,  that  the  facts  ah 
Irtfcd  in  the  petition  are  true  and  that  such  persoais  of 
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unsound  mind,  the  court  must  cause  the  petition  and  all 
the  proceedings  thereon  to  be  recorded,  and  appoint  a 
suitable  guardian  of  such  person."  It  thus  becomes, 
first,  by  the  allegation  of  the  essential  facts  in  the  peti- 
tion, and  next  by  the  judicial  ascertainment  by  a  jury 
that  the  facts  so  alleged  are  true,  a  case  where  the  pro- 
bate court  is  authorized  to  appoint  a  guardian.  This 
ascertainment  by  a  jury,  is  manifestly,  a  sine  qui  non 
to  the  exercise  of  the  jurisdiction.  Language  could  not 
be  plainer.  The  verdict  simply  was  that  Jetta  Simon 
was  a  i)er8on  of  unsound  mind,  thus  failing  to  ascertain 
any  of  the  other  jurisdictional  facts.  The  effect  of  the 
majority  opinion  is  that  the  very,  the  only  means  pro- 
vided and  required  by  the  statute  for  the  judicial  ascer- 
tainment and  establishment  of  facts  which  constitute 
the  case  in  which,  by  the  statute,  the  probate  court  is 
authorized  to  appoint  a  guardian,  is  a  mere  matter  of 
regulation,  and  its  non-observance  a  mere  irregularity. 
If  this  be  true,  then,  most  clearly,  no  verdict  at  all  need 
be  rendered  in  order  to  uphold  tbe  appointment;  for  if 
a  verdict  may  omit  to  find  all  the  facts  but  one,  and  still 
be  suflBcient,  a  finding  of  none  of  the  facts  is  essential; 
and  if  this  be  true,  the  requirement  of  an  inquisition 
and  the  mode  of  conducting  it,  prescribed  by  the  statute, 
would  be  likewise  matters  of  regulation,  and  their  non- 
observance  would  not  affect  the  validity  of  the  appoint- 
ment, for  surely  the  verdict  required  by  tbe  statute  to 
be  rendered  is  the  sole  end  and  aim  of  the  inquisition, 
without  which  the  inquisition  would  amount  to  nothing, 
and  tliis  verdict,  to  be  of  any  force  at  all,  must  be  the 
verdict  which  the  statute  requires.  It  must  ascertain 
that  the  facts  stated  in  the  petition  are  true.  The  result 
would  be  that  the  probate  court  would  be  authorized  to 
appoint  the  guardian  upon  bare  allegations  of  facts,  un- 
proven,  unascertained  by  any  judicial  proceeding;  and 
the  order  of  the  probate  court  appointing  the  guardian 
would  be  conclusive  evidence  of  its  authority  to  make 
the  appointment.  If  this  be  a  correct  construction  of 
the  statute,  I  would  hesitate  to  say  that  it  is  not  viola- 
tive of  both  the  Federal  and  State  Constitutions,  in  that, 
by  virtue  of  it,  a  person  may  be  deprived  of  the  posses- 
sion of  his  property  without  due  process  of  law. 

It  is  said  in  the  opinion  of  the  court,  that,  *The  juris- 
diction to  appoint  guardians   for  persons   of   unsound 
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over  whom  the  statute  extends  the  jurisdiction,  to-wit, 
those  having  an  estate,  real  or  personal,  much  less  proof, 
minds  is  as  extensive  as  in  the  case  of  probate  of  wills, 
the  granting  of  letters  testamentary,  sales  of  property 
of  intestates,  allotment  of  dower  and  partition  of  lands, 
all  of  which  are  enumerated,  with  other  subject-matters 
of  jurisdiction,  under  said  section  787"  of  the  Code.  As 
I  understand  the  rule,  this  statement  is  partially  incor- 
rect. As  to  sales  of  property  of  intestates,  allotment 
of  dower  and  partition  of  lands,  it  is  correct,  but  as  to 
probate  of  wills,  the  granting  of  letters  testamentary, 
and  of  administration,  and  of  orphans'  business,  the  ju- 
risdiction is  derived  from  the  Constitution,  and  is,  there- 
fore, general ;  and  like  all  other  courts  of  general  juris- 
diction its  decrees,  in  those  matters,  are  valid,  unless  by 
something  appearing  upon  the  record  it  is  affirmatively 
shown  that  some  jurisdictional  facts  did  not  exist  in  the 
particular  case;  whereas,  in  those  proceedings  wherein 
the  jurisdiction  of  the  court  is  of  purely  legislative  crea- 
tion, such  as  sales  of  property  of  intestates,  dower  pro- 
ceedings, partition,  and  the  like,  the  jurisdiction  is  spec- 
ial and  limited,  and  no  intendments  will  be  indulged  to 
support  its  exercise.  The  facts  which  the  statute  makes 
essential  to  the  jurisdiction  must  affirmatively  appear 
upon  the  record,  or  else  the  decree  will  be  void. 

For  the  authorities  making  this  distinction  plain,  see 
the  collation  in  3  Brick.  Dig.,  181,  §§71,  72.  Take  the 
case  of  Sims  v.  Waters,  65  Ala.  442,  there  cited,  and 
from  it  we  see,  that  in  the  settlement  of  intestates'  es- 
tates, before  the  probate  court,  prior  to  the  grant,  to 
that  court,  of  general  jurisdiction  of  such  settlements, 
by  the  Constitution  of  1868,  the  jurisdiction  was  special 
and  limited;  whereas,  after  the  constitutional  grant,  it 
was  general. 

The  statute,  §787  of  the  Code,  does  not  undertake  or 
profess  to  constitute  the  probate  court  a  court  of  general 
jurisdiction  of  any  matter.  Original  jurisdiction  of  the 
specified  subjects-matter  is  conferred,  but  like  all  pure- 
ly statutory  jurisdictions,  those  not  given  by  the  Con- 
stitution, must  not  only  be  exercised  substantially  as 
the  statute  requires,  but  the  essential  facts — those  which 
make  up  the  jurisdiction — must  affirmatively  appear. 

The  summation  of  the  decision  of  the  court  is,  that 
the  probate  court  may  appoint  a  guardian  of  a  person 
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of  unsound  mind  without  an  allegation,  even,  that  the 
person  is  of  that  class  of  persons  non  compos  mentis 
or  judicial  ascertainment,  that  the  person  is  of  that 
class.  There  is  not,  from  the  beginning  to  the  end  of 
the  proceedings,  in  the  matter  of  the  appointment  of 
llichards,  an  intimation  that  Jetta  Simon  was  a  person 
of  unsound  mind  having  an  estate,  real  or  personal. 
Nor  it  is  necessary  that  the  further  jurisdictional  facts 
he  judicially  established  by  the  inquisition  and  verdict 
v%'hich  the  statute  requires,  unless  the  court  would  hold 
that  it  is  necessary  that  there  should  be  a  verdict  finding 
that  the  person  was  a  "person  of  unsound  mind/'  as 
there  was  in  the  case  of  Jetta  Simon,  and  which  is  now 
held  to  have  been  sufficient,  without  more. 

In  the  view  I  take  of  the  decision,  it  is  a  departure 
from  so  many  adjudications  of  this  court  holding,  that  in 
statutory  proceedings,  of  this  kind,  before  courts  of  spec- 
ial and  limited  jurisdiction,  the  jurisdictional  facts  must 
appear  of  record,  that  I  feel  it  my  duty  to  file  my  dis- 
'i^nt. 


Tillis  V.  Dean. 

statutory  Trial  of  the  Right  of  Property. 

1.  Husband  and  wife;  sale  of  homestead;  gift  of  consideration  to 

wife. — ^Where  in  the  sale  of  a  part  of  lands  constituting  a 
homestead,  the  wife  refuses  to  Join  in  the  conveyance*  unless 
the  consideration  for  such  sale  is  given  to  her.  and  in  order 
to  obtain  her  signature  to  the  deed,  it  is  agreed  that  the 
consideration  therefor  shall  be  given  to  her,  and  upon  the 
execution  of  the  deed  and  its  delivery  to  the  purchaser,  the 
said  consideration  is  delivered  to  the  wife,  such  transaction 
amounts  to  a  voluntary  gift  from  the  husband  to  his  wife 
of  the  consideration  given  for  the  purchase  of  the  part  of 
the  homestead  sold. 

2.  Same;  exemptions;  when  personal  property  exempt  from  judg- 

ment with  waiver, — Where,  in  an  action  upon  a  promissory 
note  waiving  the  maker's  right  to  claim  exemptions  as  Co 
personal  property,  a  judgment  Is  rendered  containing  the  re- 
cital of  a  waiver  of  exemptions  as  to  personalty,  the  Judg- 
ment debtor  can  not  subsequently  relieve  his  personal  prop- 
erty from  liability  thereto,  by  making  a  voluntary  gift  of 
it  to  his  wife;  and  the  wife,  as  such  donee,  is  not  entitled 
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to  recover  in  a  claim  suit  instituted  by  her  interpostnc  a 
claim  to  such  property,  which  was  levied  upon  under 
execution  Issued  on  said  Judgment. 

Appeal  from  the  Circuit  Court  of  Covington. 

Tried  before  the  Hon.  J.  W.  Foster. 

This  was  a  statutory  trial  of  the  right  to  property, 
which  was  levied  upon  under  an  execution  issued  on  a 
judgment  in  favor  of  the  appellant,  R.  Tillis,  against  one 
J.  F.  Dean.  Upon  the  levy  of  the  execution  upon  two 
ponies  and  a  cow,  as  the  property  of  said  J.  F.  Dean,  the 
appellee,  M.  A.  Dean,  interposed  a  claim  thereto  by  mak- 
ing affidavit  and  executing  bond  as  required  by  statute. 

Upon  the  trial  of  the  claim  suit,  it  was  sho\\Ti  that  the 
judgment,  upon  which  the  execution  levied  upon  the 
property  involved  in  the  controversy  was  issued,  was 
rendered  at  the  spring  term  1892  of  the  circuit  court  of 
Geneva  county,  in  favor  of  the  plaintiff,  R.  Tillis, 
against  J.  F.  Dean;  and  that  said  judgment  contained  a 
waiver  of  exemptions  as  to  personal  property.  The 
value  of  the  property  levied  upon  was  fifty  dollars. 

The  evidence  for  the  plaintiff  tended  to  show  that  J.  F. 
Dean,  who  owned  160  acres  of  land,  which  he  had 
entered  and  occupied  as  a  homestead  in  Covington 
county,  sold  40  acres  of  land  for  a  hOrse,  the  horse  being 
delivered  to  the  claimant,  as  a  condition  precedent  to 
her  signing  the  deed  to  the  40  acres  of  land.  The  facts 
in  reference  to  this  transaction  are  sufficiently  stated  in 
the  opinion.  This  transaction  occurred  about  two  years 
prior  to  the  trial  of  the  case,  which  was  had  at  the  spring 
term,  1897,  of  the  circuit  court  of  Covington  county. 

It  was  further  shown  by  the  testimony  for  the  claim- 
ant, that  some  time  before  the  execution  was  issued,  said 
J.  F.  Dean,  who  was  the  husband  of  the  claimant,  under 
her  instructions,  exchanged  the  horse  obtained  in  the 
sale  of  the  land  for  the  two  ponies  levied  upon  and  in- 
volved in  this  controversy.  It  was  further  shown  that 
the  cow  which  was  levied  upon  was  purchased  with 
money  which  belonged  to  the  wife. 

Upon  the  introduction  of  all  the  evidence  the  court, 
at  the  request  of  the  claimant,  gave  the  general  affirma- 
tive charge  in  her  favor.  To  the  giving  of  this  charge 
the  plaintiff  duly  excepted.  There  were  verdict  and 
judgment  for  the  claimant.     The  plaintiff  appeals,  and 
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assigns  as  error  the  giving  of  the  general  aflBrmativt 
charge  as  requested  by  the  claimant. 

M.  E.  MiLLiGAN,  cited  Giddens  v.  Williamson,  65  Ala. 
439;  Scott  v.  Brigham,  27  Vt.  561;  Friedlander  v.  Mahp- 
ney,  31  Iowa  315. 

J.  T.  Jones  and  M.  D.  Jones^  contra. 

HARALSON,  J. — It  is  not  contended  by  appellant 
that  the  cow,  which  was  levied  on  and  claimed,  is  sub- 
ject to  the  execution.  The  only  contention  by  him  is  as 
to  the  two  ponies — that  they  are  liable.  The  judgment 
against  the  defendant  in  execution  contained  a  waiver 
of  exemptions  as  to  personal  property. 

It  appears  that  the  defendant  in  execution,  J.  F. 
Dean,  about  two  years  before  the  trial  of  this  cause, 
owned  160  acres  of  land  in  Covington  county,  which  he 
had  entered  as  a  homestead  from  the  TTnited  States  Gov- 
ernment, and  that  this  land  was  his  homestead.  It  fur- 
ther appears,  he  agreed  to  sell  or  exchange  120  acres  of 
this  land  to  one  Thomas  for  another  120  acres,  which 
belonged  to  said  Thomas ;  and  that  he  agi*eed  to  sell  the 
remaining  40  acres  of  the  160  homestead  tract,  to  one 
Driggers  for  a  horse.  The  bill  of  exceptions  recites  that 
the  wife  of  defendant,  the  claimant,  "refused  to  sign 
either  deed,  or  to  move  off  the  homestead  until  the  120 
acres  procured  from  Thomas  was  convened  to  her,  and 
until  it  was  agreed  that  she  should  have  the  horse,  and 
that  when  she  signed  the  conveyances,  the  horse  was  de- 
livered to  her,  in  order  to  obtain  her  signature  to  the 
deeds."  From  this  it  api)ear8  that  the  two  deeds,  the  one 
to  Thomas  for  120  acres,  and  the  other  to  Driggers  for 
the  40  acres,  were  executed  at  the  same  time,  and  that 
the  defendant  and  wife  did  not  move  off  or  abandon  tlie 
homestead  until  said  de<*ds  were  each  executed.  The 
wife  owned  no  title  or  interest  in  the  homestead  during 
tlie  life  of  the  husband,  which  she  could  sell.  While  he 
lived,  her  only  right  in  the  premises  was  to  put  a  veto 
on  the  husband's  right  to  alienate  the  homestead,  with- 
out her  assent,  expressed  as  the  statute  requires. — Coh> 
aur. Southern  Jf,  Co,,  ante  p.  554.  The  transaction,  there- 
fore, as  to  the  sale  of  the  40  acres  of  land  for  the  horse, 
was  no  more  in  substance  than  a  sale  of  the  same  by  the 
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defendant  for  the  horse,  which  he  voluntarily  gave  to  his 
wife,  the  claimant.  She  acquired  no  title  to  or  interest 
in  the  horse,  by  virtue  of  having  given  or  parted  with 
anything  valuable  for  it,  and  the  only  interest  she 
acquired  in  the  animal  was  by  way  of  gift  from  her 
husband. 

It  is  well  settled  that  a  conveyance  or  gift  of  property 
exempt  from  liability  for  the  payment  of  debts  cannot 
be  avoided  or  defeated  as  in  fraud  of  creditors,  unless 
such  a  gift  or  conveyance  is  of  property  which  they  can 
by  legal  or  equitable  process  subject  to  the  payment  of 
debts.— Alley  v.  Daniel,  75  Ala.  403,  406;  3  Brick.  Dig. 
491,  §20. 

When  the  husband  voluntarily  sold  the  40  acres  of 
homestead  for  the  horse,  the  gift  of  the  animal  to  his 
wife,  without  anything  more,  was  no  injury  to  his  cred- 
itors. In  Wright  v.  Smith,  66  Ala.  516,  where  a  question 
similar  to  the  one  now  before  us  was  considered,  the 
court,  by  Brickell^  C.  J.,  said :  "The  gift  of  such  prop- 
erty is  of  no  injury  to  creditors — it  works  them  no 
wrong,  and  deprives  them  of  no  right,  legal  or  equitable. 
As  to  such  property,  it  may  be  well  said,  the  owner  has 
no  creditors,  and  [has]  the  power  of  disposition  as  if  he 
were  free  from  debt. — ^Bump  on  Fraud.  Convey.,  242 ; 
Fellows  V.  LetoiSy  65  Ala.  343.  If,  before  the  execution 
of  the  note  by  the  defendant  in  attachment,  waiving  ex- 
emptions, he  had  given  the  horse  to  the  claimant,  and  at 
the  time  of  gift  the  horse  was  exempt  from  liability  to 
the  payment  of  debts,  the  title  of  the  claimant  cannot  be 
assailed  by  the  creditors  of  the  donor,  as  fraudulent.'' 
Here  it  is  plainly  inferable,  that  if  the  note  by  defendant 
waiving  exemptions  had  been  given  before  the  gift  of  the 
property  by  him  to  the  claimant,  it  would  have  been  lia- 
ble to  the  attaching  creditor  against  the  claim  of  the  vol- 
untary donee.  In  the  case  before  us  it  was  shown  that 
the  judgment  in  favor  of  the  plaintiff  against  the  de- 
fendant in  execution  was  rendered  at  the  spring  term, 
1892,  of  Geneva  circuit  court,  and  the  minute  entry  con- 
tained the  recital  of  "a  waiver  of  exemptions  as  to  per- 
sonal property."  It  is  to  be  presumed  that  the  note  or 
obligation  upon  which  it  was  rendered,  contained  a  sim- 
ilar waiver  of  exemptions,  to  authorize  such  an  order  in 
the  judgment.  Without  this  waiver,  the  "horse  would 
not  have  been  liable  in  the  hands  of  the  wife  to  the  exe- 
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cution,  for  the  husband  would  have  had  the  po^ 
disposition  of  it,  by  gift  or  otherwise,  without  any 
on  the  plaintiff ;  but  having  waived  his  exemption 
personal  property  before  he  gave  the  animal  to  hii 
it  became  liable  to  his  debt  to  plaintiff.  The  pon 
changed  for  the  horse,  as  to  the  plaintiff,  stood 
place  of  the  horse,  liable  for  the  debt,  contracted 
the  transaction  by  which  the  horse  was  acquired. 

There   was  error  in   giving   the  general  char] 
the  claimant. 

Eeversed  and  remanded. 
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OF 

Cases  Decided  During  the   Period   Embraced  in  this 

Volume,  Which  are  Ordered  not  to  be 

Reported  in  Full. 


Ex  Parte  Riitledgre  et  al. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  John  Moore. 
W.  F.  HoGUE  and  K.  B.  Evins^  for  apellant. 
William  C.  Fitts^  Attorney-General,  for  the  State. 

The  i)etitioners  filed  an  application  for  habeas  corpus. 
Upon  the  hearing  of  the  jx^tition,  the  court  refused  to 
grant  the  discharge  of  the  petitioners,  and  from  this 
judgment  they  prosecute  the  present  appeal.  There 
is  in  this  court  a  certified  transcrij^t  of  the  proceedings 
before  the  judge  of  the  circuit  court  on  habeas  corpus^ 
and  the  judgment  of  refusal  to  discharge  the  relators 
from  imprisonment ;  but  there  is  no  certificate  of  appeal, 
nor  any  verified  petition  from  the  relators.  The  statute, 
(Crim?  Code  of  1896,  §4314),  now  provides  that  the 
party  aggrieved  may  api^eal  to  this  court,  and  when  an 
appeal  is  taken  that  '*the  clerk  of  the  court  from  which 
the  record  of  the  judgment  appealed  from  may  be,  must 
transmit  without  delay  a  transcript  of  the  record  and 
(certificate  of  api)eal  to  the  Supreme  Court"  It  is,  there- 
fore, held,  that  there  is  nothing  before  this*  court  to  con- 
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nect  the  relators  with  the  presence  of  the  transcript 
here;  and  of  consequence  there  is  no  cause  pending  of 
which  this  court  can  take  cognizance,  further  than  to 
order  the  case,  as  it  appears,  stricken  from  the  docket. 
The  cause  is,  therefore,  stricken  from  the  docket. 
Opinion  by  Brickell,  C.  J. 


Walton  V.  The  State. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  John  Moore. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Pitts,  Attorney-  General,  for  the  State. 

The  appellant  in  this  case  was  indicted,  tried  and  con- 
victed for  grand  larceny.  The  only  exception  attempted 
to  be  reserved  in  the  case  on  the  trial  below  was  to  the 
action  of  the  court  in  overruling  the  motion  for  a  new 
trial.  This  ruling  was  not  shown  by  the  bill  of  excep- 
tions, but  appears  in  another  part  of  the  transcript.  The 
court  holds  that  there  is  no  exception  reserved  by  the  de- 
fendant which  can  be  considered  at  all,  and  moreover 
that  the  denial  of  a  motion  for  a  new  trial  in  a  criminal 
case  is  not  revisable.  Therefore,  no  matter  being  re- 
served for  the  consideration  of  the  court  t)n  appeal,  the 
court  has  no  jurisdiction ;  and  the  appeal  is,  therefore, 
dismissed. 

Opinion  by  McClellan,  J. 


Boyd  V.  City  Council  of  Montgromery. 


Appeal  from  Montgomery  City  Court. 
Vol.  118. 
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Tried  before  the  Hon.  A.  D.  Saybe. 
Gordon  Macdonalp^  for  appellant. 
Gbaham  &  Steiner^  contra. 

The  material  points  in  this  case  are  the  same  as  in  the 
case  of  Boyd  v.  City  Council  of  Montgomery^  117  Ala. 
677.  The  judgment  of  conviction  is  affirmed  on  the 
authority  of  that  case. — Boyd  v.  City  Council  of  Mont- 
yomery,  117  Ala.  677. 

Opinion  by  Coleman^  J. 


Bray  v.  The  State. 

Appeal  from  Walker  Circuit  Court. 

Tried  before  the  Hon.  James  J.  Banks. 

NORVELL  &  Smith^  for  appellant. 

William  C.  Fitts^  Attorney-General,  for  the  State. 

The  appellant  in  this  case  was  indicted  and  tried  for 
an  assault  with  intent  forcibly  to  ravish,  and  was  con- 
victed and  sentenced  to  the  penitentiary  for  12  years. 
The  only  question  presented  on  the  present  appeal  is  the 
ruling  of  the  court  in  refusing  to  allow  a  question  on 
cross-examination  by  defendant  to  be  asked  the 
woman  assaulted,  which  had  a  tendency  to  contradict 
her  testimony  on  the  direct  examination  by  the  State. 
The  court  holds  that  this  was  error.  The  judgment  of 
conviction  is  reversed  and  the  cause  remanded. 

Opinion  by  Haralson,  J. 


Vaughan  v.  The  State. 

Appeal  from  Cleburne  County  Court. 
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Tried  before  the  Hon.  T.  A.  Johnson^  Special  Judge. 
No  counsel  marked  as  appearing  for  appellant. 
William  C.  Fitts,  Attornej^-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  for 
carrying  a  pistol  concealed  about  his  person. 

The  cause  was  tried  by  the  court  without  the  interven- 
tion of  a  jury.  No  exceptions  were  reserved  to  any  rul- 
ings of  the  court,  nor  to  the  judgment  rendered.  An  ex- 
amination of  the  evidence  discloses  the  fact  that  the  evi- 
dence for  the  State,  standing  alone,  if  true,  reiiuired  a 
conviction  of  the  defendant,  while  that  for  the  defendant 
demanded  an  acquittal.  This  court  holds  that  as  the 
trial  court  had  the  witnesses  before  it,  it  can  not  be  said 
that  such  court  erred  in  crediting  the  witnesses  for  the 
prosecution.    The  judgment  of  conviction  is  affirmed. 

Opinion  by  Coleman^  J. 


Walters  v.  The  State. 

Appeal  from  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  John  Moore. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts^  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  of 
arson  in  the  second  degree. 

Tracks  were  found  the  morning  after  the  burning  of 
the  gin  house,  going  thence  towards  the  house  of  Rose 
Taylor  with  whom  defendant  lived.  A  witness  for  the 
State  was  allowed,  against  the  objection  of  the  defend- 
ant, to  answer  the  question,  if  the  shoes  of  defendant  fit 
the  tracks  found  there,  and  to  answer,  that  "his  shoes  did 
fit  the  tracks.     The  shoes  of  defendant  were  produced, 
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identified  and  introduced  in  evidence.  The  court  holds 
that  in  this  there  was  no  error.  The  witness  was  stat- 
ing a  fact,  and  not  a  conclusion,  which  fact  was  compe- 
tent to  go  to  the  jury  on  the  question  of  identification, 
for  them  to  determine  whether  fhe  tracks  found  were  the 
defendant's  or  not — Hodge  v.  State,  97  Ala.  37 ;  Riley  v. 
State,  88  Ala.  37;  Busby  v.  State,  77  Ala.  66. 

In  its  general  charge  to  the  jury  the  court  instructed 
them  as  follows :  "A  reasonable  doubt  is  that  state  of  the 
case  which,  after  the  entire  comparison  and  considera- 
tion of  all  the  evidence,  that  leaves  the  minds  of  the  jury 
in  that  condition  that  they  can  not  say  they  have  an 
abiding  conviction  to  a  moral  certainty  of  the  truth  of 
the  charge."  The  court,  after  reading  this  charge,  ex- 
plained to  the  jury  what  was  meant  by  an  abiding  con- 
viction to  a  moral  certainty  of  the  truth  of  the  charge. 
To  this  explanation  the  defendants  then  and  there  duly 
excepted. 

The  court  holds  that  this  charge  of  the  court  is  free 
from  error,  and  that  in  as  much  as  the  explanation  that 
the  court  gave  of  the  term  "an  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  charge,"  is  not  set  out 
in  the  bill  of  exceptions,  no  question  is  presented  as  to 
the  explanation  that  should  have  been  given.  The  judg- 
ment of  conviction  is  affirmed. 

Opinion  by  Haralson,  J. 


Parker  v.  The  State. 

Appeal  from  Mobile  City  Court. 

Tried  before  the  Hon.  O.  J.  Semmes. 

Smith  &  Gaynor^  for  appellant. 

William  C.  Fitts^  Attorney-Greneral,  for  the  State. 

The  appellant  was  indicted,  tried  and   convicted   for 
miscegenation,  the  charge  being  that  the  defendant,  a 


Digitized  by  VjOOQIC 


656  SUPREME  COURT  tNov.  Term, 


negro  man^  married  a  white  woman. — CJode  of  1896, 
§5096;  Code  of  1886,  §4018. 

The  defendant  was,  it  seems,  of  light  color  and  the  real 
issue  in  the  ease  was  whether  he  was  a  negro  or  of  negro 
blood  within  the  statutory  degree.  As  bearing  upon  the 
issue,  the  solicitor  proposed  and  was  allowed,  against 
the  defendant's  objection,  to  prove  that  the  defendant 
and  his  brother  went  together  to  the  probate  office  to  ap- 
ply for  a  license;  and  that  in  making  the  application, 
both  the  defendant  and  his  brother  stated  that  the  wo- 
man was  a  Creole.  This  court  holds  that  in  allowing 
this  proof  to  be  made,  the  trial  court  committed  no  error ; 
since,  if  it  was  conceded  that  the  word  "creole"  implies 
a  person  of  mixed  African  and  European  blood,  it  is 
clear  that  the  statement  of  the  defendant  and  his  broth- 
er, made  in  his  presence,  that  the  woman  was  a  "creoltf ' 
(that  is  a  negress  or  mulatto),  made  with  a  view  to  ob- 
taining the  license  for  the  intermarriage  of  the  defend- 
ant and  the  woman,  would  be  the  admission  by  the  de- 
fendant that  he  was  a  n^ro  or  mulatto,  and  was,  there- 
fore, competent  to  prove  the  fact  against  him.  After 
setting  out  the  several  definitions  of  the  word  "creole'^ 
the  court  then  says :  "Whether  the  defendant  and  his 
brother  employed  the  word  on  the  occasion  in  question 
in  one  or  the  other  of  these  several  and  most  variant 
meanings  was  a  question  of  fact  for  the  jury;  and  it  was 
also  for  the  jury  to  give  their  statement  evidential  po- 
tency against  the  defendant  or  not  as  it  should  be  found 
or  not  that  they  used  the  word  to  designate  a  negress  or 
person  of  mixed  negro  and  European  blood."  The  judg- 
ment of  conviction  is  affirmed. 

Opinion  by  McClellan,  J. 


Grimes  v.  The  State. 


Appeal  from  Pike  Criminal  Court. 

Tried  before  the  Hon.  E.  B.  Wilkerson. 
Vol.  118. 
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No  counsel  marked  as  appearing  for  appellant. 
William  C.  Fitts^  Attorney-General,  for  tlie  State. 

The  appellant  was  indicted,  tried  and  convicted  for 
carrying  concealed  weapons.  The  judgment  of  convic- 
tion is  affirmed. 

Opinion  by  Haralson^  J. 


Neville  V.  The  State. 

Appeal  from  Morgan  Circuit  Court. 
Tried  before  the  Hon.  James  J.  Banks. 
O.  Kyle  and  S.  T.  Wert^  for  appellant. 
William  C.  Fitts^  Attorney-General,  for  the  State 

The  defendant  in  this  case  was  indicted,  tried  and  con- 
victed for  the  same  offense  as  was  the  appellant  in  the 
cHBe  of  Thompson  v.  State,  117  Ala.  67.  The  judgment 
of  conviction  is  reversed  and  the  cause  remanded  on  the 
authority  of  that  case. 

Opinion  by  McClellan,  J. 


Buford  V.  The  State. 

Appeal  from  Morgan  Circuit  Court. 

Tried  before  the  Hon.  James  J.  Banks. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts^  Attorney-General,  for  the  Stato 

The  appellant  was  indicted,  tried  and  convicted,   io 
42 
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getlier  with  two  other  persons,  for  rape,  and  sentenced  to 
be  hung.  The  record  contains  no  bill  of  exceptions,  and 
shows  that  no  question  of  law  has  been  reserved  for  re- 
view in  this  court.  The  appeal  is,  therefore,  dismissed, 
leaving  the  judgment  of  the  trial  court  to  be  enforced. 
The  day  of  execution  had  passed  before  the  case  was  de- 
cided in  this  court.  Section  4674  of  the  Criminal  Code 
of  1886  makes  provision  for  the  execution  of  the  sen- 
tence of  the  law  and  the  judgment  of  the  court  in  such 
<?ases.  The  court  fixes  the  day  for  the  execution  of  the 
sentence  of  death  only  in  cases  of  the  affirmance  of  the 
judgment  of  the  lower  court— Cr.  Code  of  1886,  §4522; 
Howard  v.  State ^  110  Ala.  23.  Appeal  dismissed. 
Opinion  Per  Curiam. 


Harris  v.  The  State. 

Appeal  from  Morgan  Circuit  Court. 

Tried  before  the  Hon.  W.  W.  Callahan,  Special 
Judge. 

No  counsel  marked  as  appearing  for  appellant 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  for 
forgery.  There  were  demurrers  interposed  to  the  indict- 
ment which  were  overruled.  This  ruling  of  the  court  is 
held  to  be  correct,  on  the  authority  of  Glenn  v.  State,  116 
Ala.  483,  and  authorities  there  cited.  The  judgment  of 
conviction  is  affirmed. 

Opinion  by  Brickell^  C.  J. 


Bonner  v.  The  State. 

Appeal  from  Madison  Circuit  Court. 


Tried  before  the  Hon.  H.  C.  Speake. 
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No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts^  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  for 
'  grand  larceny.     The  judgment  of  conviction  is  affirmed. 
Opinion  by  McClellan,  J. 


Crossthwait  v.  Treherne 

Ai'PEAL  from  Jefferson  Chancery  Court. 
Heard  before  the  Hon.  Thomas  Cobbs. 
James  A.  Mitchell,  for  appellant. 
No  counsel  marked  as  appearing  for  appellee. 

The  appellant  filed  his  bill  to  foreclose  a  mortgage, 
having  the  names  of  the  appellee,  Alfred  Treherne  and 
his  wife,  Bhoda  Treherne,  affixed  thereto  as  mortgagors. 
The  defense  set  up  wa^  that  the  lands  embraced  in  the 
mortgage,  constituted  theliomestead  of  the  said  Treherne 
and  wife,  and  that  the  wife  never  signed  the  mortgage 
nor  acknowledged  the  execution  of  said  mortgage,  nor 
appeared  before  any  officer  for  that  purpose,  and  that 
she  did  not  know  of  its  existence. 

On  the  final  submission  of  the  cause  on  the  pleadings 
and  proof,  the  chancellor  decreed  that  the  complainant 
was  not  entitled  to  the  relief  prayed  for,  and  ordered  the 
bill  dismissed.  From  this  decree  the  complainant  prose- 
cutes the  present  appeal. 

The  evidence  of  all  the  witnesses  examined,  including 
the  justice  of  the  peace  who  issued  the  certificates,  estab- 
lished, without  controversy,  that  the  wife  neither  signed 
the  mortgage  nor  acknowledged  the  execution  thereof, 
and  that  she  did  not  know  of  its  existence.  The  only 
question  open  for  the  consideration  of  the  lower  court, 
was  whether  the  lands  at  the  time  of  the  execution  of  the 
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mortgage  constituted  the  homestead.  The  chancellor 
found  this  issue  in  favor  of  the  respondent.  After  a 
careful  examination  of  the  legal  evidence  in  the  case, 
this  court  comes  to  the  same  conclusion  as  that  reached 
by  the  chancellor.  The  decree  is  affirmed. 
Opinion  by  Coleman^  J. 


Etheridge  v.  Driver. 

Appeal  from  Lee  Circuit  Court. 

Tried  before  the  Hon.  J.  M.  CarmIchael. 

J.  L.  Kennedy  and  R.  B.  Barnes,  for  appellant.^ 

Geo.  p.  Harrison  and  A.  E.  Barnett,  for  appellee. 

This  was  an  action  brought  by  tlie  appellee  against  the 
appellant ;  and  counted  upon  two  notes  or  bonds.  There 
were  jury  and  verdict  for  the  plaintiff.  The  defendant 
appeals.    The  judgment  is  affirmed. 

Opinion  Per  Curiam* 


Moore  v.  The  State. 

Appeal  from  Pike  Criminal  Court. 

Tried  before  the  Hon.  E.  B.  Wilkerson. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts^  Attorney-General,  for  the  State. 
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The  defendant  was  indicted,  tried  and  convicted  for 
carrying  "brass  knucks"  concealed  about  his  person.  The 
question  presented  for  review  arises  on  exceptions  re- 
served to  the  rulings  of  the  trial  court  upon  the  exclu- 
sion of  evidence  and  the  giving  of  the  general  affirmative 
charge  requested  by  the  State. 

The  defendant  offered  to  prove  the  particulars  of  the 
difficulty  occurring  between  him  and  another,  when  the 
knuckles  were  drawn  by  the  defendant.  The  trial  court 
refused  to  allow  this  evidence  to  be  introduced.  This 
court  affirms  such  ruling,  holding  that  the  particulars  of 
such  difficulty  were  wholly  foreign  to  the  issue  upon 
which  the  jury  were  to  pass. 

The  evidence  of  one  of  the  witnesses  for  the  defendant 
was  in  direct  conflict  with  the  evidence  of  the  witnesses 
for  the  State,  and  it  is,  therefore,  held  that  the  giving  of 
the  general  affirmative  charge  in  favor  of  the  State, 
withdrawing  the  credibility  of  such  evidence  from  the 
consideration  of  the  jury,  was  erroneous.  The  judgment 
is  reversed,  and  the  cause  remanded. 

Opinion  by  Brickell,  C.  J. 


Elmore  v.  The  State. 

Appeal  from  Montgomery  City  Court. 

Tried  before  the  Hon.  A.  D.  Sayre. 

James  S.  Fuller  and  George  Stowers,  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant,  Henry  Elmore  was  indicted  for  obtain- 
ing money  under  false  pretenses.  It  was  alleged  in  the 
indictment  that  the  defendant  falsely  pretended  to  one 
L.  Bernheimer,  with  intent  to  defraud  him,  that  he  was 
the  owner  of  certain  property,  and  that  there  was  no  lien 
or  incumbrance  upon  said  property,  and  that  by  means 
of  such  false  pretenses  obtained  from  said  Bernheimer 
about  sixty-eight  dollars. 
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Upon  the  examination  of  said  L.  Bernheimer  as  a  wit- 
ness for  the  State,  he  testified  that  the  defendant  repre- 
sented to  him  that  he  had  the  property  described  in  the 
indictment,  and  upon  such  representation  the  loan  to  the 
defendant  of  sixty-eight  dollars  was  made.  The  solici- 
tor then  asked  said  witness  the  following  question: 
"State  whether  or  not  you  ever  sent  for  said  property?" 
The  defendant  objected  to  this  question,  and  duly  ex- 
cepted to  tbe  court's  overruling  his  objection.  The  wit- 
ness answered:  "I  sent  a  man  named  Dillard  to  look 
for  and  get  said  property."  The  defendant  objected  to 
this  ruling,  and  moved  the  court  to  exclude  it  from  the 
consideration  of  the  jury.  The  trial  court  overruled  the 
objection  and  motion,  and  to  this  ruling  the  defendant 
duly  excepted.  This  court  holds  that  the  trial  court 
erred  in  admitting  this  evidence,  no  effort  being  made  on 
the  part  of  the  State  to  show  that  Dillard  looked  for  and 
failed  to  find  the  property.  The  judgment  of  conviction 
is  reversed  and  the  cause  remanded. 

Opinion  by  McClellan,  J. 


Joiner  et  als.  v.  Stewart  v.  Butt. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  the  Hon.  William  H.  Tayloe. 

L.  H.  &  E.  W.  Faith,  for  appellants. 

No  counsel  marked  as  appearing  for  appellee. 

The  appellees,  as  creditors  of  the  Ingate  Manufactur- 
ing Co.,  filed  their  bill  to  reach  and  subject  to  the  pay- 
ment of  their  debt,  certain  lots  and  improvements  there- 
on. The  bill  avers  that  the  Ingate  Manufacturing  Com- 
pany was  a  partnership  of  which  P.  H.  Joiner  was  a 
member;  that  the  title  to  the  lots  were  taken  in  the  name 
of  the  wife  of  P.  H.  Joiner  and  held  as  his  property  or 
mere  gifts  to  her,  and  that  the  improvements  were  erect- 
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ed  by  means  furnished  either  by  him  or  the  Ingate  Com- 
pany of  which  firm  he  was  a  member.  The  bill  further 
avers  that  the  lots  were  purchased  from  one  Terrell,  who 
executed  his  bond  to  make  titles  upon  the  payment  of  the 
purchase  money,  that  the  bond  for  titles  was  subse- 
quently transferred  by  her  to  one  Bethea,  and  that  upon 
her  request  Terrell  made  a  deed  to  Bethea,  and  substitu- 
ted him  for  Mrs.  Joiner  as  the  purchaser  and  debtor,  and 
took  from  Bethea  his  promissory  note  for  the  balance 
due  upon  the  purchase,  and  a  mortgage  to  secure  the 
same;  that  there  was  a  private  understanding  between 
Joiner  and  Bethea,  that  the  deed  from  Terrell,  though 
absolute  in  form,  was  to  operate  only  as  a  security  for 
the  amount  that  might  be  due  or  become  due  him. 

The  conclusion  of  the  court,  from  the  whole  evidence 
was,  that  complainants  were  entitled  to  relief,  and  the 
chancellor  decreed  accordingly,  protecting  by  decree  the 
mortgage  made  to  secure  the  balance  of  the  unpaid  pur- 
chase money.  The  decree  of  the  chancellor  is  affirmed, 
this  court  holding  among  other  things,  that  whenever  a 
deed  absolute  on  its  face  is,  in  fact,  a  mere  security  for  a 
debt,  this  constitutes  the  resen^ation  of  a  benefit. 

Opinion  by  Coleman,,  J. 


Little  V.  The  State. 

Appeal  from  Jackson  Circuit  Court. 

Tried  before  the  Hon.  J.  A.  Bilbro. 

Tally  &  Proctor^  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted  and  tried  for  murder,  was 
convicted  of  manslaughter  in  the  first  degree,  and  sen- 
tenced to  the  penitentiary  for  three  years.  Among  the 
charges  requested  by  the  defendant,  to  the  refusal  to 
give  each  of  which  he  separately  excepted,  were  the  fol- 
lowing: (9.)  "Mere  words  or  tales,  howsoever  abusive 
told  by  the  defendant  several  weeks  prior  to  the  diffl- 
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culty,  is  not  a  provoking  or  bringing  on  of  the  difficulty.'' 
( 12. )  "If  it  be  a  fact  that  the  defendant,  at  some  time 
prior  to  the  difficulty,  told  a  tale  on  the  deceased,  this 
was  not  a  provoking  or  bringing  on  of  the  difficulty/' 

On  this  appeal,  the  court  holds  that  these  charges 
should  have  been  given,  and  their  refusal  was  error.  The 
judgment  of  conviction  is  reversed  and  the  cause  re- 
manded. 

Opinion  by  Head,  J. 


Loveman,  Jaros  &  Co.  v.  Brown  & 
Kornnian. 

Appeal  from  Birmingham  City  Court,  in  Equity. 
Heard  before  the  Hon.  W.  W.  Wilkerson. 
James  E.  WEBB^for  appellant. 
MouNTJOY  &  ToMLiNSON,  for  appellees. 

The  bill  in  this  case  was  filled  by  the  appellees  as  cred- 
itors of  the  firm  of  Loveman  &  Eger,  for  the  purpose  of 
setting  aside  a  sale  and  conveyance  of  a  stock  of  goods 
by  Loveman  &  Eger  to  the  appellants,  Loveman,  Jaros  & 
Company,  on  the  ground  that  such  sale  was  had  with 
the  intent  to  hinder,  delay  and  defraud  the  creditors  of 
Loveman  &  Eger. 

On  the  submission  of  the  cause,  on  the  pleadings  and 
proof,  the  chancellor  decreed  that  the  sale  was  fraudu- 
lent, and  therefore  ordered  the  same  set  aside  and  an- 
nulled. From  this  decree  the  appeal  is  taken,  and  the 
rendition  thereof  is  assigned  as  error.  The  decree  is 
affirmed. 

Opinion  by  Haralson,  J. 


Rogers  v.  The  State. 


Appeal  from  Gadsden  City  Court. 
Vol.  118. 
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Tried  before  the  Hon.  John  H.  Disque. 

Aiken  &  Martin^  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted  and  tried  for  murder;  was 
convicted  of  murder  in  the  second  degree,  and  sentenced 
to  the  penitentiary  for  ten  years.  On  this  appeal  the 
court  holds  that  the  trial  court  in  its  rulings  followed 
the  ruling  of  this  court  on  the  former  appeal,  and  that 
there  was  no  error  in  the  record — Rogers  v.  State,  117 
Ala.  9.    The  judgment  of  conviction  is  affirmed. 

Opinion  by  McClellan^  J. 


Kuhl  V.  Griswold. 

Appeal  from  Mobile  Chancery  Court. 
Heard  before  the  Hon.  William  H.  Tayloe. 
Shelton  Sims  and  Bestor  &  Gray^  for  appellant. 
D.  B.  CoBBS,  for  appellee. 

The  bill  in  this  case  was  filed  by  the  appellee  against 
the  appellant,  praying  that  the  mortgage  executed  by 
the  complainant  and  subsequently  transferred  to  the  de- 
fendant be  cancelled,  and  that  the  deeds  to  the  lands  de- 
scribed in  the  mortgage,  which  was  subsequently  execu- 
ted, be  annulled  and  set  aside,  and  that  if  anything  re- 
mained unpaid  on  the  mortgage,  the  complainant  be  al- 
lowed to  redeem,  offering  in  his  bill  to  pay  such  amount 
as  might  be  ascertained  to  be  due. 

The  complainant  alleged  the  payment  in  full  of  the 
mortgage,  that  the  sale  of  the  property  under  the  mort- 
gage was  not  properly  advertised,  and  that  the  defend- 
ant purchased  at  the  sale  without  authority. 

Upon  the  submission  of  the  cause,  the  chancellor  de- 
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creed  that  the  complainant  was  entitled  to  the  relief 
prayed  for  and  vacated  the  sale  and  deeds,  and  ordered 
that  the  complainant  be  allowed  to  redeem,  paying  what- 
ever might  be  found  to  be  due,  a  reference  being  ordered 
to  ascertain  such  amount.  From  this  decree  the  present 
appeal  is  prosecuted;  and  this  court  holds  that  the  de- 
cree of  the  chancellor  was,  in  all  respects,  correct.  The 
decree  is  affirmed. 
Opinion  Pee  Curiam. 


Wood  V.  Wood,  Ex'r,  et  al. 

Appeal  from  Talladega  Probate  Court. 

Heard  before  the  Hon.  G.  K.  Miller. 

Felix  L.  Smith  and  Edwin  F.  Jones,  for  appellant. 

Knox,  Bowie  &  Dixon^  for  appellees. 

This  was  an  application  in  the  probate  court  made  by 
the  appellant,  Mrs.  Susan  C.  Wood,  to  have  certain  lands 
and  i)ersonal  property  set  apart  to  her  as  the  widow  of 
A.  C.  Wood,  deceased.  Commissioners  were  duly  ap- 
pointed, who  made  report  of  their  actions.  Frank  B. 
Wood,  \hc  appellee,  as  executor  of  the  last  will  and  tes- 
tament of  A.  C.  Wood,  deceased,  and  as  the  heir  and  leg- 
atee under  said  will,  filed  exceptions  to  the  report  of  the 
commissioners  setting  apart  homestead  and  exemptions 
to  the  petitioner  as  the  widow  of  said  A.  C.  Wood,  de- 
ceased. The  grounds  of  these  exceptions  were,  1st,  that 
the  said  widow  was  not  a  bona  fide  resident  of  the  State 
of  Alabama  at  the  time  of  the  death  of  her  husband ;  2d, 
that  she  was,  at  the  time  of  the  death  of  her  husband, 
residing  with  her  son  in  the  State  of  Texas,  having  left 
the  State  of  Alabama  for  more  than  twelve  months  be- 
fore his  death,  and  was  not,  at  the  time,  residing  in  the 
State  of  Alabama,  nor  had  she  been  for  more  than  twelve 
months  theretofore;  having  left  the  State  with  the  ex- 
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press  purpose  of  residing  permanently  in  the  State  of 
Texas ;  and,  3d,  that  at  the  time  of  the  death  of  her  hus- 
band, his  said  wife  and  he  were  not  residing  together  in 
the  relation  of  husband  and  wife,  nor  were  their  places 
of  residence  the  same,  but  his  wife  was  separated  from 
him,  having  abandoned  him  and  removed  to  the  State  of 
Texas  with  the  express  intention  of  permanently  resid- 
ing separate  from  him,  and  for  that  reason  there  was  not 
such  relation  existing  between  them  as  that  his  widow 
could  claim  homestead  or  other  exemption  of  his  prop- 
erty, as  against  the  contestant. 

The  widow,  by  "her  counsel,  without  questioning  by 
demurrer  the  validity  of  these  grounds  of  exception  and 
objection  to  her  claim  of  exemptions,  took  issue  thereon, 
and  the  cause  was  tried  by  the  court  without  a  jury. 
The  issues  were  found  in  favor  of  the  contestant,  and 
judgment  rendered  annulling  the  report  of  the  commis- 
sioners, setting  apart  homestead  of  realty  and  exemption 
of  personalty  to  the  petitioner.  From  this  judgment 
the  present  appeal  is  prosecuted. 

In  the  course  of  the  trial,  the  petitioner,  Mrs.  Wood, 
being  examined  in  her  own  behalf,  was  asked  by  coun- 
sel: "What  was  his  (your  husband's)  conduct  towards 
you,  when  under  the  influence  of  whiskey?"  The  court, 
on  general  objection,  refused  to  allow  the  question  to  be 
answered.  The  answer,  if  allowed,  would  have  tended 
to  show  that  her  departure  from  the  State  was  not  with 
the  intention  of  remaining  away  permanently,  but  to  re- 
turn under  a  change  of  her  husband's  conduct.  It  is 
held  that  the  question  should  have  been  allowed  to  be 
answered.    For  this  error  the  judgment  is  reversed. 

As  the  case  has  been  considered  on  the  issues  as  made 
and  presented  by  the  parties  on  this  record,  it  is  held  not 
improper  for  the  purposes  of  another  trial,  to  call  atten- 
tion to  section  5  of  Article  X  of  the  Constitution,  provid- 
ing that  "if  the  owner  of  a  homestead  die,  leaving  a 
widow  but  no  children,  such  homestead  shall  be  exempt 
and  the  rents,  and  profits  thereof  shall  enure  to  her 
benefit." 

The  judgment  is  reversed  and  the  cause  remanded. 

Opinion  by  Haralson^  J. 
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Whitehead  et  al.  v.  State. 

Appeal  from  Pike  Criminal  Court. 

Tried  before  the  Hon.  E.  B.  Wilkerson. 

No  counsel  marked  as  appearing  for  the  appellants. 

William  C.  Fitts^  Attorney-General,  for  the  State. 

The  appellants  were  indicted,  tried  and  convicted  for 
an  assault  and  battery.  There  was  evidence  tending  to 
identify  one  of  the  defendants  named  Koskrey  as  one  of 
the  men  who  were  present  at  and  participated  in  the 
alleged  offense.  On  appeal  it  is  held  that  it  was  for  the 
jury  to  determine  the  weight  of  this  evidence;  and  that 
the  court  very  properly  refused  to  take  this  considera- 
tion from  them  by  instructing  them  to  acquit  Koskrey, 
if  they  believed  the  evidence.  The  other  charges  re- 
quested by  the  defendant  are  held  to  have  been  properly 
refused,  since  they  tended  to  mislead  the  jury.  The 
judgment  of  conviction  is  affirmed. 

Opinion  by  McClellan,  J. 


Penney  v*  Buster  et  al. 

Appeal  from  the  Chancery  Court  of  Lawrence. 

Heard  before  the  Hon.  William  H.  Simpson. 

Speake  &  Russell,  for  appellant. 

.     James  H.  Branch,  for  appellees. 

The  bill  in  this  case  was  filed  by  the  appellant  against 
the  appellees ;  and  sought  to  have  set  aside  and  annulled 
a  conveyance  of  land,  made  by  the  defendant  Samuel 
M.  Buster  to  his  co-defendants,  who  were  his  brother  and 
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sister,  upon  the  ground  that  said  conveyance  was  made 
for  the  purpose  of  hindering,  delaying  or  defrauding  the 
complainant  in  the  collection  of  his  debt. 

On  the  final  submission  of  the  cause,  on  the  pleadings 
and  proof,  the  chancellor  rendered  a  decree  adjudging 
that  the  complainant  was  not  entitled  to  the  relief 
prayed  for,  and  ordering  his  bill  dismissed.  From  this 
decree  the  complainant  appeals,  and  assigns  the  rendi- 
tion thereof  as  error.  The  court  holds  that  the  facts  in 
the  case  show  that  the  complainant  had  not  made  out  his 
case,  and  that  the  defendants  proved  that  the  transac- 
tion between  them  was  a  valid  one.  The  decree  is  af- 
firmed. 

Opinion  by  Coleman,  J. 


Wolff  et  al.  V.  Loeb  et  aU 

Appeal  from  Montgomery  City  Court,  in  Equity. 

Heard  before  the  Hon.  A.  D.  Saybe. 

Tompkins  &  Tboy,  for  appellants. 

Gordon  Macdonald,  for  appellees. 

The  bill  in  this  case  was  filed  by  the  appellees  against 
the  appellants,  under  the  act  approved  December  10, 
1892,  (Acts  of  1891-92,  p.  42),  to  compel  the  determina- 
tion of  claims  to  real  estate  and  to  quiet  title  to  the 
same.  The  bill  in  this  case  was  dismissed  in  the  court 
below,  by  its  decree  rendered  April  26th,  1897,  on  the 
ground  that  it  did  not  contain  equity.  An  appeal  was 
taken  from  that  decree  to  this  court,  and  the  same  was 
reversed  and  the  cause  remanded. — Loeh  v.  Wolffs  116 
Ala.  273.  On  the  return  of  the  cause  to  the  city  court, 
it  was  submitted  for  final  decree  on  the  pleadings  and 
evidence,  and  the  court,  on  the  2d  of  February,  1898, 
rendered  a  final  decree  therein  in  favor  of  the  complain- 
ants, from  which  this  appeal  is  prosecuted  by  the  infant 
defendants. 
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It  is  held  that  the  decree  rendered  after  the  reversal 
of  the  cause  was  in  conformity  with  the  opinion  of  this 
court,  as  expressed  on  the  former  appeal,  and  such  de- 
cree is  affirmed. 

Opinion  by  Haralson,  J. 


McLester  &  Van  Hoose  v.  Sanford. 

Appeal  from  Fayette  Circuit  Court. 

Tried  before  the  Hon.  S.  H.  Spbott. 

Garrett  &  Underwood,  for  appellant. 

A.  B.  McEachin  and  R.  F.  Peters,  for  appellee. 

McLester  &  Van  Hoose  sued  the  defendant  to  re- 
cover damages  sustained,  resulting  from  a  neglect  of 
duty,  and  failure  to  exercise  ordinary  care  and  skill  in 
the  rendition  of  services  as  an  attorney,  which  they  had 
employed  and  paid  him  to  perform.  The  precise  services 
to  be  rendered,  was  the  examination  of  titles  to  certain 
lands,  a  mortgage  upon  which  had  been  offered  to  plain- 
tiffs. Upon  the  report  of  the  defendant  and  certificate 
that  the  lands  were  free  from  claims  and  incumbrance, 
and  that  the  property  belonged  to  those  desiring  to  con- 
tract the  debt,  credit  was  given,  and  the  mortgage  taken 
to  secure  the  debt.  It  turned  out  that  a  portion  of  the 
lands  had  been  sold  and  conveyed  by  one  of  the  mort- 
gagors, and  the  deed  of  conveyance  filed  and  recorded  in 
the  probate  office  in  the  book  of  Records  of  Deeds  and 
Conveyances  several  months  prior  to  the  employment  of 
defendant,  and  open  to  inspection  and  examination  at 
the  time  of  his  report.  The  suit  resulted  in  a  verdict  and 
judgment  for  plaintiffs,  assessing  their  damages  at  fSOO. 
Upon  the  motion  of  the  defendant,  the  trial  court  set 
aside  the  verdict  and  judgment  and  granted  a  new  trial. 
The  appeal  is  prosecuted  from  the  order  setting  aside 
the  verdict  and  judgment  for  the  plaintiffs. 
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The  principal  grounds  for  the  motion  for  a  new  trial 
were,  1st,  the  absence  of  the  leading  counsel  for  the  de- 
fendant at  the  time  on  account  of  sickness.  2d.  That 
defendant  had  discovered  new  evidence.  3d.  That  the 
verdict  was  excessive. 

As  to  the  first  ground,  it  is  held  that  a  sufficient 
answer  to  this  motion  is,  that  it  does  not  appear  that 
defendant  requested  a  continuance  of  the  cause  on  this 
account,  but  voluntarily  entered  upon  the  trial  in  the 
absence  of  such  counsel.  While  the  motion  states  that 
defendant  had  left  important  data  of  evidence  with  his 
leading  counsel,  no  fact  material  to  the  issue  is  stated 
which  was  in  the  possession  of  absent  counsel,  and  which 
could  not  be  supplied  at  the  trial.  Again,  two  of  the 
counsel  of  defendant  were  present  at  court,  and  the  fact 
that  defendant  proceeded  voluntarily  with  the  trial, 
whUe  one  was  absent  from  the  court  room,  can  not  be 
made  the  basis  of  a  new  trial. 

As  to  the  second  ground,  as  stated  above,  it  appears 
that  the  party  from  whom  the  newly  discovered  evidence 
was  obtained,  was  a  witness  for  the  defendant,  and  had 
been  for  more  than  six  months;  that  he  was  present  dur- 
ing the  term,  wa^  in  court  as  a  witness,  but  was  not  ex- 
amined. No  diligence  is  shown  whatever  in  not  ascer- 
taining the  facts,  before  or  during  the  trial  from  this 
witness.  Furthermore,  the  facts  to  which  he  proposes 
to  testify  are  controverted.  Again,  if  these  facts  were 
true,  they  could  not,  and  ought  not  to,  affect  the  verdict 
rendered,  in  view  of  the  other  evidence  of  the  case. 

As  to  the  third  ground,  the  record  does  not  contain 
a  scintilla  of  evidence  in  support  of  it.  After  stat- 
ing that  tliere  were  160  acres  of  land,  which  one  of 
the  mortgagors  had  previously  sold  and  conveyed  away, 
and  which  deed  was  of  record  and  easily  discovered  at 
the  time  of  the  report  of  the  defendant,  it  is  then  an- 
nounced by  the  court  that  while  the  value  of  the  loss  to 
the  mortgagees  may  not  have  justified  the  amount  of  the 
verdict,  still  this  court  can  not  determine  that  fact  in 
the  absence  of  all  testimony  that  it  was  of  less  value. 

It  is  held  that  the  new  trial  should  not  have  been 
granted  upon  the  evidence  contained  in  the  bill  of  excep- 
tions. The  judgment  granting  a  new  trial  is  set  aside 
and  annulled,  and  judgmeent  here  rendered  reinstat- 
ing the  judgment  rendered  by  the  trial  court. 

Opinion  by  Coleman,  J. 


Digitized  by  VjOOQIC 


672  SUPREME  COURT  tNov.  Term. 

McDonald  v.  The  State. 

Appeal  from  Montgomery  City  Court. 

Tried  before  the  Hon.  A.  D.  Sayre. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  conricted  for  an 
assault  with  intent  to  murder.  There  was  an  exception 
reserved  to  the  court's  overruling  the  defendant's  objec- 
tion to  the  leading  question  which  was  asked  one  of  the 
State's  witnesses  by  the  solicitor.  Held,  that  it  was  dis- 
cretionary with  the  lower  court  to  allow  the  question  to 
be  answered,  though  it  was  leading. — Sayre  v.  Durwood, 
35  Ala.  247;  Gassenheimer  v.  State,  52  Ala.  213. 

The  verdict  was  as  follows :  "We,  the  jury,  find  the 
defendant  guilty."  Held,  that  this  was  suflftciently  def- 
inite, and  when  properly  construed  means,  guilty  ad 
charged  in  the  indictment. — Blount  v.  State,  49  Ala. 
381 ;  ailes  v.  State,  52  Ala.  29. 

The  judgment  oif  conviction  is  affirmed. 

Opinion  by  Haralson,  J. 


Lee  V.  The  State. 

Appeal  from  Coneculi  Circuit  Court. 

Tried  before  the  Hon.  John  R.  Tyson. 

John  D.  Burnett,  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  indictment  under  which  the  appellant  was  tried 
Vol.  118. 

Digitized  by  VjOOQIC 


l&»^]  OF  ALABAMA.  .     673 


and  convicted  was  in  the  following  words  and  figures: 
"1.  The  grand  jury  of  said  county  charge  that  before  the 
finding  of  this  indictment  that  David  Lee,  with  intent  to 
injure  or  defraud,  did  falsely  make  or  forge  an  instru- 
ment in  writing  in  words  and  figures  substantially  as 
follows :  'May  19th.  Mr.  Savish  let  Dave  Lee  have  the 
amount  of  $2.    H.  S.  Minous.' 

"2.  And  the  grand  jury  of  said  county  further  charges 
that  before  the  finding  of  this  indictment  Dave  Lee,  with 
intent  to  injure  or  defraud,  did  falsely  make  or  forge  an 
instrument  in  writing  in  words  and  figures  substantially 
as  follows:  'May  19th.  Mr.  Savish,'  meaning  by  Mr. 
Savish,  Mr.  Savage,  'let  Dave  Lee  have  the  amount  of  $2. 
H.  S.  Minous,'  meaning  by  H.  S.  Minous,  Sip  Minus, 
against  the  peace  and  dignity  of  the  State  of  Alabama. "" 

The  defendant  demurred  to  the  first  count  of  the  in- 
dictment upon  the  ground  that  the  forged  instrument, 
as  set  out  in  said  count,  is  unintelligible,  and  there  is  a. 
want  of  averment  of  extrinsic  facts  rendering  it  intel- 
ligible. To  the  second  count  of  the  indictment,  the  de- 
fendant demurred  upon  the  grounds  that  the  christian 
name  of  Savage,  the  real  name  of  the  person,  as  i» 
averred,  to  whom  the  instrument  is  addressed,  is  not 
stated,  and  there  is  no  averment  that  the  name  was  to 
the  grand  jury  unknown. 

This  court  holds  tliat  the  demurrer  to  the  first  count 
of  the  indictment  was  properly  overruled;  since  the  in- 
strument alleged  to  have  been  forged,  as  set  out  in  the 
count,  is  not  unintelligible,  but  is  simply  an  order  or  re- 
quest for  the  payment  of  the  sum  of  two  dollars,  ad- 
dressed to  a  particular  i)erson,  and  purporting  to  be 
signed  by  a  particular  person  as  drawer  or  maker.  As  s 
to  the  demurrer  to  the  second  count,  it  was  held  that  the 
common  law  rule  that  the  indictment  for  forgery  must 
aver  with  particularity  the  name  of  the  person  intended 
to  be  defrauded,  is  changed  by  statute. — Code  of  1886, 
§4903.  The  demurrer  to  this  indictment  was,  there- 
fore, properly  overruled. — Jones  v.  State,  50  Ala.  61; 
Headley  v.  State,  106  Ala.  109;  Williams  v.  State,  61 
Ala.  33. 

The  judgment  of  conviction  is  affirmed. 

Opinion  by  Brickell,  C.  J. 
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Grlgfgrors  v.  The  State. 

Appeal  from  Wilcox  County  Court. 

Tried  before  the  Uon.  James  T.  Beck. 

Xo  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  api>ellant  was  indicted,  tried  and  convicted  of 
arson  in  the  third  degree.  The  judgment  of  conviction 
is  affirmed  on  the  authority  of  Leonard  v.  State,  96 
Ala.  108;  James  v.  State,  104  Ala.  20;  Taylor  v.  State, 
114  Ala.  20. 

Opinion  Per  Curiam. 


Tray  wick  v.  The  State. 

Appeal  from  Chilton  Circuit  Court. 

Tried  before  tlie  Hon.  N.  D.  Denson. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  indicted,  tried  and  convicted  for 
selling  spirituous,  vinous  or  malt  liquors  in  Chilton 
county,  without  a  license  and  contrary  to  law. 

There  was  but  one  witness  introduced  for  the  State, 
and  his  testimony  showed  that  the  defendant  was  guilty 
as  charged.  The  defendant  requested  the  court  to  give 
the  general  affirmative  charge  in  his  behalf,  and  duly 
excepted  to  the  court's  refusal  to  give  said  cliarge.  The 
refusal  to  give  said  charge  presents  the  only  question 
for  review.    The  judgment  of  conviction  is  affirmed. 

Opinion  by  McClellan^  J. 
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Wrigrht  V.  Trultt. 

Appeal  from  the  City  Court  of  Anniston. 
Tried  before  the  Hon.  James  W.  Lapsley. 
Matthews  &  Whiteside^  for  appellant. 
Caldwell  &  Johnston^  for  appellee. 

This  action,  brought  by  the  appellee  against  the  appel- 
lant, counted  upon  a  promissory  note.  The  defendant 
interposed  pleas,  in  which  he  averred  that  he  delivered 
to  tte  plaintiff,  as  collateral  security  for  the  note  sued 
on,  a  note  executed  by  one  Greer  and  wife;  that  the 
Greer  note  was  due  at  the  time  of  its  delivery,  and  that 
while  the  plaintiff  held  it,  the  defendant  notified  and 
urged  the  plaintiff  to  sue  said  Greer  on  the  note;  that 
the  amount  thereof  could  have  been  collected  by  ordi- 
nary diligence,  but  that  the  plaintiff  negligently  failed 
to  sue  said  Greer  until  he  moved  out  of  fhe  State, 
whereby  the  defendant  lost  the  amount  of  said  Greer 
note,  and  was  damaged  in  a  sum  exceeding  the  amount 
sued  for  by  the  plaintiff  on  the  note  in  the  present 
action,  and  this  amount  the  defendant  sought  to  set-off 
and  recoup  against  the  claim  of  the  plaintiff. 

Upon  the  trial  of  the  case  by  the  court  without  the 
intervention  of  a  jury,  the  court  held  that  the  defense 
interposed  by  the  defendant  was  not  made  out,  and  ren- 
dered judgment  in  favor  of  the  plaintiff.  On  an  appeal 
from  said  judgment,  this  court  holds  that  upon  the  facts 
shown,  the  finding  of  the  lower  court  was  correct. 

The  judgment  is  aflftrmed. 

Opinion  by  Haralson^  J. 


Bunn  V.  The  State. 

Appeal  from  County  Court  of  Macon. 
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Tried  before  the  Hon.  H.  H.  Hurt. 

E.  P.  MoRRissETT,  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  the  State. 

The  appellant  was  tried  and  convicted  for  trespass 
after  warning.  The  judgment  of  conviction  is  aflftrmed 
on  the  authority  of  Burks  v.  State^  117  Ala.  148. 

Opinion  Per  Curiam. 


Thomas  v.  Town  of  Evergrreen. 

Appeal  from  Circuit  Court  of  Conecuh. 
Tried  before  the  Hon.  John  R.  Tyson. 
John  D.  Burnett,  for  appellant. 
No  counsel  marked  as  appearing  for  appellee. 

The  appellant,  John  Thomas,  was  prosecuted  before 
the  mayor  of  the  town  of  Evergreen  for  an  assault  and 
battery,  and  was  convicted.  From  the  judgment  of  con- 
viction before  the  mayor,  an  appeal  was  taken  to  the 
circuit  court,  where  he  was  again  convicted,  and  from 
the  judgment  of  conviction  in  the  circuit  court  an  appeal 
was  taken  to  this  court. 

The  judgment  of  conviction  is  reversed  and  the  cause 
remanded  on  the  authority  of  Thomas  v.  The  State,  117 
Ala.  178. 

Opinion  by  Haralson,  J. 


Palm  et  al.  v.  Decatur  Mineral  and 
Land  Co. 

Appeal  from  ilorgan  Chancery  Court. 
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Heard  before  the  Hon.  William  H.  Simpson. 
Humes,  Sheffey  &  Speake^  for  appellants. 
Harris  &  Eyster,  for  appellee. 

The  bill  in  this  case  was  filed  by  the  appellants  as 
minority  stockholders  in  the  Decatur  Mineral  &  Land 
Company,  against  said  company  and  Thomas  M.  Scruggs 
and  S.  M.  Nelson.  It  is  averred  in  the  bill  that  said 
Scruggs  and  Nelson  controlled  the  majority  of  the  stock 
of  the  corporation,  used  their  power  in  the  selection  of 
the  board  of  directors  and  dominated  the  management 
of  the  corporation  for  their  personal  advantage.  The 
bill  prays  for  the  removal  of  said  Thomas  M.  Scruggs 
and  S.  M.  Nelson  and  other  members  of  the  board  of 
directors;  for  an  injunction  to  restrain  the  board  from 
voting  unreasonable  salaries,  for  an  accounting  to  ascer- 
tain how  much  they  have  received  over  and  above  what 
is  a  just  and  reasonable  salary,  and  also  that  a  receiver 
of  the  corporation  be  appointed. 

On  the  final  submission  of  the  cause  on  the  pleadings 
and  proof,  the  chapcellor  decreed  that  the  eomplainants 
were  not  entitled  to  the  relief  prayed  for  and  ordered  the 
bill  dismissed. 

On  this  appeal,  the  decree  of  the  lower  court  is 
affirmed,  on  the  authority  of  the  Decatur  if.  d  L.  Co.  v. 
Palm,  113  Ala.  531. 

Opinion  by  Brickell,  C.  J. 


State  of  Alabama  y.  Sagre  Land  and 
Improvement  Co. 

Appeal  from  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  John  C.  Anderson. 
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William  C.  Fitts,  for  appellant. 

J.  Gilder  and  George  Stowers,  for  the  appellee. 

This  was  a  proceeding  in  the  nature  of  a  civil  action, 
to  raise  the  assessed  value,  for  the  purpose  of  taxation, 
of  certain  lands  owned  by  the  appellee.  The  sole  issue 
on  the  pleadings  was  as  to  the  market  value  of  said 
lands.  The  court  holds  that  "Obviously,  the  fact  that 
another  person  gave  in  similar  land  situated  in  the  same 
neighborhood  at  a  certain  valuation  for  taxation,  or  that 
the  said  lands  of  such  other  person  were  assessed  at  a 
certain  valuation,  could  shed  no  legitimate  light  on  this 
issue." 

The  circuit  court  did  not,  therefore,  err  in  excluding 
testimony  of  such  fact;  and  the  motion  for  a  new  trial, 
which  was  based  on  the  theory  that  the  court's  ruling 
was  erroneous,  was  properly  denied. 

The  judgment  in  favor  of  the  defendant  is  affirmed. 

Opinion  by  McClellan,  J. 


Standard  OH  Co.  v.  Woodruff. 

Appeal  from  Birmingham  City  Court. 
Tried  before  the  Hon.  H.  A.  Sharpe. 


( 


Daniel  A.  Greene  and  Tillman  &  Campbell,  for 
appellant. 

Lane  &  White,  for  appellee. 

This  was  a  suit  brought  by  the  appellee  against  the 
appellant,  to  recover  damages  for  personal  injuries.  The 
plaintiff  was,  at  the  time  of  the  injury,  in  fhe  employ  of 
the  defendant.  In  the  complaint,  it  was  alleged  that  the 
injuries  complained  of  were  caused  by  the  negligence  of 
one  Mehaffoy,  who  was  also  in  the  employment  and  ser- 
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vice  of  the  defendant,  and  who  had.  intrusted  to  him,  by 
the  defendant,  superintendence  over  the  plaintiflf  and 
over  the  work  which  was  being  done  by  the  plaintiff. 
There  were  verdict  and  judgment  for  the  plaintiff,  as- 
sessing his  damages  at  five  thousand  dollars. 

On  this  appeal,  after  carefully  examninig  the  testi- 
mony in  the  case,  this  court  is  of  the  opinion  that  tliere 
was  no  evidence  before  the  jury  to  support  the  averments 
of  the  complaint;  and  that,  therefore,  the  case  as  alleged 
in  the  complaint,  was  not  made  out,  and  that  the  general 
affirmative  charge  should  have  been  given  for  the 
defendant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Opinion  Pee  Curiam. 


Atkliis  V.  Bank  of  Piedmont. 

Appeal  from  Calhoun  Chancery  Court. 

Heard  before  the  Hon.  J.  R.  Dowdell. 

F.  L.  Pettus,  for  apixdlant. 

Black  WELL  &  Keith,  for  appellee. 

The  appellee  filed  its  billto  enforce  a  vendor's  lien 
upon  certain  property  described  in  the  bill,  sold  by  com- 
plainant to  respondent,  and  as  evidence  of  the  amount 
respondent  agreed  to  pay  for  the  land,  he  executed  his 
several  promissory  notes,  all  of  which  are  made  exhibits 
to  the  bill  of  complaint.  The  respondent,  in  his  answer, 
admitted  the  purchase  of  the  lots  at  and  for  the  price  as 
averred  in  the  bill,  and  the  execution  of  said  promissory 
notes,  and  made  some  additional  averments  by  way  of 
defense.  Without  detcTuiining  the  question  as  to 
whether  the  facts  averred  in  the  answer  presented  a  de- 
fense, it  is  sufficient  to  say,  that  resj)on(lent  offered  no 
evidence.  The  chancellor  decreed  that  complainant  was 
entitled  to  relief,  and  ordered  accordingly. 
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From  this  decree  the  respondent  appeals,  and  assigns 
the  rendition  thereof  as  error. 

The  decree  of  the  chancellor  is  afllrmed. 
Opinion  by  Coleman,  J. 


Hill  V.  Newton. 

Appeal  from  St.  Clair  Circuit  Court. 
Tried  before  the  Hon.  George  E.  Brewer. 
Inzer  &  Greene,  for  appellant. 
M.  M.  Smith,  for  appellee. 

This  action  was  brought  by  the  appellee,  Mrs.  Annie 
Newton,  against  the  appellant,  I.  W.  Hill,  to  recover  an 
amount  alleged  to  be  due  the  plaintiff  from  the  defend- 
ant for  services  as  a  school  teacher.  There  was  judg- 
ment for  the  plaintiflf,  and  defendant  appeals. 

The  issue  between  the  parties  was,  whether  the  de- 
fendant, in  the  employment  of  the  plaintiflf,  acted  as  the 
agent  of  the  Springville  Institute,  having  authority,  and 
at  the  time  of  the  employment  disclosing  his  representa- 
tive capacity,  or  whether  he  employed  the  plaintiflf  as 
his  assistant,  not  disclosing  that  he  was  acting  for  fhe 
institute.  The  evidence  upon  this  point  was  in  conflict, 
and  on  this  appeal  it  is  held  that  the  trial  court  could 
not,  without  invading  the  province  of  the  jury,  have 
given  the  general  aflftrmative  charge  in  favor  of  either 
party.  And  it  is  further  held,  that  upon  the  issue 
formed,  the  value  of  the  property  of  the  institute  could 
shed  no  light  upon  the  issue,  and  the  evidence  in  respect 
thereto  was  immaterial  and  irrelevant.  It  was  also  held 
that  the  motion  for  a  new  trial  was  properly  overruled. 

The  judgment  was  aflftrmed. 

Opinion  by  Brickell,  C.  J. 
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Eldrldgre  v,  Allen. 

Appeal  from  Anniston  City  Court. 
Tried  before  the  Hon.  James  W.  Lapsley. 
T.  C.  Sexsabaugh^  for  appellant. 
Pelham  &  Acker,  for  appellee. 

This  suit  was  originally  instituted  in  a  justice  of  the 
peace  court,  and  was  brought  by  fhe  appellee  against 
the  appellant,  to  recover  damages  for  the  alleged  breach 
of  an  agreement.  Judgment  rendered  for  the  plaintiff, 
from  which  judgment  the  defendant  appealed  to  the 
city  court.  In  the  city  court  the  cause  was  tried  without 
the  interrention  of  a  jury,  and  judgment  was  rendered 
for  the  plaintiff.  From  this  judgment  the  present  ap- 
peal is  prosecuted.  It  is  held  that  an  examination  of  the 
evidence  justifies  the  conclusion  of  the  court. 

The  judgment  is  afllrmed. 

Opinion  by  Coleman,  J. 


Eugrland  v.  The  State. 

Appeal  from  Shelby  County  Court. 

Tried  before  the  Hon.  D.  R.  McMillan. 

No  counsel  marked  as  appearing  for  appellant. 

William  C.  Fitts,  Attorney-General,  for  tlie  State. 

The  appellant  was  indicted,  tried  and  convicted  of  an 
assault  and  battery. 

The  judgment  of  conviction  is  aflftrmed  on  the  author- 
ity of  Yeldell  v.  State,  100  Ala.  27;  Peagler  v.  State,  110 
Ala.  11. 

Opinion  Per  Curiam. 
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ACTION. 

1.  Revivor  of  action  in  the  name  of  personal  representative;  tDith- 

in  what  time  miist  he  made. — Where  the  plaintiff  in  an  action 
dies  pending  the  suit,  and  the  action  is  revived  within  the 
statutory  period  in  favor  of  a  legally  appointed  administra- 
tor who.  before  trial,  resigns,  such  action  can  not  be  revived, 
after  the  expiration  of  the  period  fixed  by  statute  for  revivor 
(Code  of  1886,  §  2603;  Code  of  1896,  §38),  in  the  name  of  the 
legally  appointed  administrator  de  bonis  non.  (Head,  J., 
dissenting.)     Ex  parte  Howell,  i78. 

2.  Sale  of  decedents  lands;  in  action  for  failure  to  complete   pur- 

chase,  complaint  should  aver  acceptance  and  approval  by  the 
court. — Since  the  administrator's  sale  of  lands  of  a  decedent 
under  an  order  of  the  probate  court  is  judicial  in  its  nature 
and  subject  to  confirmation  by  the  court,  a  complaint  in  an 
action  for  the  recovery  of  loss  sustained  by  failure  of  the  pur- 
chaser to  complete  the  purchase  by  complying  with  the  terms 
thereof,  which  does  not  aver  that  the  bid  of  the  defendant 
was  accepted  and  approved  by  the  court,  or  that  there  was  any 
re-sale  of  the  land,  and  there  are  averred  in  said  complaint 
no  facts  from  which  the  fact  of  such  acceptance  and  approval 
is  a  necessary  inference,  is  insufficient  and  bad  on  demurrer. 
Howison  v.  Oakley,  218. 

3.  Same;  action  for  failure  to  complete  purchase;    sufficient    aver- 

ment in  complaint. — In  an  action  for  the  recovery  of  loss  sus- 
tained by  the  re-sale  of  land  of  a  deceased,  which  was  pur- 
chased by  the  defendant  at  a  sale  on  credit  under  a  decree  of 
the  probate  court,  which  re-sale  was  occasioned  by  the  failure 
of  the  purchaser  to  complete  the  purchase  by  complying  with 
the  terms  of  the  sale,  the  averment  of  the  complaint  that  the 
probate  court  ordered  a  re-sale  "on  account  of  his  (defend- 
ant's) failure  to  give  notice  with  approved  security,"  and  that 
the  lands  were,  therefore,  sold  in  obedience  to  said  order,  is 
not  demurrable,  since  said  averment  is  sufficient  to  show 
that  the  defendant's  bid  was  accepted  by  the  court,  and  the 
re-sale  was  ordered  solely  because  of  his  failure  to  furnish  the 
required  security.    Ih.  218. 

4.  Same;  same;  action    properly    brought    in    the    name    of    the 

heirs. — An  action  for  damages  for  the  failure  of  a  purchaser 
of  a  decedent's  lands,  sold  under  a  decree  of  the  probate  court 
for  partition  among  heirs,  to  complete  the  sale,  may  be  prop- 
erly brought  in  the  name  of  the  heirs;  the  legal  title  to  the 
lands  being  in  such  heirs  and  they  being  entitled  to  the  pro- 
ceeds of  the  sale  thereof,  and  likewise  to  anything  recovered 
for  the  breach  of  the  contract.    lb.  210. 

5.  Action  for  money  had  and  received;  when  maintainable  against 

a  bank  for  money  collected  by  its  agents. — Where  a  draft 
drawn  by  the  seller  of  merchandise  on  the  purchaser  is  pay- 
able to  the  order  of  the  cashier  of  a  bank«  and  such  bank 
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sends  it  to  a  bank  at  the  place  of  the  purchaser's  residence, 
indorsed  for  collection  on  its  own  account,  the  purchaser  who 
is  the  drawee  In  the  draft  has  a  right  to  treat  the  sending 
bank  as  the  principal  and  the  collecting  bank  its  agent;  and 
if.  after  the  payment  of  such  draft  the  drawee,  for  cause, 
rescinds  the  sale,  he  can  maintain  an  action  for  money  had 
and  received  against  the  sending  bank,  although  the  money 
was  still  in  the  hands  of  the  collecting  bank.  Eufaula  Qro- 
eery  Co,  v.  Missouri  Nat,  Bank,  4O8. 

6.  Action   against  an   ctccommodation   acceptor   on  a    Mil   of    ex- 

change; sufflciency  to  show  acceptance  a  Mnding  obligation. 
In  an  action  against  an  accommodation  acceptor  of  a  bill  of 
exchange,  where  the  defendant  set  up  by  special  plea  that  he 
indorsed  the  bill  solely  for  the  accommodation  of  the  drawer 
and  for  a  special  purpose,  and  that  there  had  been  a  diver- 
sion of  the  bill  of  exchange  by  the  plaintift  from  the  express 
purpose  for  which  it  was  accepted,  with  knowledge  that  it 
had  been  diverted,  a  replication  to  said  plea  which  avers  that, 
notwithstanding  the  diversion  alleged  in  defendant's  special 
plea,  the  drawer  gave  to  the  defendant  at  the  time  of  his 
acceptance,  his  promissory  note  for  the  amount  of  the  bill  of 
exchange,  "in  consideration  of  said  acceptance,"  is  insuffi- 
cient, in  that  it  fails  to  show  for  what  purpose  the  note  was 
•  given  to  the  defendant — whether  it  was  given  in  exchange 
for  such  acceptance  or  as  security  therefor.  Farley  National 
Bank  v.  Henderson,  W, 

7.  Ratification;  client's  instruction  to  his    attorney    to    withdraw 

suit  relieves  the  former  from  effect  of  judgment. — ^A  client 
may,  after  suit  is  brought,  revoke,  in  part,  the  authority  pre- 
viously given  to  4iis  attorney  to  institute  suit  against  the 
same  person  on  several  claims,  by  instructing  him  to  with- 
draw one  of  said  claims  from  suit;  and  by  so  instructing  his 
attorney,  the  client,  if  he  had  not  received,  or,  having  re- 
ceived, had  not  retained  any  benefit  from  the  disobedience  of 
his  instructions,  can  escape  the  effect  of  such  disobedience  on 
the  part  of  the  attorney,  which  resulted  in  a  Judgment  on  the 
claim  directed  to  be  withdrawn  from  the  suit  and  which 
would,  otherwise,  have  amounted  to  a  ratification  by  the 
client  of  an  act  disconnected  with  such  suit    Ih.  44^, 

ADVERSE  POSSESSION. 

1.  Deed;  adverse  possession  by  life  tenant;  ejectment  by  remain- 
derman.— Where  a  deed  conveying  a  life  estate  with  the  re- 
mainder to  the  children  of  the  life  tenant  is  inoperative  as 
a  conveyance  of  the  legal  title,  by  reason  of  defects  in  its 
execution,  in  that  there  was  no  attestation  or  acknowledg- 
ment the  life  tenant,  though  in  possession  of  such  lands  for 
more  than  ten  years,  does  not  acquire  by  adverse  possession  a 
perfect  legal  title  as  against  the  reversion;  and  upon  the 
death  of  the  life  tenant  after  such  posession,  the  remainder^ 
men  in  the  deed,  who  were  the  heirs  at  law  of  the  tenant  for 
life,  do  not  inherit  a  perfect  legal  title,  or  any  estate  from 
the  life  tenant;  and  being  the  owners  of  only  an  equitable  es- 
tate under  the  defective  deed,  the  remaindermen  can  not  main- 
tain an  action  of  ejectment  against  the  grantor  in  said  deed. 
(Hall  V.  Caperton,  87  Ala.  285.  overruled  in  so  far  as  it  an- 
nounces a  contrary  doctrine.)     Caperton  v.  Hall,  265. 

See  Easements,  1-3. 
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1.  Insurance;  evidence  as  to  plaintiff*8  agent  signing  plaintifTs  name 

to  affidavit  of  loss  admissible. — In  such  an  action,  evidence 
that  the  agent  of  plaintiff  signed  plaintiff's  name  to  the  affi- 
davit of  loss,  made  after  the  destruction  of  the  insured  prop- 
erty by  fire,  as  his  own,  and  without  disclosing  the  fact  that 
he  was  signing  the  plaintiff'^  name,  is  admissible  in  evidence 
as  bearing  upon  the  issue  of  the  bona  fides  of  the  sale  of  the 
goods  to  the  plaintiff.  Manchester  Fire  Assur.  Co,  v,  Feibel- 
man,  808. 

2.  Same;  evidence  as  to  ownership  of  property  by  plaintifTs  agent 

admissible. — In  an  action  on  a  fire  insurance  policy,  where 
one  of  the  issues  of  the  case  was  as  to  the  ownership  of  the 
policy  by  the  plaintiff,  evidence  of  the  statements  by  plain- 
tiff's general  agent,  who  managed  plaintiff's  business,  to  the 
effect  that  he,  the  agent,  was  the  owner  of  the  insured  proiH 
erty,  is  admissible.  lb.  808. 
8.  Same;  same;  opinion  as  to  who  defendant's  agent  thought  he 
was  dealing  with  inadmissible. — In  such  a  case  testimony 
of  the  defendant's  agent,  that  at  the  time  of  consenting  to 
the  transfer  of  the  policy  from  the  one  to  whom  it  was  issued 
to  the  plaintiff,  testimony  of  the  defendant's  agent  as  to  whom 
he  thought  he  was  consenting  for  the  transfer  to  be  made, 
whether  to  the  plaintiff's  agent  or  to  the  plaintiff  himself,  is 
inadmissible.    lb.  80S. 

4.  Same;    agent    of    corporation    engaging    in    business    without 

license  can  be  prosecuted. — The  agent  of  a  corporation  carry- 
ing on  the  business  of  the  corporation  without  a  license 
therefor  being  taken  out,  as  required  by  an  ordinance  of  the 
city  where  the  business  is  engaged  in.  may  be  prosecuted 
and  convicted  for  the  violation  of  such  ordinance.  N.  C.  & 
8t.  L.  R  .R.  Co.  V.  Aitalla,  862. 

5.  Principal  and  agent;    liability   of  each  for   money  had   and  re- 

ceived.— ^Where  an  authorized  agent  receives  and  holds 
money,  which  ex  equo  et  bono  belongs  to  another  person,  the 
latter  may  elect  to  hold  either  the  principal  or  the  agent  re- 
sponsible, and  can  maintain  an  action  for  money  had  and  re- 
ceived against  the  one  so  elected  to  be  held.  Eufaula  Grocery 
Co.  V.  Missouri  Nat.  Bank,  408. 

6.  Same;  same;  election  as  to  one  is  a  renunciation  as  to  the  other. 

Where  one.  who  is  entitled  to  elect  whether  he  will  hold  a 
principal  or  his  agent  responsible  for  money  had  and  re- 
ceived, has  elected  to  hold  the  principal,  he  thereby  makes 
a  renunciation  of  all  remedy  against  the  agent;  and  vice 
versa.    lb.  408. 

7.  Action  for  money  had  and  received;  when  maintainable  against 

a  bank  for  money  collected  by  its  agent. — Where  a  draft 
drawn  by  the  seller  of  merchandise  on  the  purchaser  is  pay- 
able to  the  order  of  the  cashier  of  a  bank,  and  such  bank 
sends  it  to  a  bank  at  the  place  of  the  purchaser's  residence 
indorsed  for  collection  on  its  own  account,  the  purchaser  who 
is  the  drawee  in  the  draft  has  a  right  to  treat  the  sending 
bank  as  the  principal  and  the  collecting  bank  its  agent;  and 
if,  after  the  payment  of  such  draft,  the  drawee,  for  cause, 
rescinds  the  sale,  he  can  maintain  an  action  for  money  had 
and  received  against  the  sending  bank,  although  the  money 
was  still  in  the  hands  of  the  collecting  bank.    lb.  408. 

8.  Same;    same;    admissibility    of    evidence. — ^Where    a   bank,     to 

whose  cashier  a  draft  drawn  by  a  seller  of  merchandise  on 
the  purchaser  is  made  payable,  sends  such  draft  for  collec- 
tion on  its  own  account  to  a  bank  located  at  the  place  of  the 
drawee's  residence,  and  after  the   payment   thereof   by   the 
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drawee  he  rescinds  the  purchase  for  cause  and  brings  an 
action  against  the  sending  bank  for  money  had  and  received, 
the  defendant  in  such  action  is  estopped  to  deny  that  it  was 
the  owner  of  the  draft;  and  evidence  of  facts  that  such  draft 
was  only  delivered  to  it  by  the  drawer  for  collection,  is  in- 
admissible in  evidence.    /&.  4O8. 

9.  Same;  same. — In  an  action  for  money  had  and  received   against 

a  bank,  to  recover  back  money  paid  by  mistake  of  fact  on  a 
draft  drawn  on  the  plaintiff  for  the  price  of  merchandise, 
where  the  said  draft  which  was  sent  to  a  bank  where  the 
plaintift  resided,  was  payable  to  the  cashier  of  the  defendant 
bank  and  w^s  by  it  indorsed  for  collection  on  its  own  account 
to  the  bank  where  the  drawee  resided,  the  principle  that 
when  the  owner  of  a  security  deposits  it  for  collection,  in  a 
bank  located  remotely  from  the  place  of  payment,  he  thereby 
authorizes  such  bank  to  employ  a  reputable  bank,  located  at 
the  place  of  payment,  to  make  the  collection,  has  no  applica- 
tion,   lb.  408. 

10.  Equitable  estoppel;  sale  by    agent  of  .  corporation. — While    the 

agent  of  a  corporation  can  convey  no  legal  title  to  the  lands 
owned  by  said  corporation,  unless  his  authority  to  sell  and 
convey  be  in  writing,  yet  the  directors  of  a  corporation  may, 
by  their  conduct,  estop  themselves  from  disputing  the  au- 
thority of  the  agent  to  bind  the  corporation  by  a  sale  made 
by  him,  where  the  agent  acted  openly  and  notoriously,  and 
the  corporation  acquiesced  for  a  long  time  in  the  conveyance; 
thus  creating  an  equitable  estoppel  in  pais.  Hoene  v.  PollaJc, 
617. 

11.  Same;  same;  case  at  bar. — Where  the  directors  of  a  corporation 

owning  all  of  its  capital  stock,  prepared  a  deed  conveying  its 
entire  property  and  sent  it  to  a  third  person  to  be  executed 
by  him  as  president  of  the  corporation,  and  after  he  had  so 
executed  it  and  returned  it  to  the  directors  said  deed  was 
delivered  and  the  grantor  was  placed  in  possession,  there  is 
created  an  equitable  estoppeL  and  all  of  the  directors  are 
estopped  from  attacking  the  deed  as  being  executed  by  one 
who  was  not  the  president  of  the  corporation,  and  without 
authority.    lb.  617. 

APPEALS. 

1.  Error    without    injury;    construction    of    statute. — The    statute 

which  requires  that  a  judgment  of  conviction  in  a  criminal 
case  must  not  be  reversed  because  of  error,  when  the  appellate 
court  is  satisfied  that  no  injury  resulted  therefrom,  (Cr.  Code 
of  1896,  §4333),  when  applied  to  the  refusal  to  give  a  charge 
requested  by  the  defendant,  must  be  construed  to  mean  that 
the  court  must  be  satisfied  that  the  verdict  of  the  jury  would 
not  have  been  different  if  the  charge  had  been  given;  and 
if  not  so  satisfied,  the  judgment  of  conviction  must  be  re- 
versed.   Dennis  v.  State,  72. 

2.  Evidence;  error  without  injury  in  the  admission  of  evidence 

will  not  warrant  a  reversal. — Under  the  provisions  of  the 
statute  (Code  of  1896,  §  4333),  that  a  conviction  in  a  criminal 
case  must  not  be  reversed  for  error,  when  the  court  is  satisfied 
that  no  injury  resulted  therefrom  to  the  defendant,  this  court 
will  not  reverse  a  conviction  for  forgery  for  error  in  exclud- 
ing questionable  evidence  that  the  person,  upon  whom  the 
forgery  was  practiced  was  not  deceived  by  the  forgery,  when 
there  is  other  undisputed  evidence  in  the  case  that  fraud  was 
practiced  upon  said  person  and  she  was  deceived  by  the  for- 
gery.   Murphy  v.  State,  1S7. 
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3.  Trial  hy  court  without  jury;  when  error  in  admission  of  evi- 

dence requires  a  reversal. — ^Where  a  cause  is  tried  by  the 
court  without  a  Jury,  the  admission  of  illegal  evidence  raises 
a  presumption  of  injury  and  requires  a  reversal  of  the  judg* 
ment,  unless  the  remaining  evidence  is  without  conflict  and 
is  sufficient  to  support  the  judgment.  (Overruling  and  mod- 
ifying the  following  cases,  in  so  far  as  they  conflict  with  the 
rule  here  announced:  Scarbrough  v.  Borders  &  Co.,  115  Ala. 
446;  Berlin  Machine  Works  v.  Alabama  Furniture  Co.,  112 
Ala.  488;  York  Manfg.  Co.  v.  Bessemer  Ice  Manfg.  d  Storage 

Co.,  Ill  Ala.  332;  McAnally  v.  Hawkins  Lumber  Co.,  109  Ala. 
307;  Ramey  v.  Peeples  Grocery  Co.,  108  Ala.  476;  Holmes   v. 

State,  108  Ala.  24 ;  Bayonne  Knife  Co.  v.  Umbenhauer,  107  Ala. 
496;  Woodrow  v.  Hawving,  105  Ala.  240;  McDonald  v.  Jacobs, 
85  Ala.  64;  Qaillard  v.  Duke,  57  Ala.  619;  Hurt  v.  Nave,  49 
Ala.  459;  Kirksey  v.  Kirksey,  41  Ala.  626;  Bogle  v.  Bogle,  23 
Ala.  544.)  Coleman  and  Haralson,  JJ.,  dissenting.  First 
Nat.  Bank  v.  Chaf/in,  246. 

4.  Chancery  practice;  docket  memorandum  not  a  decree  and  will 

not  be  reviewed. — ^A  memorandum  entered  on  a  court  docket 
is  not  the  equivalent  of  a  decree,  and  will  not  support  an  as- 
signment of  error;  and,  therefore,  the  rulings  of  a  chancel- 
lor will  not  be  reviewed  when  the  only  record  of  them  is  the 
docket  memorandum  made  by  the  chancellor,  which  is 
transcribed  in  the  record  on  appeal.  Pickering  v.  Townsend 
d  Brown,  351. 

5.  Pleading  and  practice;  error  in  sustaining  demurrer  to   special 

count;  when  not  without  injury,  although  plaintiff  could  have 
had  the  same  benefit  under  the  common  counts. — ^When  a 
complaint  contains  the  common  counts  and  a  special  count, 
the  presumption  of  injury  arising  from  error  must  prevail  and 
will  work  a  reversal,  although  the  plaintift  could,  under  the 
common  counts,  have  given  evidence  of  all  matters  which 
would  have  been  available  under  the  special  count,  unless  it 
afflrmative  appears  that  such  evidence  was  introduced.  Lam- 
bie  V.  Sloss  I.  d  8.  Co.  W- 

6.  Evidence;  error  in  the  admission  of  evidence;  how  considered  on 

appeal. — ^Where  on  an  appeal  to  this  court  from  a  judgment  In 
favor  of  the  contestant  in  a  contest  of  an  election,  it  ap- 
pears that  the  court  erroneously  refused  to  permit  the  con- 
testee  to  show  that  a  certain  person  voted  illegally  for  the 
contestant,  it  can  not  be  said  that  the  error  was  without  in- 
jury, although  the  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury,  and  the  bill  of  exceptions  did  not  pur- 
port to  set  out  all  the  evidence;  and  for  such  error  the  judg- 
ment should  be  reversed. — (Bbiokell,  C.  J.,  and  Ck>LEMAN,  J., 
dissenting.)    McDonald  v.  Wood,  589. 

APPOINTMENTS. 

1.  Constitutional  law;  removal  of  tax  assessor  from  office  by 
the  Governor  unconstitutional. — A  tax  assessor  can  be  re- 
moved from  office  only  in  the  mode  prescribed  by  the  Con- 
stitution, and  the  provisions  of  the  act  approved  February 
28,1887,  (Acts  of  1880-87,  p.  1),  which  undertakes  to  authorize 
the  Oovemor  to  suspend  tax  assessors,  and  to  appoint  tax 
commissioners  to  perform  the  duties  of  the  assessors  so  sus- 
pended, is  unconstitutional  and  void,  as  violative  of  section  3 
of  Article  VII  of  the  Constitution,  which  provides  that  a  tax 
assessor  may  be  removed  from  office  by  impeachment.  Nolen 
V.  State,  154. 


Digitized  by  VjOOQIC 


688  INDEX. 

APPOINTMENTS— Continued. 

2.  Quo  warranto;  when  properly  resorted  to. — ^Wbere  after  a  tax 

assessor  has  been  suspended  from  office  by  the  Governor,  and 
the  one  who  succeeds  him  by  appointment  of  the  Oovemor 
is  styled  tax  commissioner,  but  discharges  the  duties  of  the 
office  of  tax  assessor,  quo  warranto  is  the  proper  remedy  for 
the  suspended  tax  assessor  to  resort  to  in  order  to  test  such 
Incumbent's  right  to  his  office.    Ih.  154, 

ATTACHMENTS  AND  ATTACHMENT  BOND. 

1.  Levy  of  attachment  hy  sheriff;  presumption  that  property  is 
subject  to  levy. — ^Where  a  sheriff  levies  an  attachment  regu- 
larly issued  upon  certain  property  as  the  property  of  the  de- 
fendants, the  presumption  obtains  that  the  property  so  levied 
upon  was  liable  to  the  attachment,  and  imposes  a  prim^  facie 
liability  upon  the  sherift  to  preserve  and  apply  the  property 
to  the  judgment  when  rendered.    Smith  v.  Heineman,  195. 

'^.  Partnership;  no  exemption  as  against  debts  of  firm;  defense 
hy  sheriff  for  failure  to  levy  attachment. — Under  the  provis- 
ions of  the  statute  (Code  of  1886,  §2513;  Code  of  1896,  §2039), 
as  against  partnership  debts,  there  can  be  no  exemption  as 
to  partnership  property;  and  the  fact  that  the  assets  of  a 
partnership  purchased  by  one  of  the  partners  from  the  other 
members  of  the  firm  did  not  exceed  in  value  the  amount 
exempt  by  law,  constitutes  no  defense  to  an  action  against  a 
sherift  for  his  failure  to  levy  upon  such  property  an  attach- 
ment sued  out  by  the  partnership  creditor.    Ih.  195. 

3.  Action  against  sheriff  for  failure  to   levy  attachment;   burden 

of  proof. — The  presumption  being  that  sworn  public  officers 
have  performed  their  duty,  one  seeking  to  hold  a  sherift  liable 
for  failure  to  make  the  levy  of  an  attachment  assumes  the 
burden  of  showing  that  the  defendant  in  the  attachment  suit 
owned  property  subject  to  levy  which  the  sherift  neglected  to 
seize.    Ih.  195. 

4.  Same;    same;    sufficiency    of    proof. — In   an    action  against    a 

sherift,  to  recover  damages  for  failure  to  levy  an  attachment 
on  all  the  property  of  the  defendant  subject  to  levy,  evidence 
that  several  days  before  levying  the  attachment  the  defendant 
owned  more  property  than  the  sherift  afterwards  levied  on« 
does  not,  of  itself,  create  a  presumption  against  the  sheriff 
so  as  to  shift  the  burden  on  him  to  show  that  he  levied  on 
all  of  the  property  owned  by  the  defendant  that  was  subject 
to  levy.    Ih.  195. 

5.  Same;    same. — In   an  action  against  a    sheriff  for    failing  to 

sell  or  account  for  property  which  had  been  levied  upon 
under  an  attachment  sued  out  by  the  plaintiffs  against  their 
debtor,  the  burden  is  upon  the  plaintiffs  to  show  the  extent 
of  their  damage  by  proof  of  the  value  of  the  property  at  the 
time  of  the  levy.    Ih.  195 

6.  Same;    liability    of    sheriff    for    failure    to    levy    attachment. 

A  sheriff  is  not  liable  for  his  failure  to  levy  an  attachment 
on  property  subject  to  a  prior  hona  fide  incumbrance,  which 
exceeds  the  value  of  the  property;  since  the  attaching  credi- 
tors were  not  damaged  by  such  failure.    Ih.  195. 

..  Same;  same;  effect  of  prior  attachment. — The  fact  that  a 
prior  attachment  has  been  levied  upon  the  property  of  a  deb- 
tor, does  not  justify  a  sheriff  in  failing  to  levy  a  subsequent 
attachment  on  the  same  property,  if  the  prior  attachment  had 
been  discharged  before  the  term  of  the  later  attachment,  /d. 
195. 

8.  Action  against  sheriff  for  failure  to   levy  attachment;    irrele- 
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vant  evidence. — In  an  action  against  a  sheriff  for  failing  to 
levy  an  attachment,  evidence  as  to  whether  the  defendants  in 
the  attachment  suit,  who  were  saloon  keepers,  had  taken  out 
a  license  as  retailers,  is  irrelevant  immaterial  and  inadmissi- 
ble.   i&.  195. 

ATTORNEY. 

1.  Ratification;  cUenVa  instruction  to  his  attorney  to  withdraw  suit 
relieves  the  former  from  effect  of  judgment. — A  client  may. 
after  suit  is  brought,  revoke  In  part,  the  authority  previously 
given  to  his  attorney  to  institute  suit  against  the  same  person 
on  several  claims,  and  by  so  Instructing  his  attor- 
ney, the  client,  if  he  had  not  received,  or,  having  received,  had 
not  retained  any  benefit  from  the  disobedience  of  his  instruc- 
tions, can  escape  the  effect  of  such  disobedience  on  the  part  of 
the  attorney,  which  resulted  in  a  judgment  on  the  claim 
directed  to  be  withdrawn  from  the  suit  and  which  would,  other- 
wise, have  amounted  to  a  ratification  by  the  client  of  an  act 
disconnected  with  such  suit.    Farley  Nat.  Bank  v.  Henderson, 

BANKS. 

1.  Corporations;  Uahility  of  treasurer  for  funds  deposited  in  hank 

Where  the  treasurer  of  a  corporation,  acting  without  com- 
pensation and  who  is  a  mere  gratuitous  bailee,  deposited  in 
his  name  as  such  treasurer  for  safe  keeping  funds  in  a. 
bank,  which  was  considered  solvent  by  himself  and  other 
prudent  men,  he  is  not  liable  to  the  corporation  for  a  loss  of 
such  funds,  occassioned  by  the  subsequent  failure  of  said 
bank.    Booth  v.  Dexter  Fire  Co.  S69. 

2.  Same;  same;  when  note  given  to  cover  supposed  liability  i» 

founded  upon  valuable  consideration. — ^Where  the  treasurer  of 
a  corporation,  who  acted  in  such  capacity  without  compensa- 
tion, deposited  for  safe  keeping  corporate  funds,  in  his  name 
as  such  treasurer,  in  a  bank  considered  solvent  by  himself 
and  other  prudent  men.  and  after  the  loss  to  the  corporation 
of  such  funds,  occasioned  by  the  subsequent  failure  of  the 
bank,  the  treasurer  executes  to  the  corporation  a  note,  pay- 
able three  years  from  date,  in  consideration  of  the  corpora- 
tion releasing  him  and  the  sureties  on  his  bond  as  treasurer 
and  the  bank  from  all  claims  for  the  loss  of  such  funds, 
such  note  is  founded  on  a  sufficient  consideration,  and  is  a 
valid,  personal  obligation  of  such  treasurer.    lb.  369. 

3.  Action  for  money  had  and  received;  when  maintainable  against 

a  bank  for  money  collected  by  its  agents. — ^Where  a  draft 
drawn  by  the  seller  of  merchandise  on  the  purchaser  is  pay- 
able to  the  order  of  the  cashier  of  a  bank,  and  such  bank 
sends  it  to  a  bank  at  the  place  of  the  purchaser's  residence, 
indorsed  for  collection  on  its  own  account,  the  purchaser  who 
is  the  drawee  in  the  draft  has  a  right  to  treat  the  sending 
bank  as  the  principal  and  the  collecting  bank  its  agent;  and 
if,  after  the  payment  of  such  draft,  the  drawee,  for  cause, 
rescinds  the  sale,  he  can  maintain  an  action  for  money  had 
and  received  against  the  sending  bank,  although  the  money 
was  still  in  the  hands  of  the  collecting  bank.  Eufaula  Grocery 
Co.  V.  Missouri  Nat.  Bank,  408. 

4.  Same;    same;    admissibility    of    evidence. — ^Where.a   bank   to 

whose  cashier  a  draft  drawn  by  a  seller  of  merchandise  on 
the  purchaser  is  made  payable  sends  such  draft  for  coUec- 
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tion  on  its  own  account  to  a  bank  located  at  the  place  of  the 
drawee's  residence,  and  after  the  payment  thereof  by  the 
drawee  he  rescinds  the  purchase  for  cause  and  brings  an 
action  against  the  sending  bank  for  money  had  and  received, 
the  defendant  in  such  action  is  estopped  to  deny  that  it  was 
the  owner  of  the  draft;  and  evidence  of  facts  that  such  draft 
was  only  delivered  to  it  by  the  drawer  for  collection,  is  in- 
admissible in  evidence.  lb.  -^(fS. 
5.  Same:  same. — In  an  action  for  money  had  and  received  against 
a  bank,  to  recover  back  money  paid  by  mistake  of  fact  on  a 
draft  drawn  on  the  plaintiff  for  the  price  of  merchandise, 
where  the  said  draft  which  was  sent  to  a  bank  where  the 
plaintiff  resided,  was  payable  to  the  cashier  of  the  defendant 
bank  and  was  by  it  indorsed  for  collection  on  its  own  account 
to  the  bank  where  the  drawee  resided,  the  principle  that 
when  the  owner  of  a  security  deposits  it  for  collection,  in  a 
bank  located  remotely  from  the  place  of  payment,  he  thereby 
authorizes  such  bank  to  employ  a  reputable  bank,  located  at 
the  place  of  payment,  to  make  the  collection,  has  no  applica* 
tion.    lb.  IfOS. 

See  Bills  of  Exchange  and  Bank  Checks. 
BILLS  OF  EXCHANGE  AND  BANK  CHECKS. 

1.  Action  for  money  had  and  received;  when  maintainable  against 

a  bank  for  money  collected  by  its  agents. — Where  a  draft 
drawn  by  the  seller  of  merchandise  on  the  purchaser  is  pay- 
able to  the  order  of  the  cashier  of  a  bank,  and  such  bank 
sends  it  to  a  bank  at  the  place  of  the  purchaser's  residence, 
indorsed  for  collection  on  its  own  account,  the  purchaser  who 
is  the  drawee  in  the  draft  has  a  right  to  treat  the  sending 
bank  as  the  principal  and  the  collecting  bank  its  agent;  and 
if,  after  the  payment  of  such  draft,  the  drawee,  for  cause, 
rescinds  the  sale  he  can  maintain  an  action  for  money  had 
and  received  against  the  sending  bank,  although  the  money 
was  still  in  the  hands  of  the  collecting  bank.  Eufaula  Grocery 
Co.  V.  Missouri  Nat.  BanK,  Jf08. 

2.  Same:    same:    admissibility    of    evidence. — Where   a    bank   to 

whose  cashier  a  draft  is  drawn  by  a  seller  of  merchandise  on 
the  purchaser  is  made  payable  sends  such  draft  for  collec- 
tion on  its  own  account  to  a  bank  located  at  the  place  of  the 
drawee's  residence,  and  after  the  payment  thereof  by  the 
drawee  he  rescinds  the  purchase  for  cause  and  brings  an 
action  against  the  sending  bank  for  money  had  and  received, 
the  defendant  in  such  action  is  estopped  to  deny  that  it  was 
the  owner  of  the  draft;  and  evidence  of  facts  that  such  draft 
was  only  delivered  to  it  by  the  drawer  for  collection,  is  in- 
admissible in  evidence.    lb.  40^. 

3.  Same:   same. — In  an  action  for  money  had  and  received  against 

a  bank  to  recover  back  money  paid  by  mistake  of  fact  on  a 
draft  drawn  on  the  plaintiff  for  the  price  of  merchandise, 
where  the  said  draft,  which  was  sent  to  a  bank  where  the 
plaintiff  resided,  was  payable  to  the  cashier  of  the  defendant 
bank  and  was  by  it  indorsed  for  collection  on  its  own  account 
to  the  bank  where  the  drawee  resided,  the  principle  that 
when  the  owner  of  the  security  deposits  it  for  collection,  in  a 
bank  located  remotely  from  the  place  of  payment,  he  thereby 
autaorizes  such  bank  to  employ  a  reputable  bank,  located  at 
the  place  of  payment,  to  make  the  collection,  has  no  applica- 
tion,   lb.  m- 
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4.  Bill  of  exchange;  liability  of  accommodation  acceptor;  effect  of 

imposed  restrictions. — ^Where  one  accepts  a  bill  of  exchange 
solely  for  the  accommodation  of  the  drawer  and  for  a  special 
purpose,  imposing  restrictions  upon  the  use  to  be  made  of 
the  paper  or  its  proceeds,  he  is,  unless  fraud  is  imputed,  re- 
lieved from  liability  as  acceptor,  if  such  bill  of  exchange  Is 
transferred  to  one  who  takes  it  with  knowledge  that  the 
terms  and  conditions  upon  which  the  accommodation  was 
given  were  violated,  or  who  participates  in  the  diversion  of 
the  paper  to  other  objects  or  uses  than  such  as  were  intended 
when  the  paper  was  made.     Farley  Nat.  Bank  v.  Henderson, 

5.  Same;  same;  what  constitutes  a  diversion. — Where  a  bill  of  ex- 

change is  accepted  solely  for  the  accommodation  of  the 
drawer,  and  for  a  special  purpose,  the  mere  fact  that  the  pa- 
per was  not  used  in  precise  conformity  with  the  agreement 
under  which  the  acceptance  was  made,  does  not  constitute 
a  legal  diversion  of  the  paper;  since,  if  the  paper  as  used 
effects  the  substantial  purpose  for  which  it  was  designed, 
although  the  result  was  not  produced  in  the  precise  manner 
contemplated,  there  is  no  legal  diversion,  unless  there  was 
fraud,  or  the  interest  of  the  accommodation  acceptor  is  there- 
by prejudiced.     lb.  JjfJil. 

6.  Same;    action    against    accommodation    acceptor;    sufficiency  of 

piea. — In  an  action  on  a  bill  of  exchange  against  the  acceptor 
thereof,  a  plea  whicn  avers  that  the  drawer  requested  the  de- 
fendant to  accept  the  bill  of  exchange  for  his  accommodation 
to  be  used  for  a  specific  purpose  and  with  the  understanding 
that  It  should  be  so  used  and  In  consideration  of  a  promise 
to  so  use  it.  he.  the  defendant,  accepted  the  bill  of  exchange 
sued  on.  suflSciently  shows  the  defendant  to  be  an  accommo- 
dation acceptor;  and  such  a  plea  is  not  demurrable  upon  the 
ground  that  it  fails  to  show  a  want  of  consideration  for  the 
acceptance.    lb.  4^/. 

7.  Same;    same;    same. — In     an    action    upon  a    bill    of   exchange 

against  the  drawee  who  had  accepted  It.  where  the  defendant 
sets  up  In  a  special  plea,  by  appropriate  averment,  that  the 
bill  of  exchange  sued  on  was  accepted  by  him  solely  for  the 
accommodation  of  the  drawer  and  for  a  special  purpose,  and 
that  the  drawer,  with  the  knowledge  and  participation  of  the 
plaintiff,  had  diverted  the  bill  of  exchange  and  the  proceeds 
thereof  from  the  purpose  Intended,  It  Is  not  necessary,  for  the 
sufficiency  of  the  said  plea,  that  it  should  go  further  and  neg- 
ative any  or  all  facts  from  which  it  might  be  Inferred  that 
the  purpose  of  the  acceptance  had  been  substantially  effected 
by  the  means  employed,  nor  is  it  necessary  to  aver  In  said 
plea  that  defendant  was  Injured  by  the  diversion,  or  that  his 
Interests  were  prejudiced  thereby;  such  facts  constituting 
matters  for  special  replication.    lb.  W. 

8.  Same;  same;  same. — In  such  an  action,  where  the  defendant  sets 

up  that  the  bill  of  exchange  and  the  proceeds  thereof  were 
diverted  from  the  special  purpose  for  which  the  drawer 
agreed  to  use  the  paper,  it  is  essential  to  the  sufficiency  of  the 
plea  presenting  this  defense,  that  It  aver  that  plaintiff  ac- 
quired the  bill  of  exchange  with  knowledge  of  the  terms  and 
conditions  upon  which  It  had  been  accepted,  and  knew  of  the 
alleged  diversion  at  the  time  of  receiving  it,  or,  in  the  ab- 
sence of  such  averment,  facts  should  be  alleged  to  show  that 
plaintiff  was  not  a  bona  fide  holder  thereof.    lb.  W. 

9.  Same;  transfer  by  drawer  notice  of  its  being  an  accommodation 

paper. — Where  a  bill  of  exchange,  which  is  accepted  solely 


Digitized  by  VjOOQIC 


692  I>sDEX. 

BILLS  OP  EXCHANGE  AND  BANK  CHECKS— Continued, 

for  the  accommodation  of  the  drawer,  is  transferred  by  the 
drawer,  his  transferee  is  chargeable  with  notice  that  it  was 
an  accommodation  paper;  since,  having  no  vitality  in  the 
hands  of  the  drawer,  the  bill  of  exchange  was  not  evidence 
of  an  indebtedness  against  the  acceptor  until  it  was 
negotiated.    Ih.  W, 

10.  Same;  transfer  in  payment  of  antecedent  debt  a  loan;  only  legal 

interest  can  he  charged. — ^Where  the  drawer  of  an  accepted 
bill  of  exchange  transfers  it  to  another  in  payment  of  an 
antecedent  debt,  the  transaction  is  essentially  a  loan  of 
money  by  the  transferee  of  the  paper,  and  not  a  purchase 
thereof;  and.  therefore,  the  transferee  is  prohibited  from 
charging  the  drawer  more  than  the  legal  rate  of  interest.    Ih. 

11.  Action  against  the  acceptor  of  a  hill  of  exchange;  sufficiency  of 

plea  of  usury;  hona  fide  holder. — In  an  action  upon  a  bill  of 
exchange  against  the  acceptor,  where  the  defendant  sets  up 
by  special  plea  that  he  was  an  accommodation  acceptor,  and 
that  the  bill  of  exchange  and  the  proceeds  thereof  were  di- 
vertfed  from  the  special  purpose  for  which  the  drawer  agreed 
to  use  the  paper,  but  such  plea  fails  to  aver  that  the  plaintiff 
acquired  the  bill  sued  on  with  knowledge  of  the  terms  and 
conditions  upon  which  it  was  accepted,  and  of  the  alleged 
diversion,  the  averment  that  the  plaintiff  acquired  the  bill  in 
a  transaction  in  which  he  knowingly  charged  and  received 
from  the  drawer  interest  at  a  greater  rate  than  8  per  cent 
per  annum,  is  insufficient,  as  an  allegation  of  usury,  to  show 
that  the  plaintiff  was  not  a  hona  fide  holder  of  the  bill  of  ex- 
change sued  on;  and,  therefore,  such  plea  is  defective  as  set- 
ting up  a  defense  to  the  action,  and  is  subject  to  demurrer. 
Ih.  m. 

12.  Same;    ratification;    sufficiency    of    replication. — In    an    action 

against  an  accommodation  acceptor  of  a  bill  of  exchange, 
where  the  defendant  set  up  by  special  plea  that  he  indorsed 
the  bill  solely  for  the  accommodation  of  the  drawer  and  for  a 
special  purpose,  and  that  there  had  been  a  diversion  of  the 
bill  of  exchange  by  the  plaintiff  from  the  express  purpose 
for  which  it  was  accepted,  with  knowledge  that  it  had  been 
diverted,  a  replication  to  said  plea  which  avers  simply  that 
the  defendant  ratified  the  diversion  of  the  bill  after  knowl- 
edge that  it  had  been  diverted,  is  insufficient;  since  when  a 
ratification  is  relied  upon,  it  is  necessary  to  allege  the  facts 
constituting  such  ratification.    Ih.  W. 

13.  Bill  of  exchange;  when  accommodation    acceptance   a    hinding 

ohligation. — Where  at  the  time  of  the  acceptance  of  a  bill  of 
exchange,  the  drawer  gives  to  the  acceptor  a  promissory  note 
for  the  amount  of  the  bill  accepted,  the  giving  of  such  note 
makes  the  acceptance  absolutely  binding  upon  the  acceptor, 
when  it  is  given  in  exchange  for  such  acceptance,  so  as  to 
create  an  independent  contract  and  an  absolute  indebtedness 
thereon  to  the  acceptor,  as  distinguished  from  a  mere  secur- 
ity for  the  acceptance.    Ih.  HI. 

14.  Action  against  an  accommodation  acceptor  on  a  hill  of  exchange; 

sufficiency  to  show  acceptance  a  hinding  ohligation. — In  an  ac- 
tion against  an  accommodation  acceptor  of  a  bill  of  exchange, 
where  the  defendant  set  up  by  special  plea  that  he  indorsed 
the  bill  solely  for  the  accommodation  of  the  drawer  and  for  a 
special  purpose,  and  that  there  had  been  a  diversion  of  the 
bill  of  exchange  by  the  plaintiff  from  the  express  purpose  for 
which  it  was  accepted,  with  knowledge  that  it  had  been  di- 
verted, a  replication  to  said  plea  which  avers  that,  notwlth- 
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standing  the  diversion  alleged  In  defendant's  special  plea,  the 
drawer  gave  to  the  defendant,  at  the  time  of  his  acceptance, 
his  promissory  note  for  the  amount  of  the  bill  of  exchange, 
"in  consideration  of  said  acceptance,"  is  insufficient,  in  that  it 
fails  to  show  for  what  purpose  the  note  was  given  to  the  de- 
fendant— whether  it  was  given  in  exchange  for  such  accept- 
ance or  as  security  therefor.    lb.  J^l. 

15.  Action  against  an  accommodation  acceptor    on  a    hill    of    ex^ 

change;  pleading;  sufficiency  of  rejoinder  to  replication  set- 
ting up  ratification. — In  an  action  against  an  accommodation 
acceptor  of  a  bill  of  exchange,  where,  to  a  special  plea  setting 
up  that,  with  the  knowledge  and  participation  of  the  plaintiff, 
the  bill  of  exchange  had  been  diverted  from  the  special  uses 
for  which  it  was  intended,  which  formed  the  condition  upon 
which  the  acceptance  was  made,  the  plaintiff  files  a  replica- 
tion, in  which  he  alleges  that  at  the  time  of  the  acceptance 
the  drawer  gave  to  the  defendant  his  promissory  note  for  a 
like  amount  in  satisfaction  of  and  to  secure  him  for  9uch 
acceptance,  and  that,  before  the  maturity  of  the  note  or  bill 
of  exchange,  the  acceptor  sued  out  an  attachment  against  the 
drawer  for  a  certain  sum.  in  which  was  included  said  note, 
and  recovered  Judgment  against  him,  a  rejoinder  which  avers 
that  the  defendant  had  no  knowledge  of  the  diversion  at  the 
time  of  the  suing  out  of  the  attachment,  and  that  after  learn- 
ing of  the  diversion  he  instructed  his  attorney  to  strike  from 
the  attachment  suit  the  note  which  had  been  given  him  as  in- 
demnity, and  not  to  take  judgment  thereon  in  the  attachment 
suit,  and  to  return  said  note  to  the  drawer,  and  it  is  further 
averred  that  the  acceptor  had  never  asserted  any  claim 
against  the  drawer,  by  reason  of  such  note,  since  he  knew  of 
the  diversion  of  the  bill  sued  on.  such  rejoinder  is  a  com- 
plete answer  to  the  replication  as  setting  up  a  ratification; 
and  the  fact,  that  the  acceptor's  attorney,  contrary  to  his  in- 
structions, did  not  strike  said  note  from  the  suit  but  recov- 
ered judgment  thereon,  does  not  preclude  the  acceptor  from 
setting  up  such  instruction  in  avoidance  of  the  alleged  ratifi- 
cation, if  the  rejoinder  clearly  shows  by  its  averments  that 
the  acceptor  received  no  actual  benefit  from  the  taking  of  the 
judgment  on  said  note,  except  the  mere  existence  of  such 
judgment,  which,  in  the  rejoinder,  he  remits  and  discharges 
to  the  extent  of  said  note.    lb.  ^1. 

16.  Bill  of  exchange;  accommodation  acceptor  estopped  to  set  up 

defense,  by  bringing  suit  on  note  before  maturity  of  accept' 
ance. — ^Where  at  the  time  of  acceptance  by  the  drawee  of 
the  bill  of  exchange,  the  drawer  gives  his  note  for  a  like 
amount  as  the  bill  to  the  acceptor,  in  consideration  of  and 
to  secure  him  for  said  acceptance,  if  before  the  maturity  of 
such  acceptance,  the  acceptor  sues  the  drawer  on  said  note, 
he  is  thereby  estopped  and  precluded  from  asserting,  in  an 
action  against  him  on  the  bill  of  exchange,  any  defense  based 
upon  the  facts  that  the  bill  sued  on  was  accepted  by  him 
solely  for  the  accommodation  of  the  drawer,  for  a  special  pur» 
pose,  and  that  it  had  been  diverted  from  the  uses  contem- 
plated, with  the  knowledge  of  the  plaintift  in  said  suit;  and 
in  such  case,  it  is  entirely  immaterial  and  without  effect,  in 
so  far  as  the  estoppel  is  concerned,  that  the  acceptor,  at  the 
time  he  Instituted  suit  on  the  note,  did  not  know  the  bill 
had  been  diverted,  or  that,  after  acquiring  knowledge  of  such 
fact,  he  instructed  his  attorney  not  to  take  judgment  on  the 
note.    lb.  HI. 

17.  Same;   same;    estoppel   inures  to  benefit  of  transferee  of  MIL 
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In  such  case,  the  estoppel  the  acceptor  has  worked  on  him- 
self Inures  to  the  benefit  of  the  transferee  of  the  bill;  the  re- 
lation of  privity  existing  between  him  and  the  drawer,  /b.  441, 

18.  Action  on  a  bill  of  exchange  by  an  indorsee;  payment;  admissi- 

bility  of  evidence, — In  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  where  the  defense  interposed 
is  payment  by  the  drawer,  a  list  of  the  drawer's  liabilities  to 
the  indorsee,  which  was  prepared  several  months  after  the 
alleged  payment,  by  the  drawer's  book-keeper  under  his  in- 
structions and  at  the  request  of  the  indorser.  and  which  list 
contained  the  acceptance  sued  on.  is  admissible  in  evidence 
as  tending  to  show  that  the  bill  of  exchange  accepted  by  the 
defendant  was  still  an  existing,  unpaid  obligation  to  the 
plaintiff  from  the  drawer.     Steiner  d  Lobman  v.  Jeffries,  o7S. 

19.  Same;  same:  same. — In  an  action  by  an  indorsee  against    the 

acceptor  of  a  bill  of  exchange,  where  the  defense  interposed 
is  payment  of  the  bill  by  the  drawer,  the  fact  that  several 
months  after  the  time  of  the  alleged  payment,  the  drawer 
executed  to  the  acceptor  a  note,  in  which,  together  with 
other  liabilities,  was  included  the  bill  sued  on.  is  admissible 
in  evidence  as  tending  to  show  that  on  the  date  of  the 
execution  of  said  note,  the  drawer  and  the  acceptor  recog- 
nized the  bill  of  exchange  sued  on  as  still  due  and  unpaid.  lb. 
o73. 

20.  Same;  insufficiency  of  evidence  to  prove  payment. — In  an  action 

by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
where  under  the  defense  of  payment  by  the  drawer,  set  up 
by  special  plea,  it  is  shown  that  at  the  maturity  of  the  bill 
sued  on.  the  drawer  sent  a  check  for  the  amount  to  the  plain- 
tiff bank,  but  the  president  of  the  bank  refused  to  apply  the 
check  in  payment  of  said  bill,  insisting  on  applying  it  to 
the  liquidation  of  another  indebtedness  of  the  drawer,  which 
was  agreed  to  by  the  drawer,  and  the  latter  then  instructed 
his  bookkeeper  to  change  the  entry  on  the  stub  of  the  check 
book  60  as  to  show  that  the  check  was  applied  to  the  other 
debt,  and  not  to  the  bill  sued  on,  and  the  check  was  so  ap- 
plied to  the  other  debt  by  the  plaintiff,  and  afterwards,  at 
the  request  of  the  plaintiff,  the  drawer  made  a  list  of  his  lia- 
bilities to  it  in  which  was  included  the  bill  sued  on,  and 
about  the  same  time  he  executed  to  the  acceptor  a  note  lu 
which  was  included,  among  other  liabilities,  the  said  bill 
sued  on,  the  evidence  is  insufficient  to  show  that  the  check 
delivered  to  the  plaintiff  was  received  in  payment  of  the  bill 
sued  on;  but  on  the  contrary,  it  is  sufficiently  shown  that  the 
application  of  the  check  to  the  other  indebtedness  of  the 
drawer  was  ratified  by  him.  and  that  the  bill  of  exchange 
was  an  existing  unpaid  liability.    lb.  olfS. 

21.  Same;  acceptor  has  no  right  to  control  application  of  the  pro- 

ceeds of  the  check. — The  acceptor  of  a  bill  of  exchange  can 
not  control  the  application  of  the  proceeds  of  a  check  given 
by  the  drawer  to  the  indorsee;  and  where  at  the  time  of  de- 
livery of  such  check,  the  drawer  was  otherwise  indebted  to 
the  indorsee,  it  constitutes  no  ground  of  complaint  to  the  ac- 
ceptor, that  before  the  check  so  delivered  was  collected,  the 
drawer  agreed  with  the  indorsee  that  the  proceeds  ther^ 
from  should  be  applied  to  the  other  indebtedness,  and  that  in 
accordance  with  such  agreement  the  proceeds  were  so  ap- 
plied,   lb.  573. 

22.  Same;  liability  of  accommodation  acceptor;  not  entitled  to  de- 

mand for  payment  before  suit. — The  liability  of  the  acceptor 
of  a  bill  of  exchange  not  being  affected  by  the  fact  that  it 
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was  an  accommodation  acceptance,  such  acceptor  is  not  enti- 
tled to  a  demand  for  payment  before  suit  brought;  and  In  an 
action  on  such  bill  of  exchange  against  the  acceptor,  the  fact 
^hat  no  demand  was  made  on  the  defendant  for  payment  be- 
fore the  institution  of  the  suit  is  irrelevant  and  immaterial 
and  not  admissible  in  evidence.    /&.  573. 

BOUNDARIES. 

1.  Evidence;  relevancy   as    to    lines    designated    on    map    or   plat. 

Where  in  the  trial  of  a  case,  the  correct  location  of  the  lines 
designated  upon  a  map  or  plat  is  a  material  issue,  it  is  com- 
petent to  ask  a  witness,  who  is  not  an  expert,  whether  he 
knows  anything  about  such  lines;  such  question  not  neces- 
sarily calling  for  expert  testimony.    McDonald  v.  Wood,  589. 

2.  Same;   same;  competency  of  ivitness. — In  such  a  case,  a  witness 

who  knows  nothing  of  the  true  location  of  the  lines  on  th^^ 
map  inquired  about  except  the  information  derived  by  hio* 
from  a  survey  made  by  the  surveyor  employed  by  him  to  lo- 
cate such  lines,  is  incompetent  to  testify  on  the  subject;  sucn 
testimony  on  his  part  being  merely  hearsay  evidence.    Jh.  589. 

CARRYING  ON  BUSINESS  WITHOUT   LICENSE. 

See  Criminal  Law,  Sub-Title. 

CHANCERY. 

I.  Jurisdiction  and  General  Principles. 

1.  Trusts;     rights    of    cestui     que     trust     enforceable    in    equity. 

Since  at  common  law  a  trustee  is  invested  with  the  legal  title 
to  the  trust  estate  and  all  conveyances  by  him,  whether  in 
breach  of  the  trust  or  not,  operate  upon  the  legal  title  invested 
in  the  grantee,  his  conveyance  is,  therefore,  valid  at  law,  and 
the  rights  of  the  cestui  que  frus^  .upon  a  breach  of  the  trust 
by  the  trustee,  can  only  be  protected  by  resort  to  a  court  of 
equity  to  compel  the  grantee  to  respect  and  execute  the  trust 
as  the  original  trustee  should  have  done.    Robinson  v.  Pierce, 

2.  Same;  same;   same;  case    at    bar. — Where  land  is  conveyed    in 

trust  for  the  benefit  of  the  grantor's  daughter  for  life,  with 
remainder  to  certain  of  her  children,  and  the  trustee  is  given, 
by  the  terms  of  the  instrument,  the  power  to  sell  said  lands 
on  the  request  of  the  life  tenant  in  writing,  and  to  Invest  the 
proceeds  of  said  sale  in  property  to  be  held  in  the  same  man- 
ner as  that  conveyed,  a  conveyance  executed  by  said  trustee, 
though  infected  with  palpable  breaches  of  trust  apparent  upon 
the  face  of  the  conveyance  itself,  is,  in  a  court  of  law,  a  valid 
execution  of  the  trust,  passing  the  legal  title  in  fee  to  the 
premises  to  the  grantee,  and  the  only  remedy  of  the  beneficia- 
ries of  the  trust  for  redress  of  the  breaches  of  the  trust  com- 
mitted by  the  trustee  and  his  vendees,  is  resort  to  a  court  of 
equity.    lb.  273. 

3.  Same;   same;   when   right    to    maintain    bill    accrues. — ^Where 

land  is  conveyed  in  trust  for  the  benefit  of  a  life  tenant  with 
remainder  over  to  heirs  of  the  life  tenant,  and  in  the  instru- 
ment creating  the  trust  the  trustee  is  given  the  power  to  sell, 
upon  the  written  request  of  the  life  tenant,  and  invest  the  pro- 
ceeds of  said  sale  in  property  to  be  held  under  the  same  trust, 
li  the  trustee  in  the  execution  of  the  power  of  sale  makes  a 
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conveyance  of  the  land,  which  is  in  breach  of  the  trust,  such 
conveyance  passes  the  legal  title  in  fee,  and  the  right  of  the 
remaindermen  to  resort  to  a  court  of  equity  to  protect  their 
interest  and  to  compel  the  grantee  to  respect  and  execute  the 
trust  as  the  original  trustee  should  have  done,  accrues  imme- 
diately upon  the  commission  of  the  breach  of  trust;  and  this 
is  true,  even  though  the  life  estate  was  not  terminated  by  the 
death  of  the  life  tenant.    Tb,  273. 

4.  Same;  same;  same;    limitations  of    actions. — ^Where  a   trustee, 

in  breach  of  a  trust  sells  lands  which  were  conveyed  to  him 
for  the  benefit  of  a  life  tenant,  with  remainder  over  to  the 
heirs  of  the  life  tenant,  the  remaindermen's  right  to  maintain 
a  bill  for  the  establishment  of  a  trust  accrues  at  once,  and  if 
they  fail  to  seek  redress  in  a  court  of  equity  for  forty  years 
after  the  conveyance  was  made  by  the  trustee,  the  right  to 
ao  so  is  barred;  and  this  is  true,  even  though  the  life  tenant 
dies  within  the  year  prior  to  the  filing  of  such  bill.  lb.  273. 
(Coleman,  J.,  dissenting,  holds  that  the  deed  of  trust  of  a  trus- 
tee, showing  upon  its  face  that  it  was  made  in  direct  violation 
of  the  power  vested  in  the  trustee,  does  not  divest  the  estate 
of  the  remaindermen,  and  that  upon  the  falling  in  of  the  life 
estate,  the  remaindermen  are  entitled  to  assert  and  recover 
the  estate  given  to  them  by  the  grantor  in  the  deed  of  trust; 
and  that  the  statute  of  limitations  does  not  begin  to  run 
against  the  remaindermen  until  the  termination  of  the  life 
estate.)     lb.  273. 

5.  Redemption  by  making    equitable    contribution;    equity  of    hilL 

Where  after  the  execution  of  a  mortgage,  the  mortgagor  con- 
veys to  his  son  and  daughter,  respectively,  by  separate  deeds, 
all  of  his  right,  title  and  interest  to  several  and  distinct 
portions  of  the  mortgaged  premises,  and  subsequently  the 
mortgage  is  foreclosed  by  a  sale  under  the  power  contained 
therein,  and  from  the  purchaser  at  said  sale  the  son  redeems 
all  of  the  lands,  refusing  to  allow  the  daughter  to  join  with 
him  in  such  redemption,  the  son  as  such  redemptor,  becomes 
the  equitable  assignee  of  the  mortgage,  and  as  such  is  en- 
titled to  contribution  from  the  daughter,  before  she  can 
have  her  part  of  the  lands  released  from  under  the  mort- 
gage; and  upon  the  son's  refusal  to  allow  her  to  contribute, 
she  can  file  a  bill  to  compel  him  to  allow  her  to  make 
equitable  contribution,  and  thereby  release  her  lands  from 
any  claim  he  may  have  as  the  equitable  assignee  of  the  mort- 
gage. (Brickell,  C.  J.,  and  Coleman,  J.  dissenting.)  Jones 
V.  Matkin,  341. 

6.  Corporations;    priority    of    claims    of    employees    over    lien    of 

mortgage  securing  bonds;  what  necessary  to  establish  such 
priority. — ^Where  the  employees  of  a  corporation  seek  in  a 
court  of  equity  to  have  their  claims  for  services,  performed 
within  six  months  next  preceeding  the  appointment  of  a  re- 
ceiver, preferred  and  declared  superior  to  the  lien  of  a  mort- 
gage securing  the  bonds  issued  by  said  corporation,  and  it 
does  not  appear  from  any  testimony  ofTered  that  there  was 
a  diversion  of  the  gross  earnings  of  the  corporation  from  the 
employees  to  the  bondholders,  or  that  the  services  were 
rendered  in  the  betterment  and  permanent  improvement  of 
the  mortgaged  property,  enuring  to  the  benefit  of  the  bond- 
holders, or  that  the  labor  of  the  claimants  was  necessary  to 
continue  the  business  of  the  corporation,  in  order  to  keep  it 
a  going  concern,  or  if  so.  that  such  continuance  was  to  the 
advantage  of  the  bondholders,  or  that  any  income  out  of 
which  wages  of  such  labor  should  be  paid  had  been  realized 
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by  the  receiver  in  the  administration  and  operation  of  the 
business  of  the  corporation,  the  evidence  is  not  suflttcient  to 
establish  the  priority  of  the  claims  as  prayed  for.  Pickering 
et  ah  V,  Townsend  d  Brown,  851. 

7.  Insolvent    corporation;    payment    of    subscription    for    stock; 

equity  of  hill  filed  hy  judgment  creditor  of  corporation. — 
Where  a  subscription  for  stock  in  a  corporation  is  paid  for 
by  the  transfer  of  property  at  a  grossly  fictitious  valuation, 
upon  the  corporation  becoming  insolvent,  a  judgment  creditor 
thereof,  having  exhausted  legal  remedies,  can  maintain  a 
bill  in  eauity  to  compel  the  stockholders  to  pay.  for  the 
satisfaction  of  corporate  debts,  the  difference  between  the  par 
value  of  the  stock  and  the  reasonable  value  of  the  property 
transferred  in  payment  of  their  subscription  to  said  stock.  /&. 
351. 

8.  Husband  and  wife;  purchase  of  land    by    husband   with    wife's 

money;  right  of  wife  to  maintain  bill  to  remove  cloud  from 
title. — Where  in  the  purchase  of  land  by  a  husband,  which  he 
pays  for  with  the  corpus  of  his  wife's  separate  estate,  he  takes 
the  title  thereto  in  his  own  name,  a  subsequent  conveyance  of 
said  lands  by  the  husband  to  the  wife  invests  her  with  the  ab- 
solute fee  simple  title;  and  while  in  possession  as  such  owner, 
the  wife  can  maintain  a  bill  to  have  cancelled  and  removed 
as  a  cloud  on  her  title,  a  deed  to  said  land  to  a  third  person, 
executed  and  delivered  by  the  sheriff  to  him.  as  the  pur- 
chaser of  said  lands  at  a  sale  under  the  levy  of  an  execution 
issued  on  a  judgment  recovered  against  the  husband,  subse- 
quent to  his  conveyance  to  the  wife.    Beddow  v.  Sheppard,  474' 

9.  Estoppel;  liability  of  railroad  company  for  right  of  way;  right  of 

owner  to  maintain  bill  to  recover  compensation  therefor. 
One  who  permits  a  railroad  company,  without  interference, 
to  construct  its  road  over  his  land,  is  not  thereby  estopped 
to  claim  compensation  for  the  right  of  way  so  used;  and 
when  thQ  right  of  way  has  not  been  acquired  by  the  railroad 
company,  either  by  valid  conveyance  or  under  ad  quod 
damnum  proceedings  for  such  purpose,  the  owner  can  main- 
tain a  bill  in  eauity  to  recover  compensation  for  the  taking 
and  using  his  lands  as  a  right  of  way.  Cowan  v.  Southern 
R.  Co.,  554* 

10.  Same;  same;  injunction. — Where  the  owner  of  lands  files  a  bill, 

seeking  to  recover  compensation  from  a  railroad  company 
for  the  use  of  his  lands  as  a  right  of  way.  without  having 
properly  acquired  them,  if  necessary,  the  bill  will  be  made 
effective  by  injunction,  until  the  damages  are  properly  ascer- 
tained or  until  the  railroad  obtains  the  right  of  way  in  legal 
proceedings.    lb.  554- 

11.  Fraudulent  conveyance;  equity  of  bill  filed  to  have  transaction 

declared  fraudulent. — A  creditors'  bill,  seeking  to  subject  to 
the  payment  of  the  claims  of  complainants,  lands  alleged  to 
have  been  fraudulently  conveyed  by  other  certain  named  deb* 
tors,  who  composed  two  separate  partnerships,  to  a  corpora- 
tion, and  certain  conveyances  of  individual  property  by  mem- 
bers of  the  partnership,  which  avers  that  complainants  were 
creditors  prior  to  the  several  conveyances  which  are  sought 
to  be  set  aside,  and  that  the  grantors  in  each  of  said  convey 
ances,  while  insolvent,  organized  said  corporation,  the  stock 
of  which  was  held  by  themselves  and  their  relatives,  and 
without  consideration  and  for  the  purpose  of  defrauding  the 
complainants  and  other  creditors,  conveyed  their  property  to 
said  corporation,  and  that  such  stockholders  as  were  not 
parties  to  the  conveyances  had  knowledge    of    the    alleged 
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fraud,  and  that  the  conveyances  of  the  property,  as  individ- 
uals, were  made  for  the  purpose  of  hindering  and  defraud- 
ing the  complainants, — such  bill  is  sufficient  to  invoke  the 
Jurisdiction  of  a  court  of  chancery,  and  is  not  demurrable 
for  the  want  of  equity.  Steiner  L.  d  L,  Co,  v.  King,  o46. 

12.  Same;  simple  contract  and  judgment  creditors  may  be  joined  as 

parties  complainant, — Simple  contract  creditors  and  Jud^;- 
ment  creditors  may  Join  in  a  bill  to  reach  and  subject  to  the 
payment  of  their  respective  claims,  property  fraudulently 
conveyed  by  their  common  debtor.    Ih.  oJ^G. 

13.  Partnership;  liability  of  individual  members. — The  separate  and 

individual  property  of  each  member  of  a  partnership  may  be 
subjected  by  suit  against  such  member,  to  the  payment  of 
the  partnership  debts:  and  on  bill  filed  for  that  purpose,  a 
court  of  equity  will  set  aside  and  annul  any  disposition  of 
his  individual  property  liable  for  such  debt,  in  fraud  of  such 
creditor,  and  subject  said  property  to  the  payment  of  said 
debt.     lb,  3.'t6. 

14.  Same:  equity  of    bill    to  enjoin  prosecution    for    violation    of 

ordinance  prescribing  license  tax. — Where  a  municipality 
has  authority  to  impose  a  license  tax  upon  persons  engaging 
in  or  carrying  on  a  business,  and  such  tax  is  imposed  by  ordi- 
nance duly  ordained,  and  the  ordinance  is  reasonable  and 
valid,  a  person  or  corporation  who  refuses  to  pay  such 
license  tax  can  not.  without  paying  or  ofFering  to  pay  such 
tax.  seek  the  aid  of  a  court  of  equity,  for  the  protection  of 
its  franchises,  or  to  prevent  interference  with  its  exercise, 
by  seeking  to  enjoin  toe  prosecution  of  its  agent  for  the  viola- 
tion of  such  ordinance.    N„  C,  d-  St.  L.  R.  Co.  v.  Attalla,  3G2, 

II.  Pleading  and  Practice. 

1.  Bills  and  Parties  Thereto. 

15.  Intervention    of   third    persons   as   parties   to  pending   suit   in 

chancery  by  petition. — Where  a  third  person  has  an  inter- 
est in  a  fund  which  is  in  the  custody  or  under  the  control  of 
the  chancery  court,  and  he  desires  to  secure  its  proper  ad- 
ministration and  distribution,  he  should  be  allowed,  on  peti- 
tion, to  come  in  as  a  party  to  a  pending  suit;  and  upon  the 
chancellor  refusing  such  petition,  he  will  be  compelled  thereto 
by  mandamus.    Ex  parte  Breedlove,  J72. 

16.  Same;  case  at  bar. — Where  a  tenant  is  ejected  from    the    pos- 

session of  the  rented  premises  and  is  deprived  of  the  crop 
grown  thereon,  and  his  landlord  subsequently  successfully 
prosecutes  another  action  of  ejectment  and  re-gains  posses- 
sion of  the  lands,  and,  under  a  bill  filed  for  that  purpose,  has 
a  receiver  appointed  to  take  charge  of  and  gather  the  crop, 
and  the  proceeds  of  the  crop  are  in  the  hands  of  the  re- 
ceiver, such  tenant  is  entitled  to  be  made  a  party  to  the  re- 
ceivership case,  and  upon  his  petition  therefor  being  denied, 
the  chancellor  will  be  compelled  by  mandamus  to  allow  the 
intervention.    Jb.  112. 

17.  Chancery    practice;    appointment   of   administrator   ad    litem. 

When  in  a  suit  in  equity  which  seeks  the  settlement  of  an 
administration  and  incidentally  thereto  the  settlement  of  a 
partnership  of  which  the  intestate  was  a  member,  all  the  heirs 
of  the  decedent  and  every  person  interested  in  the  final  set- 
tlement of  such  estate  and  its  distribution  are  before  th9 
court,  the  statute  providing  for  the  appointment  of  an  admin- 
istrator ad  litem,  (Code  of  1896,  §352;    Code  of  1886,  §2283), 
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does  not  apply  and  it  is  unnecessary  and  erroneous  to 
appoint  an  administrator  ad  litem  in  such  case.  Ex  parte 
Baker,  185, 

18.  Same;  when  surviving   partner  may  be   compelled   to  produce 

books  of  partnership. — On  a  bill  filed  by  the  heirs  of  a  de- 
ceased partner  against  a  surviving  partner,  asking  for  the  set- 
tlement of  a  partnership,  the  surviving  partner,  having  pos- 
session thereof,  can,  on  motion  of  the  complainants,  be  com- 
pelled by  order  of  the  court  to  produce  the  books,  papers  and 
accounts  of  the  partnership  and  to  place  them  in  the  hands 
of  the  officer  of  the  court  for  inspection  by  the  other  par- 
ties; the  rules  as  to  bills  of  discovery  not  applying  in  such 
cases.    lb.  185. 

19.  Same;  when   bill  not  multifarious. — A  bill  filed  by  creditors  to 

reach  and  subject  to  the  payment  of  their  claims  against  two 
partnerships,  lands  alleged  to  have  been  fraudulently  con- 
veyed by  their  debtors  to  a  corporation  and  certain  convey- 
ances of  individual  property  by  the  individual  members  of 
said  partnerships,  which  were  composed  of  the  same  partioH, 
is  not  multifarious  because  there  were  separate  debtors  and 
grantors,  or  because  the  several  srantees  who  were  made 
parties  defendant  acquired  different  portions  of  the  property 
under  separate  and  distinct  conveyances;  such  bill  charging 
specifically  that  the  defendants  entered  into  a  combination 
to  defraud  the  complainants  and  the  several  transactions, 
against  which  relief  is  sought  were  but  parts  of  the  same 
plan  and  scheme.     Steiner  L.  d  L.  Co.  v.  King.  .5^(5. 

20.  Bill  in  equity  against  railroad  for  right  of  way  over  homestead; 

wife  not  a  proper  party. — Where  the  owner,  who  is  a  mar- 
ried man,  files  his  bill  in  equity  to  recover  compensation  from 
a  railroad  company  for  damages  for  using  a  part  of  his  home- 
stead as  a  right  of  way,  upon  his  death,  a  suit  should  be  re- 
vived in  the  name  of  his  administrator;  and  if.  in  the  bill  of 
revivor,  the  widow  of  the  deceased  and  his  heirs  are.madn 
parties  complainant,  there  is  a  misjoinder.  Cowan  v.  South- 
ern R.  Co.,  554. 

21.  Liability  of  railroad  company  for  right  of  way;  right  to  main- 

tain bill  against  successor  of  original  company. — A  bill  in 
equity  seeking  compensation  for  a  right  of  way  over  com- 
plainants' land,  can  be  maintained  against  a  railroad  com- 
pany which  is  shown  to  be  the  grantee  or  successor  of  the 
company  which  first  took  the  land  as  a  right  of  way.  when 
it  is  shown  that  the  defendant  company  had  succeeded  to  the 
rights  of  the  company,  which  built  the  railroad,  and  was, 
at  the  time  of  the  institution  of  the  suit,  in  possession  of 
such  right  of  way  and  operating  the  road.    lb.  5oi. 

2.  Answers. 

22.  Same;  after  decree  pro  confesso  answer  cannot  be  filed  without 

setting  aside  decree. — Where  a  decree  pro  confesso  has  been 
rendered  against  a  defendant  in  a  chancery  court,  no  answer 
for  such  defendant  can  be  properly  filed,  without  first  having 
such  decree  pro  confesso  set  aside.  Pickering  v.  Townsend  d 
Brown,  35 1. 

3.  Hearings  and  Decrees. 

23.  Chancery  practice;  docket  memorandum  not  a  decree  and  will 

not  be  reviewed. — A  memorandum  entered  on  a  court  docket 
is  not  the  equivalent  of  a  decree,  and  will  not  support  an  as- 
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slgnment  of  errors;  and.  therefore,  the  ruling  of  a  chancel- 
lor will  not  be  reviewed  when  the  only  record  of  them  is  the 
docket  memorandum  made  by  the  chancellor,  which  is 
transcribed  in  the  record  on  appeal.  Pickering  v.  Townsend  <£ 
BroivUf  351. 
24.  Same;  after  decree  pro  confesao  answer  cannot  be  filed  without 
setting  aside  decree. — ^Where  a  decree  pro  confesso  has  been 
rendered  against  a  defendant  in  a  chancery  court,  no  answer 
for  such  defendant  can  be  properly  filed,  without  first  having 
such  decree  pro  confesso  set  aside.    Ih.  S51. 

CHARGES  OF  COURT  TO  JURY. 

1.  Homicide;  charge  as  to  reasonable  doubt. — On  a  trial  under 
an  indictment  for  murder,  a  charge  which  instructs  the  Jury 
that  if  they  have  a  reasonable  doubt  as  to  whether  the  killing 
was  done  deliberately  or  premeditatively.  they  can  not  And 
the  defendant  guilty  of  murder  in  the  first  degree,  and  if 
they  have  a  reasonable  doubt  as  to  whether  the  killing  was 
done  with  malice,  they  can  not  find  the  defendant  guilty  of 
murder  in  either  degree,  but  only  manslaughter  at  most;  and 
if,  after  considering  all  the  evidence  they  have  a  reasonable 
doubt  as  to  tne  defendant's  guilt  of  manslaughter,  then  they 
should  find  the  defendant  not  guilty  of  any  offense,  is  a  cor- 
rect exposition  of  the  law,  and  its  refusal  is  error.  Stoneking 
V.  State,  68. 

i..  Homicide;  charge  to  the  jury. — ^Where,  on  a  trial  under  an  indict- 
ment for  murder,  there  is  evidence  tending  to  show  that  the 
deceased  was  killed  while  lying  in  bed  unconscious  of  his 
danger,  a  charge  which  instructs  the  Jury  that  "there  is  no 
evidence  in  this  case  that  Dennis  (the  defendant)  provoKed 
or  encouraged  the  difficulty,"  with  the  deceased,  is  mislead- 
ing.   Dennis  v.  State,  72. 

3.  Cnarge  to  the  jury;  unnecessary  to    repeat    when  already  sub- 

stantially given. — There  is  no  error  in  the  court's  refusal  to 
give  a  charge  where  all  the  benefit  defendant  could  derive 
from  such  charge  is  embodied  in  another  charge  which  was 
given.    lb.  72. 

4.  Homicide;  when  charge  as  to  presumption   of  malice   from  use 

of  deadly  weapon  erroneous. — ^Where,  on  a  trial  under  an  in- 
dictment for  murder,  there  is  evidence  tending  to  show  that 
the  defendant  shot  and  killed  the  deceased  while  the  latter 
was  lying  in  bed  unconscious  of  defendant's  purpose,  a 
charge  which  instructs  the  Jury  that  "in  this  case  there  is  no 
presumption  of  malice  from  the  use  of  a  deadly  weapon,"  is 
erroneous.    lb.  72. 

5.  Charge    to    the    jury;    reasonable    doubt. — In   a  criminal  case 

a  charge  which  instructs  the  Jury  that  "it  would  be  a  legal 
wrong  to  convict  a  man  whose  guilt  is  in  doubt,"  and  that  the 
demands  of  society  and  the  good  of  the  country  do  not  re- 
quire or  sanction  the  conviction  of  a  man  whose  guilt  is  not 
proven  to  a  moral  certainty,  is  not  only  argumentative,  but 
erroneous,  since  there  may  be  some  doubt  of  the  man's  guilt, 
not  amounting  to  a  reasonable  doubt    lb.  72. 

6.  Same;    weight  of    testimony   given    by   defendant. — In    a   crim- 

inal case,  where  the  defendant  has  testified  as  a  witness  in 
his  own  behalf,  a  charge  which  instructs  the  Jury  that  the 
"aefendant  is  a  competent  witness  in  his  own  behalf,  and  It  is 
your  duty  to  give  it  such  weight  as  you  think  it  is  entitled, 
in  connection  with  all  the  evidence,  if  any,  which  tends  to 
corroborate  his  statements,"  is  erroneous,  in  that  It  requires 
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the  jury  to  weigh  the  defendant's  teetimony  in  connection 
with  all  the  testimony  tending  to  corroborate  his  statements, 
instead  of  in  connection  with  all  the  testimony  in  the  case. 
76.  72. 

7.  Homicide;  instruction  on  circumstantial  evidence. — Where,  on 
a  trial  under  an  indictment  for  murder,  the  corpus  delicti 
is  clearly  established,  and  the  defendant's  confessions,  if  be* 
lieved,  would  alone  be  sufficient  to  require  a  conviction,  and 
the  circumstances  adduced  were  additional  proof  of  his  guilt, 
instructions  to  the  jury  upon  circumstantial  evidence  are 
properly  refused.    16.  72. 

8>  Charge  to  the  jury;  sufficiency  of  evidence. — In  a  criminal 
case,  a  charge  which  instructs  the  jury  that  "the  State  is 
bound  to  prove  every  material  fact  necessary  to  constitute 
the  guilt  of  the  defendant,  fully,  clearly,  conclusively,  sat- 
isfactorily and  to  a  moral  certainty;  and  if,  on  the  whole  evi- 
dence adduced,  the  jury  can  not  say  that  they  have  an  abid- 
ing conviction  to  a  moral  certainty  of  the  guilt  of  the  defen- 
dant, the  jury  are  bound  to  give  him  the  benefit  of  that  doubt 
and  acquit  him,  is  erroneous  and  properly  refused,  as  being 
calculated  to  impress  the  jury  with  the  belief  that  they  must 
be  satisfied  of  the  guilt  of  the  defendant  beyond  all  doubt 
before  they  can  convict.    lb.  12. 

9.  iaame;    same. — On    trial    under  an    indictment    for    murder,    a 

charge  which  Instructs  the  jury  that  "it  is  the  duty  of  the 
jury  to  consider  the  evidence  tending  to  show  a  justifying 
motive,  in  connection  with  the  other  evidence  in  the  case, 
and  if  they  are  in  reasonable  doubt  of  his  guilt  they  should 
acquit  him."  asserts  a  correct  proposition,  and  its  refusal  is 
error.    lb.  12. 

10.  Seduction;  charge  to  the  jury. — On  a  trial  under  an  indictment 

for  seduction,  a  charge  is  properly  given  as  containing  cor- 
rect definitions  of  the  means  for  the  accomplishment  of  the 
offense  charged,  which  instructs  the  jury  that  **Deception  Is 
the  act  of  deceiving,  the  intentional  misleading  of  another 
by  a  falsehood  spoken  or  acted.  Temptation  is  that  which 
tempts  to  evil;  an  evil  enticement  or  allurement.  Flattery  is 
an  etfbrt  to  infiuence  another  by  use  of  false  or  excessive 
praise;  insincere,  complimentary  language  or  conduct.  Arts 
is  the  skillful  and  systematic  arrangement  or  adaptation  of 
means  for  the  attainment  of  some  desired  end."  Suther  v. 
State,  88. 

11.  Same;  same. — In  such  a  case,  a  charge   is  properly   given    as 

containing  a  correct  definition  of  the  word  seduced  as  used 
in  such,  which  instructs  the  jury  that  "the  word  seduce,  as 
found  in  the  statute,  imports  not  only  illicit  sexual  inter- 
course,  but  also  a  surrender  of  the  woman's  chastity.  By 
this,  it  is  not  however,  intended  that  the  woman  who  may 
have  at  some  time  fallen  can  not  be  the  subject  of  seduction. 
Although  she  may  have  fallen  at  some  time,  yet,  if  she  has  re- 
formed, and  at  the  time  she  yielded  to  the  man  she  is  chaste, 
then  she  is  in  the  protection  of  the  statute."    lb.  88. 

12.  Same;  chastity  of  prosecutrix;  charge  to  the  jury. — On   a   trial 

under  an  indictment  for  seduction,  the  chastity  of  the  prose- 
cutrix must  be  determined  from  all  the  evidence  in  the  case, 
and  charges  which  predicate  the  acquittal  of  the  defendant 
upon  the  jury  finding  that  prosecutrix  was  unchaste  after  con- 
sidering only  the  testimony  tending  to  impeach  her  chastity, 
are  properly  refused.    lb.  88. 

13.  Same;   charge   to  the  jury. — On  a  charge  under  an  indictment 

for  seduction,  a  charge  requested  by  the  defendant    which 
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authorizes  an  acquittal  unless  the  jury  belieye  beyond  all 
reasonable  doubt  that  the  seduction  was  accomplished  by 
means  of  promise  of  marriage,  is  properly  refused,  since  if 
the  seduction  was  induced  by  means  of  temptations,  decep- 
tions, arts  or  flattery,  the  offense  is  as  complete  as  If  ac- 
complished by  a  promise  of  marriage.    Jb.  88. 

14.  Same;    same. — On    a  trial     under  an    indictment    for    seduc- 

tion, the  State  is  not  bound  to  prove  the  chastity  of  the 
prosecutrix  to  a  moral  certainty  as  an  affirmative  proposi- 
tion, even  where  there  is  evidence  to  the  contrary;  and  a 
charge  is  erroneous  which  instructs  the  jury  that  the  bur- 
den of  proof  is  on  the  State  to  establish  beyond  a  reasona- 
ble doubt  that  the  prosecutrix  was  chaste  at  the  time  of  the 
seduction,  and  that  unless  this  is  done,  the  defendant  must 
be  acquitted.     Jb.  88. 

15.  Charge    to    the   jury;    sufficiency  of  evidence. — A  charge  which 

instructs  the  jury  that  they  must  flnd  the  defendant  not 
guilty  if  the  conduct  of  the  defendant  upon  a  reasonable 
nypothesis  is  consistent  with  his  innocence,  asserts  a  correct 
proposition  and  should  be  given.     Brown  v.  State,  111. 

16.  Same;    reasonable    doubt. — A  charge  which  instructs    the    jury 

that  before  "they  can  convict  the  defendant  every  member 
of  the  jury  must  be  satisfied  beyond  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  asserts  a  correct  proposition  of 
law,  and  should  be  given.    lb.  111. 

17.  Same;    same;    burden    of    proof. — A    charge     is     correct       and 

should  be  given  at  the  request  of  the  defendant  in  a  crim- 
inal case,  which  instructs  the  jury  that  "the  burden  is  upon 
the  State  and  it  is  the  duty  of  the  State  to  show  beyond  all 
reasonable  doubt,  and  to  the  exclusion  of  every  other  reason- 
able hypothesis,  every  circumstance  necessary  to  show  that 
the  defendant  is  guilty;  and  unless  the  State  has  done  that 
in  this  case,  it  is  your  duty,  gentlemen  of  the  jury,  to  render 
a  verdict  of  not  guilty."     lb.  111. 

18.  Same;    same;    same. — A    charge    asserts  a    correct    proposition 

and  should  be  given  at  the  request  of  the  defendant  in  a 
criminal  case,  which  instructs  the  jury  that  "the  only  founda- 
tion for  a  verdict  of  guilty  ♦  ♦  ♦  is  that  the  entire  jury 
shall  believe  from  the  evidence  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  that  the  defendant  is  guilty  as 
charged  in  the  indictment,  to  the  exclusion  of  every  proba- 
bility of  his  innocence  and  every  reasonable  doubt  of  his 
guilt;  and  if  the  prosecution  has  failed  to  furnish  such  meas- 
ure of  proof  and  to  so  impress  the  minds  of  the  jury  of  his 
guilt,  they  should  find  him  not  guilty."    Jb.  HI. 

19.  Same;  same;  same. — A  charge   asserts    a    correct    proposition 

of  law,  which  instructs  the  jury  that  "before  the  Jury  can 
convict  the  defendant  they  must  be  satisfied  to  a  moral  cer- 
tainty not  only  that  the  proof  is  consistent  with  the  guilt  of 
the  defendant,  but  it  is  wholly  inconsistent  with  every  other 
rational  conclusion;  and  unless  the  jury  are  so  convinced  by 
the  evidence  of  the  defendant's  guilt,  that  they  would  each 
venture  to  act  upon  that  decision  in  matters  of  the  highest 
concern  and  importance  to  his  own  interest,  they  must  find 
the  defendant  not  guilty;"  and  such  charge  should  be, given 
at  the  request  of  the  defendant  in  a  criminal  case.    lb.  111. 

20.  Same;  trial  and  its    incidents;    when    refusal    to    give    charge 

not  justified  on  account  of  being  mere  repetitions  of  instruc- 
tions  already  given. — Charges  which,  when  abstractly  con- 
sidered are  sound  expositions  of  law,  and  which  are  applica- 
ble to  the  case  as  presented  by  the  evidence,  can  not  be  re- 
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fused  by  the  court  on  the  ^ound  that  they  are  substantially 
repetitions  of  charges  already  given,  when  upon  &  compari* 
son  01  the  charges  given  with  those  refused,  there  is  shown 
to  exist  substantial  and  material  differences    Jb.  111. 

21.  Charge  to  the  jury;  repetitions  need  not  be  given. — It    is     no 

error  to  refuse  an  instruction  to  the  jury  requested  by  the 
defendant,  which  is  a  mere  repetition  of  those  previously 
given  at  the  defendant's  instance.     Burton  v.  State,  109. 

22.  Charge    to    the   jury;    sufficiency    of    evidence. — In      the     trial 

of  a  criminal  case,  where  the  venue  of  the  crime  is  fully 
proved,  without  conflict,  a  charge  which  ignores  the  proof 
of  venue  and  predicates  the  defendant's  conviction  upon  the 
jury  believing  beyond  a  reasonable  doubt  that  there  exists  the 
essential  elements  of  the  crime  charged,  is  not  erroneous. 
Hmith  V.  State,  111. 

23.  Same:   same. — In  such  a    case,    a   charge    which  instructs    the 

jury  that  if  they  "believe  from  the  evidence  that  if  a  witness 
has  been  successfully  impeached,  the  jury  may  disr^ard  the 
testimony  of  such  witness  entirely,"  asserts  a  correct  propo- 
sition and  is  properly  given,     lb.  117. 

24.  Seduction :  charge  to  the  jury. — On  a  trial  under  an  indictment 

for  seduction,  a  charge  which  instructs  the  jury  that  "To 
authorize  a  conviction  for  seduction  the  woman  must  be  chaste 
in  fact  at  the  time  of  her  alleged  seduction,  the  inquiry  being 
not  as  to  her  character  or  reputation  for  chastity  at  the  time 
of  her  alleged  seduction,  but  as  to  her  actual  chastity  at  the 
time,"  while  asserting  a  generally  correct  proposition  of  law, 
is  properly  refused,  as  calculated  to  confuse  and  mislead  the 
jury,  where,  in  rebuttal  to  the  evidence  adduced  by  defendant 
tending  to  impeach  the  chastity  of  the  prosecutrix  at  the  time 
of  the  commission  of  the  offense,  the  State  introduced  evidence 
tending  to  show  the  good  character  of  prosecutrix  up  to  the 
time  of  the  alleged  seduction,    lb.  111. 

25.  Same;  same:  charge  to  the  jury. — In  such  a    case,    a   charge 

which  instructs  the  jury  that  if  prior  to  the  time  of  the  alleged 
seduction  the  prosecutrix  had  been  criminally  intimate  with 
another  man.  she  was  not  chaste  at  the  time  of  the  commis- 
sion of  the  alleged  offense,  unless  the  evidence  shows  that  she 
had  reformed  before  the  alleged  seduction,  asserts  a  correct 
proposition  of  law  and  should  be  given,    lb.  111. 

26.  Same;  forgery  by  mortgagee ;  authority  of  creditor  to  sign  name 

of  debtor  to  mortgage. — On  a  trial  under  an  indictment  for 
forgery,  where  it  is  shown  that  the  person  whbse  name  was 
signed  to  the  mortgage,  which  was  alleged  to  have  been  forged, 
was  indebted  to  the  defendant,  a  charge  which  instructs  the 
jury  that  the  mere  fact  of  such  indebtedness  is  not  sufficient 
to  authorize  the  defendant  to  sign  the  name  of  the  debtor  to 
the  mortgage  in  controversy,  is  free  from  error.  Curtis  v. 
State,  123. 

27.  Same;  charge  to  the  jury. — Where   the    necessary   consequence 

ot  an  act  which  is  done  is  to  defraud,  a  fraudulent  intent 
may  be  inferred  when  the  said  act  is  shown  to  have  been 
knowingly  and  willfully  done;  and  on  a  trial  under  an  in- 
dictment for  forgery,  a  charge  which  so  instructs  the  jury 
is  free  from  error,    lb.  125. 

28.  Same;  charge    to  the  jury. — On  a  trial   under    an    indictment 

for  forgery,  a  charge  which  instructs  the  jury  that  if  the  de- 
fendant signed  the  names  of  the  persons  alleged  to  have  been 
forgea  to  the  instrument  in  question,  with  the  intent  to  de- 
fraud, and  without  the  knowledge  and  authority  of  such  per- 
sons, the  jury  must  find  the  defendant  guilty,  asserts  a  correct 
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proposition  of  law,  and  is  not  open  to  the  objection  that  it 
fails  to  instruct  the  jury  that  they  must  believe  the  facts 
hypothesized  beyond  a  reasonable  doubt;  since  the  charge 
asserts  the  guilt  upon  the  facts  hypothesized  as  being  abso- 
lutely true,  and,  therefore,  beyond  a  reasonable  doubt    lb.  125. 

29.  Criminal    law;    ill   will   of   witness;    charge   in    reference     to 

weight  of  the  evidence. — While  the  bias  or  ill  will  of  a  wit- 
ness should  always  be  considered  by  a  jury  in  weighing  hia 
evidence,  it  is  not  the  province  of  the  court  to  instruct  the 
Jury  that  but  little  or  no  credence  should  be  given  the  tes- 
timony of  a  witness,  because  of  his  ill  will;  the  jury  being 
the  sole  judges  of  the  weight  of  such  testimony.  Norwood  v. 
State,  134. 

30.  Same;   same;    same. — ^While   the   manner   of   testifying   by    a 

witness  may  demonstrate  ill  will  or  feeling  against  the  de- 
fendant, and,  therefore  may  generate  in  the  minds  of  the  jury 
a  reasonable  doubt  as  to  the  defendant's  guilt,  it  does  not 
necessarily  follow  that  such  manner  must  produce  such  an 
effeci;  and  a  charge  which  demands  an  acquittal,  if  the  wit- 
ness for  the  State,  in  his  mode  and  manner  of  testifying, 
demonstrates  ill  will  against  the  defendant,  whether  the  jury 
in  fact  entertained  a  reasonable  doubt  of  his  guilt,  is  erro- 
neous,   lb.  134- 

31.  Carrying    concealed   weapons;    charge  to  the  Jury. — On  a  trial 

unuer  an  inaictment  for  carrying  concealed  weapons,  where 
the  only  witness  for  the  State  testified,  that  as  the  defendant 
walked  away  from  him  he  saw  a  pistol  in  the  hip  pocket  of 
the  defendant  under  his  coat,  a  charge  which  instructs  the 
jury  that  "if  the  witness  says  he  did  not  see  a  thing,  in  de- 
termining how  much  weight  should  be  given  to  such  state- 
ment, the  jury  should  consider  how  much  opportunity  the  wit- 
ness had  to  see.  in  connection  with  all  the  evidence  in  the 
case,"  is  abstract  and  properly  refused;  no  witness  testifying 
that  he  did  not  see  the  pistol,    lb.  134. 

32.  Charges  to  the  jury;  when   properly   refused. — ^Where  a    com- 

plaint contains  two  or  more  counts,  charges  to  the  jury  which 
are  asked,  as  being  applicable  to  the  whole  complaint,  but 
which  are  only  good  as  to  one  of  the  counts,  are  properly 
refused.    Manchester  Fire  Assur.  Co.  v.  Feibelman,  308. 

33.  Same;  insurance  company  not  responsible  for  property  not  in- 

cluded in  a  policy;  charge  to  the  jury. — Where  in  an  action 
on  an  insurance  policy,  the  court  improperly  allowed  proof 
of  loss  of  property  which  was  not  included  in  the  policy,  a 
charge  which  instructs  the  Jury  that  the  plaintiff  could  not 
recover  anything  for  the  loss  of  such  property  is  correct  and 
should  be  given,    lb.  308. 

34.  Trial  and  its  incidents;  sufficiency  of  evidence;  charge   to    the 

jury. — In  civil  cases,  the  proper  measure  of  proof  is  reason- 
able conviction  or  satisfaction  of  mind;  and  a  charge  which 
requires  "clear  and  convincing  proof"  of  the  fact  in  issue, 
exacts  too  high  a  degree  of  proof  and  should  not  be  given. 
Morrow  v.  Campbell,  330. 

35.  Charges  to  the  jury;  properly  refused  when  abstract. — A  charge 

which  is  not  based  upon  any  evidence  in  the  cause,  is  properly 
refused,  even  though  it  asserts  a  correct  principle  of  law. 
Moore  V.  Barber  Asphalt  Paving  Co.,  563. 

CHECKS. 

See  Bills  of  Exchange  and  Bank  Checks. 
Vol.  118. 
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CITY  COURT. 

See  Courts,  Sub-Title. 

CODE. 

1896.  1886. 

§38.  52603.    Action;    revivor  in   name  of  administrator. — Ex 

parte  Howell,  178. 
$171.  §2117.    Sale  of  decedent's  lands;  how  purchase  money  se- 

cured.— Howison  V.  Oakley y  215. 
§§173-176.  §§2119-2122.  *Sale  of  decedent's  lands;  when  sale  set  aside, 
and  re-sale  made. — lb,  215. 

§352.  §2283.    Appointment    of     administrator     ad    litem. — Ex 

parte  Baker,  185. 

§928.  Appointment  of  special  judge  In  absence  of  circuit 

judge. — Turrentine  v.  Grigsby,  380. 

§1794.  §2765.  Competency  of  party  as  a  witness  as  effected  by  in- 
terest.— First  Nat.  Bank  v.  Chaffln,  246;  Morris- 
sett  V,  Carr,  585. 

§1810.  §2779.  Prices  current  as  evidence  of  value  of  articles  of 
merchandise. — Tyson  v.  Chestnut,  387. 

§2032.  §2508.  Alienation  of  homestead  when  owner  married 
man ;  grant  of  right  of  way. — Cowan  v.  South- 
ern R.  Co.,  554. 

§2039.  §2513.  No  exemption  as  to  partnership  property. — Smith 
V.  Heineman,  195. 

§2069.  §2543.    Homestead  exemption  to  widow  and  minor  chil- 

dren; when  selection  unnecessary. — Oarland  v. 
Bostick  209. 

§2101.  Actual  occupancy   of   homestead   by   widow   and 

minors  not  essential  to  preservation  of  right 
lb.  209. 

§2158.  §1737.  When  general  assignment  of  conveyance  enures  to 
equal  benefit  of  all  creditors. — Morrow  v.  Camp- 
bell, 330. 

S2257.  §2392.  Guardian  of  lunatic;  inquisition  proceedings. 
Craft  V.  Simon,  625. 

§2258.  §2393.  Same;  same;  organization  of  jury;  writ  of  arrest. 
lb.  625. 

§2528.  §2348.  Power  of  wife  to  alienate  her  separate  property. 
Hoene  v.  Pollak,  617. 

§3363.  §787.  Probate  court;  jurisdiction  in  inquisition  of  lun- 
acy.— Craft  V.  Simon,  625. 

§3507.  §1881.  Redemption  of  lands  from  mortgage  sale;  payment 
to  guardian  sufficient. — Tyson  v.  Chestnut,  387. 

§4126.  §634.  License  tax;  expiration  of  license;  exceptions. 
Phoenix  Carpet  Co.  v.  State,  143. 

§§4259-60.  §§1963-64.  Dissent  by  widow  from  husband's  will;  her 
right  thereunder;  when  to  be  made. — Sanders 
V.  Wallace,  418. 

§4333.  Judgment  of  conviction  not  reversed  when  court 

satisfied  no  injury  resulted  from  error  in  ruling 
of  trial  court. — Dennis  v.  State,  72;  Terry  v. 
State,  79;  Murphy  v.  State,  137. 

§4726.  Forgery   in   third    degree;    altering   a   decree   of 

divorce. — Murphy  v.  State.  137. 

§§4892,4985.  Organization  of  jury;    quashing  venire. — West  v. 

State,  100. 

§5269.  §4445.  When  objections  to  indictment  for  defect  in  grand 
jury  available. — Stoneking  v.  State,  68. 

§5503.  §4015.  Seduction;  evidence  of  prosecutrix. — Suther  v. 
State,  88;  Smith  v.  State,  117. 
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1.  Inquisition  of  lunacy;  collateral  attack, — ^Where  a  petition  filed  In 
the  probate  court  asking  that  a  certain  named  person  be  de- 
clared of  unsound  mind,  and  that  a  guardian  be  appointed 
for  such  person,  contains  the  proper  jurisdictional  aver- 
ments, and  there  is  an  issuance  and  service  of  notice  upon 
the  party  to  be  affected,  in  the  manner  prescribed  by  the 
statute,  the  jurisdiction  of  the  probate  court  attaches  and  its 
conclusions  can  not  be  declared  void  on  collateral  attack;  and 
the  failure  of  the  decree  of  the  court  to  ascertain  that  the 
jurisdictional  facts  had  been  proven,  does  not  affect  the 
validity  of  the  decree.    Craft  v.  Simon,  626. 

cond;emnation. 

1.  Equitable  estoppel;    when  owner  of  lands  estopped  from  main- 

taining ejectment  for  a  right  of  way  hy  a  railroad;  rights  of 
owner. — When  the  owner  of  land  has  knowledge  of  the  fact 
that  a  railroad  company  is  proceeding  to  locate  and  construct 
its  roads  on  its  lands,  and  allows  it  to  expend  large  sums  of 
money  for  this  purpose,  without  forbidding  it  to  proceed,  he 
is  estopped  from  evicting  said  railroad  by  ejectment;  and 
there  only  remains  to  the  owner  a  right  of  compensation  for 
the  lands  so  used  and  occupied.  Cowan  v.  Southern  Railway 
Co.,  .5J.J. 

2.  Same:  liability  of  railroad  company  for  right  of  way;  right  of 

owner  to  maintain  a  bill  to  recover  compensation  therefor. 
One  who  permits  a  railroad  company,  without  interference, 
to  construct  its  road  over  his  land,  is  not  thereby  estopped  to 
claim  compensation  for  the  right  of  way  so  used;  and  when 
the  right  of  way  has  not  been  acquired  by  the  railroad  com- 
pany, either  by  valid  conveyance  or  under  ad  quod  damnum 
proceedings  for  such  purpose,  the  owner  can  maintain  a  bill 
in  equity  to  recover  compensation  for  the  taking  and  using 
his  lands  as  a  right  of  way.    lb.  55^. 

3.  Same;  same;  injunction. — Where  the  owner  of  lands  files  a  bill, 

seeking  to  recover  compensation  from  a  railroad  company  for 
the  use  of  his  lands  as  a  right  of  way,  without  having  prop- 
erly acquired  them,  if  necessary,  the  bill  will  be  made  effective 
by  injunction,  until  the  damages  are  properly  ascertained  or 
until  the  railroad  obtains  the  right  of  way  in  legal  proceed- 
ings,   lb.  5oJ^. 

4.  Same;  same:  measure  of  damages. — ^Where   a  railroad   company 

has  entered  upon  the  lands  of  another  and  constructed  its 
road  through  them,  without  the  owner's  consent  and  with- 
out resort  to  statutory  proceedings"  to  condemn  the  right  of 
way,  the  measure  of  compensation  to  which  the  owner  is  en- 
titled, is  not  the  Increased  value  of  the  land  at  the  time  of 
the  institution  of  the  suit  for  the  recovery  of  such  compen- 
sation, caused  by  the  improvements  erected  by  the  railroad 
company,  but  the  value  of  the  land  when  taken  by  the  rail- 
*  road,  and  the  injury  or  diminution  In  the  value  thereof 
caused  to  the  contiguous  lands,  together  with  Interest  on  the 
sum  thus  ascertained.    lb.  55^. 

5.  Liability  of  railroad  company  for  right  of  way;   right  to  main- 

tain bill  against  successor  of  original  company. — A  bill  in 
equity  seeking  compensation  for  a  right  of  way  over  com- 
plainant's land,  can  be  maintained  against  a  railroad  company 
which  is  shown  to  be  the  grantee  or  successor  of  the  company 
which  first  took  the  land  as  a  right  of  way,  when  it  is  shown 
that  the  defendant  company  had  succeeded  to  the  rights  of  the 
company,  which  built  the  railroad,  and  was,  at  the  time  of  the 
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institution  of  the  suit,  in  possession  of  such  right  of  way  and 
operating  the  road.    Ih,  5oJi. 

CONSTITUTIONAL  LAW. 

1.  Constitution    law;    eatahlishment    of    inferior     courts;     power 

of  legislature. — Under  the  Constitution,  inferior  courts  of  law 
and  equity  are  of  legislative  creation  and  institution,  deriv- 
ing their  vitality  and  existence  from  legislative  power  granted 
by  the  Constitution,  and  such  courts  are  distinguished  from 
all  other  courts  or  tribunals  to  which  the  Constitution  refers. 
State  ex  rel.  Winter  v.  Sayre,  1, 

2.  Same;  judges  of  inferior  courts;  appointed  and  hold  office  sub- 

ject to  legislative  enactment. — The  Constitution,  by  provi 
sions  of  the  sixth  article  having  special  reference  thereto,  ex- 
pressly reserves  to  the  legislature  the  power  to  provide  thp 
mode  in  which  judges  of  inferior  courts  shall  be  elected  or 
appointed,  and  to  prescribe  the  tenure  or  term  of  office  of 
such  judges,  and  how  vacancies  occurring  therein  must  be 
filled;  and  the  judges  of  the  inferior  courts  are,  therefore, 
separated  and  distinguished  from  the  judges  of  the  courts 
01  the  Constitution,  so  far  as  the  constitutional  provisions 
prescribe  the  terms  of  office  of  judges,  their  mode  of  election 
or  appointment  and  the  filling  of  vacancies  that  may  occur 
in  such  offices.  lb.  1. 

3.  Same;    same;    constitutional  provisions    as    to    filling  of  vacan- 

cies not  applicable. — Section  17  of  Article  VI  of  the  Consti- 
tution, providing  that  "vacancies  in  the  office  of  any  of  the 
judges  or  chancellors  of  this  State  shall  be  filled  by  appoint- 
ment by  the  Governor,  and  such  appointee  shall  hold  his  office 
for  the  unexpired  term,"  is  not  applicable  to  judges  of  interior 
courts  of  law  and  equity,  and  the  Governor  is  not,  by  the 
Constitution,  invested  with  power  by  appointment  to  fill  va- 
cancies occurring  in  the  offices  of  such  judges;  and  the  ex- 
tension of  such  power  to  the  Governor  by  construction  would 
be  a  limitation  upon,  and  in  derogation  of,  the  plenary  power 
granted  by  the  Constitution  to  the  legislature  to  prescribe 
the  mode  of  election  or  appointment,  and  the  tenure  or  term 
of  office  of  such  judges  and  to  provide  for  the  filling  of  vacan- 
cies that  may  occur  in  such  office.    lb.  1. 

4.  Same;  statute  providing  for  filling  of  vacancies  in  the  office   of 

judge  of  Montgomery  City  Court;  not  violative  of  section  17 
of  Article  VI  of  Constitution. — The  act  of  the  General  Asserii- 
bly  "to  authorize  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint  the  judge  of  the  City  Court 
of  Montgomery,"  approved  February  13,  1879.  (Acts  of  1878- 
79,  p.  418),  is  not  violative  of  section  17  of  Article  VI  of 
the  Constitution,  because  it  is  provided  in  said  act  that  "in 
case  of  any  vacancy  in  said  office  of  judge  of  said  City  Court, 
•  ♦  ♦  such  vacancy  shall  be  filled  by  the  Governor,  and 
the  person  thus  appointed  shall  hold  the  office  until  the  close 
of  the  next  ensuing  session  of  the  General  Assembly;"  such 
provision  of  tne  act  being  within  the  plenary  power  granted 
to  the  legislature  with  reference  to  the  judges  of  inferior 
courts,  and,  therefore,  no  infraction  of  the  section  and  arti- 
cle of  the  Constitution  referred  to.    Jb.  1. 

5.  Same:  same;   not   violative  of   section  2.  Aritcle  IV  of  the  CoA- 

stitution. — The  title  of  the  act  approved  February  13,  1879, 
entitled  "An  act  to  authorize  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint  the  judge  of  the 
City   Court   of    Montgomery,"    (Acts   of    1878-79,    p.    418),  is 
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broad  enough  to  comprehend  the  clause  in  the  second  section 
of  said  act,  which  provides  that  "in  case  of  any  vacancy  in 
said  office  of  judge  of  said  City  Court,  after  the  passage  of 
this  act,  such  vacancy  shall  be  filled  by  the  Governor,  and 
the  person  thus  appointed  shall  hold  office  until  the  close  of 
the  next  ensuing  session  of  the  General  Assembly  and  until 
his  successor  is  appointed  and  confirmed,"  and  such  act  does 
not  infringe  section  2  of  Article  IV  of  the  Constitution, 
which  requires  that  "each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title;"  such  clause  of 
the  act  referred  to  conferring  on  the  Governor  a  mere  sub- 
sidiary power  having  relation  to  the  general  main  power  con- 
f erred,  and  being  necessary  to  make  a  complete  enactment  in 
regard  to  the  single  subject  expressed  in  the  title  and  to 
which  the  act  is  devoted.  Ih.  1. 

6.  Same:  construction  of  act  providing  for  appointment  of  judge 

of  Montgomery  City  Court;  terpi  of  judge  of  City  Court. 
Under  the  provisions  of  the  act  approved  February  13,  1879, 
to  authorize  the  Governor,  by  and  with  the  consent  of  the 
Senate,  to  appoint  the  juge  of  the  City  Court  of  Montgomery 
(Acts  of  1878-79,  p.  418),  a  judge  of  said  court  appointed  by 
the  Governor  and  confirmed  by  the  Senate,  holds  his  office 
for  six  years,  and  there  can  be  no  "unexpired  term"  of  a  judge 
of  said  court  who  dies  or  resigns,  but  the  term  covered  by  his 
commission  ends  upon  his  resignation  or  death;  and,  there- 
fore section  17  of  Article  VI  of  the  Constitution  providing 
that  "vacancies  in  the  office  of  any  of  the  judges  or  chan- 
cellors of  this  State  shall  be  filled  by  appointment  by  the 
Governor  and  said  appointee  shall  hold  his  office  for  the 
unexpired  term,"  has  no  application  whatever  to  appointments 
to  the  office  of  judge  of  said  City  Court  of  Montgomery.  lb.  I. 

7.  Same:  same:  same. — Under   the   express   provisions   of   the   act 

authorizing  the  Governor,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  appoint  the  judge  of  the  City  Court  of 
Montgomery,  (Acts  of  1878-79,  p.  418),  in  the  event  of  any 
vacancy  in  the  office  of  judge  of  said  court,  between  the  ses- 
sions of  the  General  Assembly,  the  pro  tempore  appointee 
of  the  Governor  holds  the  office  only  until  the  close  of  the 
next  ensuing  session  of  the  General  Assembly,  at  which  time 
his  successor  is  to  be  appointed  by  the  Governor  by  and 
with  the  consent  of  the  Senate.    lb.  1. 

8.  Same;  same;  same. — Under  the  provisions   of   the   act  authoriz- 

ing the  Governor,  by  and  with  the  consent  of  the  Senate,  to  ap- 
point the  judge  of  the  City  Court  of  Montgomery,  (Acts  of 
1878-79,  p.  418),  if  during  the  term  of  six  years  for  which  the 
person  appointed  by  the  Governor  and  confirmed  by  the  Sen- 
ate is  entitled  to  hold  office,  such  judge  should  die  or  resign, 
his  term  instantly  ends,  and  the  person  who,  at  the  next  en- 
suing session  of  the  General  Assembly,  is  appointed  by  the 
Governor  and  confirmed  by  the  Senate  as  the  judge  of  said 
city  court  enters  upon  a  new  and  independent  term,  and  is 
entitled  to  "hold  his  office  for  six  years  and  until  the  close 
of  the  session  of  the  General  Assembly  at  which  his  succcee- 
sor  is  appointed  and  confirmed,"  as  provided  by  the  first  sec- 
tion of  said  act.  lb.  1. 
(CJoLEMAN,  and  Head,  J  J.,  dissenting,  hold  that  section  17  of  Ar- 
ticle VI  of  the  Constitution,  which  provides  that  "vacancies 
in  any  of  the  offices  of  the  judges  or  chancellors  of  this  State 
shall  be  filled  by  appointment  by  the  Governor,  and  such  ap- 
pointee shall  hold  his  office  for  the  unexpired  term,"  is  appli- 
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cable  and  refers  to  judges  of  inferior  courts  of  law  and 
equity,  and  confers  upon  the  Governor  the  exclusive  power 
.  to  fill  vacancies  occurring  in  the  office  of  such  judges,  and 
secures  to  the  appointee  the  right  to  serve  out  the  unexpired 
portion  of  the  term;  and  that,  therefore,  the  act  approved 
February  13,  1879  (Acts  of  1878-79,  p.  418),  being  in  violation 
of  this  provision  of  the  Constitution,  is  void,  and  that  upon 
the  resignation  of  the  incumbent,  the  Governor's  appointee 
was  entitled  to  serve  out  the  unexpired  term  of  six  years.) 
/&.  i. 

9.  Constitutional    law;    amendment    of    jury     law. — The    act     ap- 

proved February  24,  1887,  entitled  **An  act  to  amend  an  act 
to  regulate  the  drawing  and  Impanelling  of  grand  and  petit 
juries  in  Dallas  county,  approved  February  14,  1885,"  (Acts 
of  1886-87,  p.  209),  is  unconstitutional  and  void,  as  violative 
of  section  2,  Article  IV  of  the  Constitution,  providing  that 
no  law  shall  be  amended  by  reference  to  its  title  only,  but  so 
much  thereof  as  Is  amended,  shall  be  re-enacted  and  pub- 
lisheu  at  length;  said  act  being  purely  amendatory  and  not 
setting  out  all  the  section  of  the  original  act  sought  to  be 
amended.  Bates  vi  State,  102. 

10.  Constitutional  law:    legislative   power    to   impose   privilege   or 

occupation  tax  on  corporation, — Section  1  of  Article  XI,  pro- 
viding that  "all  taxes  levied  on  property  in  this  State  shall  be 
assessed  in  exact  proportion  to  the  value  of  such  property," 
and  section  6  of  Article  XI,  providing  that  "the  property  of 
private  corporations,  associations  and  individuals  of  this 
State  shall  forever  be  taxed  at  the  same  rate,"  relates  only 
to  Qirect  taxes  on  property,  and  do  not  apply  to  taxation  on 
privileges  or  occupations,  and  constitute  no  limitation  upon 
the  power  of  the  legrlslature  to  impose  a  tax  on  avocations 
or  privileges,  or  on  franchises  of  corporations.  Phoenix  Car- 
pet Co.  V.  State,  l.^S. 

11.  Same;   validity  of  statute  imposing   privilege   tax  on  corpora- 

tions.— The  15th  sub-division  of  the  35th  section  of  the  "Act 
to  amend  the  revenue  laws  of  the  State  of  Alabama,"  ap- 
proved February  18,  1897,  (Acts  of  1896-97,  p.  1489),  requir- 
ing all  corporations,  foreign  or  domestic,  doing  business  In 
this  State,  except  ban^cs  and  banking  Institutions  regularly 
organized,  not  otherwise  specifically  required  to  pay  a  license 
tax,  to  pay  an  annual  privilege  tax  graduated  by  the  paid  up 
capital  stock  of  the  corporation,  Imposes  a  privilege  or  fran- 
chise tax,  and  Is  not  violative  of  sections  1  and  6  of  Article 
XI  of  the  Constitution.    Jh.  l^S. 

12.  Taxation;    construction    of    statute;    when    act    takes    effect. 

The  15th  sub-dlvlslon  of  section  35  of  the  "Act  to  amend  the 
revenue  laws  of  the  State  of  Alabama,"  approved  February 
18.  1897,  (Acts  of  1896-97,  p.  1489),  requiring  corporations  to 
pay  an  annual  privilege  tax  took  effect  from  the  date  of  the 
approval  of  the  act,  no  different  time  being  specified  In  the 
statute;  section  634  of  the  Code  of  1886,  (Code  of  1896, 
§4126)  declaring  that  all  licenses  shall  be  for  one  year  and 
shall  expire  on  the  31st  of  December,  having  relation  only  to 
the  licenses  designated  In  other  sections  of  said  Code,  and 
not  referring  to  licenses  and  taxes  Imposed  by  subsequent 
statutes.    lb.  lJ/3. 

13.  Same;    right   of   probate   judge  to  demand  payment  of  county 

taxes. — Under  the  provision  of  sub-dlvlslon  15  of  section 
35  of  the  "Act  to  amend  the  revenue  laws  of  the  State  of 
Alabama,"  approved  February  18,  1897,  (Acts  of  1896-97,  p. 
1489),  requiring  corporations  doing  business  in  this  State  to 


Digitized  by  VjOOQIC 


i^ 


710  INDEX. 

CONSTITUTIONAL  LAW— Continued. 

^  .  pay  an  annual  privilege  tax,  the  judge  of  probate  was  not 
authorized  to  demand  payment  of  a  county  tax  as  a  condi- 
..'  .  tion  precedent  to  issuing  a  license  to  such  corporations,  since 
y^.  there  is  no  authority  conferred  by  the  statute  to  add  a  county 
,  j  •  tax  to  specific  taxes  imposed  by  the*  statute,  nor  was  authority 
;.j  conferred  by  the  statute  in  question  to  add  a  county  tax  to 
'\] ^       the  specific  taxes  imposed  on  the  franchises  of  corporations 

doing  business  within  this  State.    Ih.  1^. 
14.  Same;  corporation  not  justified  in  doing   business  uHthout  li- 
cense;  when  mandamus  the  proper  remedy  to  compel  issuance 
,,  .       of  license. — Where   a   Judge  of  probate  demanded  of  the  cor- 
poration the  payment  of  a  county  tax  in  addition  to  a  State 
privilege  tax  authorized  by  statute,  as  a  condition  to  the  is- 
,  .,       suance   of  a  license   to   a  corporation,   which  county  tax   is 
^J       unauthorized,   such  corporation  is  not  Justified  in  doing  bus- 
,  ,,        Iness  without  a  license  and  without  the  payment  of  the  tax; 
'^^         but  its  remedy  is  by  mandamus  to  compel  the  probate  Judge 
\\.^      to  issue  the  license  upon  the  payment  of  the  State  privilege 
tax  as  imposed  by  statute.    Ih.  143. 
Constitutional  law;   removal  of  tax  assessor  from  office  hy  the 
Governor  unconstitutional. — A  tax  assessor  can   be  removed 
from  oflBce  only  in  the  mode  prescribed  by  the  Constitution, 
.\        and   the   provisions   of  the  act  approved  February    28,    1887. 
^,,         (Acts  of  1886-87,  p.  1),  which  undertakes  to  authorize  the  Gov- 
ernor to  suspend   tax   assessors,   and  to  appoint  tax  commis- 
sioners to  perform  the  duties  of  the  assessors  so  suspended, 
^  is  unconstitutional  and  void,  as  violative  of  section  '6  or  Ar- 

ticle VII  of  the  Constitution,  which  provides  that  a  tax  asses- 
,\  *      sor  may  be  removed  from  oflftce   by   impeachment    Nolen   v. 
'      '  State,  lo^. 
iJ5,  Constitutional   law;   act    to   provide   for  inspection  of  oils    un- 
constitutional and  void. — An    inspector   of   oils  appointed  by 
the  State  auditor  under  the  provisions  of  the  act  "to  provide 
,  ,        for  the  inspection  and  sale  of  illuminating  oils  in  the  State  of 
Alabama,"  approved  February  16th,   1897,  (Acts  of  1896-97,  p. 
1133),  deriving  his  authority  from  the  State,  and  the  duties 
pertaining  to  the  oflftce  being  of  a  public  character,  is  a  State 
ofilce;  and,  therefore,  said  act  is  unconstitutional  and  void,  as 
being  repugnant  to  section  38  of  Article  IV  of  the  Constitu- 
,. ,        tion,  which  provides  that   "No  State  office  shall  be  continued 
,',        or  created  for  the  inspection  or  measuring  of  any  merchan- 
\\  .      dise,   manufacture,   or  commodity.     (Brickkll,  C.  J.,  dissent- 
yi.      ing.)      State  ex  rel.  Robertson  v.  McOough,  159. 
17.  Same;  construction  of  provision  of  Constitution  of  United  States. 
The  provision  of  the  Constitution  of  the  United  States  that 
J,         "full  faith  and  credit  shall  be  given  in  each  State  to  the  pub- 
.  .      lie  acts,    records    and    Judicial    proceedings    of    every    other 
,,         State,"  (Const,  of  U.  S.  Art.  IV,  §1),  is  applicable  only  when 
the  court  rendering  the  Judgment  had  Jurisdiction  of  the  par- 
,,;        ties  and  of  the  subject  matter,  and  does  not  apply  to  a  Judg- 
»,         ment  rendered  by  the  court  of  one  State  against  a   non-resi- 
dent debtor  in  the  absence  of  personal  si&rvice  upon  him,  with- 
in the  State  of  the  forum,  or  a  voluntary  appearance  by  such 
,;,        debtor.    L.  <t  N.  R.  R.  Co,  v.  Nash  4^7. 

CC)NTEST  OF  ELECTIONS. 

i;  Contest  of  election;  security'  for  costs;  statute  of  frauds. — ^The 
indorsement  on  a  declaration  in  a  proceeding  to  contest  an 
election  that  "We  hereby  acknowledge  ourselves  security  for 
the  costs  of  this  contest "  followed  by  the  names  of  the  sure- 
ties, is  a  valid  obligation  of  suretyship  for  the  costs  of  said 
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contest,  and  is  not  open  to  objection  that  it  does  not  show 
the  consideration  for  the  obligations  assumed  by  the  sure- 
ties, and  is,  therefore,  void  under  the  statute  of  frauds.  Mc- 
Donald V.  Wood,  589. 

2.  Same;  notice  of  illegal  voters;  misnomers;  admissibility  of  evi- 

dence,— Where  the  real  name  of  a  person  is  Alonzo  O.  Ever- 
ett, but  it  is  shown  that  he  was  gwierally  known  as  "Lonny" 
Everett,  in  legal  contemplation  the  latter  name  is  as  effica- 
ciously his  christian  name  as  Alonzo;  and,  therefore,  in  the 
contest  of  an  election,  a  notice  served  on  the  contestant  that 
"L.  Everett"  has  voted  illegally  for  him,  was  notice  that 
Alonzo  O.  Everett,  generally  called  Lonny  Everett,  had  voted 
Illegally  for  him;  and  the  refusal  of  the  court  to  permit  the 
contestee  to  prove  that  Alonzo  O.  Everett  or  Lonny  Everett 
was  not  a  legal  voter  is  erroneous.    76.  589. 

3.  Same;  error  in  the  admission  of  evidence;  how  considered  on  ap- 

peal.— Where  on  an  appeal  this  court  from  a  Judgment  in 
favor  of  the  contestant  in  a  contest  of  an  election,  it  appears 
that  the  court  erroneously  refused  to  permit  the  contestee  to 
show  that  a  certain  person  voted  illegally  for  the  contestant, 
it  can  not  be  said  that  the  error  was  without  injury,  although 
the  cause  was  tried  by  the  court  without  the  intervention  of 
a  Jury,  and  the  bill  of  exceptions  did  not  purport  to  set  out 
all  the  evidence;  and  for  such  error  the  Judgment  should  be 
reversed. — (Brickell,  C.  J.,  and  Coleman,  J.,  dissenting.)  lb. 
589. 

4.  Same;  witnesses   competent   to    testify   how  they  voted. — Where 

in  the  trial  of  a  contest  of  an  election,  the  falsity  of  the  tick- 
ets as  contained  in  the  box  returned,  by  reason  of  alleged 
fraudulent  substitution,  is  the  principal  ground  of  the  con- 
test, it  is  competent  and  proper  to  prove  by  said  electors  at 
said  election,  for  whom  they  voted;  and  the  contestant  is 
not  limited  to  the  tickets  themselves  to  show  how  the  elec- 
tors voted.    lb.  589. 

5.  Same;  irrelevant  evidence. — Since  the  law  forbids  one  who  was 

"a  fixer"  at  the  election  to  be  present  at  the  counting  of  the 
votes,  it  is  the  duty  of  the  legal  inspectors  to  see  that  such 
person  is  not  present;  and,  therefore,  on  the  trial  of  a  con- 
test of  an  election,  the  fact  that  the  inspectors  required  one 
of  the  "fixers"  to  depart  from  the  room  where  they  were 
counting  the  votes,  is  not  admissible  in  evidence  to  affect  the 
rights  of  either  party  to  the  contest.    Jb.  589. 

6.  Evidence;   relevancy   as    to    lines    designated   on   map   or  plat. 

Where  in  the  trial  of  a  case,  the  correct  location  of  the  lines 
designated  upon  a  map  or  plat  Is  a  material  issue,  it  is  com- 
petent to  ask  a  witness,  who  is  not  an  expert,  whether  he 
knows  anything  about  such  lines;  such  question  not  neces- 
sarily calling  for  expert  testimony.    lb.  589. 

7.  Same;  same;  competency  of  icntness. — In  such  a  case,   a  witness 

who  knows  nothing  of  the  true  location  of  the  lines  on  the 
map  inquired  about  except  the  information  derived  by  him 
from  a  survey  made  by  the  surveyor  employed  by  him  to  lo- 
cate such  lines,  is  incompetent  to  testify  on  the  subject;  such 
testimony  on  his  part  being  merely  hearsay  evidence.  Jb.  589. 

8.  Same;  proper   mode  of   raising   objection  thereto. — Where  ques- 

tions to  a  witness  are  not  objectionable,  but  the  answers 
state  facts  that  are  illegal  or  inadmissible  in  evidence,  the 
remedy  is  by  a  motion  to  exclude  such  facts  instead  of  by  an 
objection  to  the  question.    lb.  589. 


Digitized  by  VjOOQIC 


712  INDEX. 

CONTRACTS. 

1.  Mining  contract:    when   a    contract  of    employment    and  not  a 

lease, — Where  persons  enter  into  an  agreement  with  the 
owner  of  a  coal  mine  to  work  the  mine  under  the  supervi- 
sion of  the  owner's  superintendent,  to  furnish  the  men,  tools 
and  materials  thereto,  to  reimburse  the  owner  for  articles 
he  was  to  furnish,  and  to  load  on  an  average  not  less  than  a 
certain  number  of  cars  per  day,  and  to  increase  it  to  a  des- 
ignated number  of  cars  per  day,  and  to  "get  all  the  coai  out 
up  to  the  specified  amount  that  may  be  named'*  by  the 
owner,  for  the  performance  of  which  work  the  owner  was  to 
pay  a  stipulated  price  for  each  ton  of  coal  loaded  on  the  cars, 
and  the  owner  was  to  have  the  power  to  reduce  or  increase 
the  number  of  miners  according  to  the  number  of  orders  he 
might  have  to  fill,  such  agreement,  although  stating  that  it 
was  a  lease  of  the  mine,  is  neither  a  lease  nor  an  entire  un- 
dertaking to  mine  all  the  coal  in  said  mine;  but  is  only  a 
contract  of  employment,  and  its  terms  neither  expressly 
specifying  nor  indicating  the  time  during  which  the  em- 
ployment was  to  continue,  such  contract  is  terminable  at  the 
will  of  either  party.    Lambie  v.  Sloss  I.  d  8.  Co.,  427. 

2.  Same:   when  stopping  contractors  no  breach:  sufficiency  of  com- 

plaint.— Where  the  contract  for  a  working  of  a  mine  is 
an  entire  undertaking  to  mine  all  the  coal  in  such  mine,  and 
after  stipulating  that  the  output  of  the  mine  was  to  be  en- 
tirely within  the  control  of  the  owner,  it  was  further  pro- 
vided that  if  the  owner  had  any  orders  for  coal  to  fill  the 
contractor  is  entitled  to  furnish  the  coal  necessary  to  fill 
them,  the  mere  fact  that  the  owner  stops  the  contractor  from 
work  entirely,  is  not  a  breach  of  such  contract,  unless  at  such 
time  the  owner  had  orders  for  coal  to  fill;  and  in  an  action 
seeking  to  recover  damages  for  the  breach  of  such  contract 
on  the  part  of  the  owner,  a  complaint  which  alleges  that  the 
defendant  stopped  the  plaintifF  from  working  in  said  mine 
and  has  since  refused  to  allow  plaintiff  to  mine  coal  therein 
under  said  contract,  without  averring  that  the  defendant  had 
orders  to  fill  at  the  time  he  caused  plaintiff  to  cease  mining 
coal,  or  has  had  orders  since  then,  assigns  no  breach  of  said 
contract,  and  is,  therefore,  demurrable,  lb.  4^7. 

3.  Contract   of    employment:    breach    thereof;    sufficiency   of    com- 

plaint.— In  an  action  for  the  breach  of  a  contract  of  employ- 
ment which  stipulates  that  the  employer  is  to  furnish  to  the 
servant  tools  and  other  materials  for  doing  the  work,  at 
what  such  articles  cost,  a  count  of  the  complaint  which 
alleges  that  the  defendant  charged  the  plaintiff  a  large  sum 
in  excess  of  the  cost  of  the  said  articles  furnished  by  the  de- 
fendant to  the  plaintiff,  under  said  contract,  does  not  assign 
a  breach  of  said  stipulation  In  the  contract;  It  being  neces- 
sary, to  render  the  assignment  of  the  breach  sufficient,  to  fur- 
ther aver  that  the  plaintiff  had  paid  such  excess,  or  was  in 
some  way  damaged  by  the  charge.    lb.  -^27. 

4.  Contract   of  sale:   no   implied   warranty  when  article  sold  upon 

personal  inspection. — ^When  goods  or  articles  are  sold  after 
personal  Inspection  by  the.  purchaser  and  there  is  no  express 
warranty  as  to  the  quality  of  the  article  sold  or  Its  fitness 
for  any  particular  purpose,  upon  the  delivery  of  the  Identical 
goods  sold  In  accordance  with  the  contract,  there  Is  a  com- 
pliance on  the  p^rt  of  the  seller  with  his  part  of  the  contract. 
Irrespective  of  the  quality  of  suitableness  of  the  article  for 
the  purpose  for  which  It  was  bought,  which  renders  the  pur- 
chaser liable.    Moore  v.  Barber  Asphalt  Paving  Co.,  56S. 

5.  Action  on  a  contract  of  sale;  admissibility  in  evidence  of  receipt 
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to  prove  delivery. — In  an  action  to  recover  the  price  of  goods, 
where,  by  the  contract  of  sale,  the  plaintiff  was  to  deliver  the 
goods  at  a  wharf,  from  which  point  they  were  to  be  trans- 
ported to  the  defendant,  a  receipt  signed  by  one  who  was  in 
charge  of  a  barge,  which  was  at  the  point  on  the  wharf 
designated  for  delivery  in  the  contract,  and  by  which  the 
goods  were  to  be  carried  to  the  defendant,  is  admissible  in 
evidence  as  tending  to  show  delivery  to  the  buyer  as  con- 
tracted for.  76.  56.1 
6.  Same;  same;  action  to  recover  for  price  of  merchandise  sold. — In 
an  action  to  recover  the  price  of  certain  articles  of  merchan- 
dise sold  in  a  specified  quantity,  after  Inspection,  a  plea  of 
recoupment  which  alleges  that  there  was  a  failure  to  de- 
liver to  the  defendant  the  specified  quantity,  and  as  a  result 
the  plaintiff  suffered  damages,  is  not  sustained,  where  there 
is  no  evidence  submitted  to  the  jury  from  which  they  could 
ascertain  the  fact  that  the  defendant  was  damaged  by  the 
alleged  failure,  and  the  extent  of  such  damage.    71).  odS, 

CONTRIBUTION. 

1.  Redemption  by  making  equitable  contribution;  equity  of  bill. 
Where,  after  the  execution  of  a  mortgage,  the  mortgagor  con- 
veys to  his  son  and  daughter,  respectively,  by  separate  deeds, 
all  of  his  right,  title  and  interest  to  several  and  distinct  por- 
tions of  the  mortgaged  premises,  and  subsequently  the  mort- 
gage is  foreclosed  by  a  sale  under  the  power  contained  there- 
in, and  from  the  purchaser  of  said  sale  the  son  redeems  all 
of  the  lands,  refusing  to  allow  the  daughter  to  join  with  him 
in  such  redemption,  the  son  as  such  redemptor,  becomes  the 
equitable  assignee  of  the  mortgage,  and  as  such  is  entitled  to 
contribution  from  the  daughter,  before  she  can  have  her  part 
.  of  the  lands  released  from  under  the  mortgage;  and  upon  the 
son's  refusal  to  allow  her  to  contribute,  she  can  file  a  bill  to 
compel  him  to  allow  her  to  make  equitable  contribution,  and 
thereby  release  her  lands  from  any  claim  he  may  have  as  the 
equitable  assignee  of  the  mortgage.  (Bbickell,  C.  J.,  and 
Coleman,  J.,  dissenting.)    Jones  v.  Matkin,  SJ/l. 

CORPORATIONS. 

1.  Constitutional  law;  legislative  power  to  impose  privilege  or  occur 

pation  tax  on  corporation. — Section  1  of  Article  XI,  providing 
that  "all  taxes  levied  on  property  in  this  State  shall  be 
assessed  in  exact  proportion  to  the  value  of  such  property," 
and  section  6  of  Article  XI,  providing  that  "the  property  of 
private  corporations,  associations  and  individuals  of  this  State 
shall  forever  be  taxed  at  the  same  rate,"  relate  only  to  direct 
taxes  on  property,  and  do  not  apply  to  taxation  on  privileges 
or  occupations,  and  constitute  no  limitation  upon  the  power 
of  the  legislature  to  impose  a  tax  on  avocations  or  privileges 
or  on  franchises  of  corporations.  Phoenix  Carpet  Co.  v.  State, 
US. 

2.  Same;  validity  of  statute  imposing  privilege  tax  on  corporations. 

The  15th  sub-division  of  the  35th  section  of  the  "Act  to  amend 
the  revenue  laws  of  the  State  of  Alabama,"  approved  Feb> 
ruary  18.  1897,  (Acts  of  1 896-97,  p.  1489),  requiring  all  corpo- 
rations, foreign  or  domestic,  doing  business  In  this  State,  ex- 
cept banks  and  banking  institutions  regularly  organized,  not 
otherwise  specifically  required  to  pay  a  license  tax,  to  pay  an 
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^  annual  privilege  tax  graduated  by  the  paid  up  capital  stock 
of  the  corporation,  imposes  a  privilege  or  franchise  tax,  and 
is  not  violative  of  sections  1  and  6  of  Article  XI  of  the  Con- 
sUtution.    7l>.  14s 

3.  Taxation;   constrtiction  of  statute;   token  act  takes  effect. — ^The 

15th  sub-division  of  section  35  of  the  ''Act  to  amend  the  reve- 
nue laws  of  the  State  of  Alabama/*  approved  February  18, 
1897,  (Acts  of  1896-97,  p.  1489),  requiring  corporations  to  pay 
an  annual  privilege  tax  took  effect  from  the  date  of  the  ap- 
proval of  the  act,  no  different  time  being  specified  in  the 
statute;  section  634  of  the  Code  of  1886,  (Code  of  1896,  94126) 
declaring  that  all  licenses  shall  be  for  one  year  and  shall  ex- 
pire on  the  31st  of  December,  having  relation  only  to  the  li- 
censes designated  in  other  sections  of  said  Code,  and  not  re- 
ferring to  licenses  and  taxes  imposed  by  subsequent  statutes. 
Ih,  IjS. 

4.  Same;  right  of  probate  judge  to  demand  payment  of  county  taxes. 

Under  the  provisions  of  sub-division  lb  of  section  35  of  the 
"Act  to  amend  the  revenue  laws  of  the  State  of  Alabama,"  ap- 
proved February  18,  1897,  (Acts  of  1896-97,  p.  1489),  requiring 
corporations  doing  business  in  this  State  to  pay  an  annual 
privilege  tax,  the  judge  of  probate  was  not  authorized  to  de- 
mand payment  of  a  county  tax  as  a  condition  precedent  to 
issuing  a  license  to  such  corporations,  since  there  is  no  author- 
ity conferred  by  the  statute  to  add  a  county  tax  to  specific 
taxes  imposed  by  the  statute,  nor  was  authority  conferred  by 
the  statute  in  question  to  add  a  county  tax  to  the  specific  taxes 
imposed  on  the  franchises  of  corporation  doing  business  with- 
in this  State.    Ih.  1^3. 

5.  8ame;  corporation  not  justified  in  doing  business  without  license; 

when  mandamus  the  proper  remedy  to  compel  issuance  of  li- 
cense.— Where  a  Judge  of  probate  demanded  of  the  corpora- 
tion the  payment  of  a  county  tax  in  addition  to  a  State  privi- 
lege tax  authorized  by  statute  as  a  condition  to  the  issuance 
of  a  license  to  a  corporation,  which  county  tax  is  unauthorized, 
such  corporation  is  not  Justified  in  doing  business  without  a 
license  and  without  the  payment  of  the  tax;  but  its  remedy 
is  by  mandamus  to  compel  the  probate  judge  to  issue  the  li- 
cense upon  the  payment  of  the  State  privilege  tax  as  imposed 
by  statute.    lb.  UZ. 

6.  Insolvent  corporation;  payment  of  subscription  for  stock;  equity 

of  bill  filed  by  judgment  creditor  of  corporation. — Where  a 
subscription  for  stock  in  a  corporation  is  paid  for  by  the  trans- 
fer of  property  at  a  grossly  fictitious  valuation,  upon  the  cor- 
poration becoming  insolvent  a  Judgment  creditor  thereof,  hav- 
ing exhausted  legal  remedies,  can  maintain  a  bill  in  equity 
to  compel  the  stockholders  to  pay,  for  the  satisfaction  of  cor- 
porate debts,  the  difference  between  the  par  value  of  the  stock 
and  the  reasonable  value  of  the  property  transferred  in  pay- 
ment of  their  subscription  to  said  stock.  Pickering  v.  Town- 
send  d  Brown,  So  J. 

7.  Corporations;  priority  of  claims  of  employes  over  lien  of  mort- 

gage securing  bonds;  what  necessary  to  establish  such  pri- 
ority.— Where  the  employes  of  a  corporation  seek  in  a  court 
of  equity  to  have  their  claims  for  services,  performed  within 
six  months  next  preceding  the  appointment  of  a  receiver, 
preterred  and  declared  superior  to  the  lien  of  a  mortgage  se- 
curing the  bonds  issued  by  said  corporation  and  it  does  not 
appear  from  any  testimony  offered  that  there  was  a  diversion 
of  the  gross  earnings  of  the  corporation  from  the  employees  to 
the  bondholders,  or  that  the  services  were  rendered  in  the  bet- 
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terment  and  permanent  improvement  of  the  mortgaged  prop- 
erty, enuring  to  the  benefit  of  the  bondholders,  or  that  the 
labor  of  the  claimants  was  necessary  to  continue  the  business 
of  the  corporation,  in  order  to  keep  it  a  going  concern,  or  If 
so,  that  such  continuance  was  to  the  advantage  of  the  bond- 
holders, or  that  any  income  out  of  which  wages  of  such  labor 
should  be  paid  had  been  realized  by  the  receiver  in  the  ad- 
ministration and  operation  of  the  business  of  the  corporation, 
the  evidence  is  not  sufficient  to  establish  the  priority  of  the 
claims  as  prayed  for.    lb.  351. 

8.  Same;  agent  of  corporation  engaging  in  business  without  license 

can  be  prosecuted. — The  agent  of  a  corporation  carrying  on 
the  business  of  the  corporation  without  a  license  therefor  be- 
ing taken  out,  as  required  by  an  ordinance  of  the  city  where 
the  business  is  engaged  in,  may  be  prosecuted  and  convicted 
for  me  violation  of  such  ordinance.  N.,  C.  d  8t.  L.  R.  Co.  v, 
Attalla,  362. 

9.  Corporations ;  liability  of  treasurer  for  funds  deposited  in  bank. 

Where  the  treasurer  of  a  corporation,  acting  without  compen- 
sation, and  who  is  a  mere  gratuitous  bailee,  deposited  in  his 
name  as  such  treasurer  for  safe  keeping  funds  In  a  bank, 
which  was  considered  solvent  by  himself  and  other  prudent 
men,  he  is  not  liable  to  the  corporation  for  a  loss  of  such 
funds,  occasioned  by  the  subsequent  failure  of  said  bank. 
Booth  V.  Dexter  8.  F.  E.  Co.,  369. 

10.  Same;  same;  when  note  given  to   cover  supposed   liability  is 

founded  upon  valuable  consideration. — Where  the  treasurer  of 
a  corporation,  who  acted  in  such  capacity  without  compensa- 
tion, deposited  for  safe  keeping  corporate  funds,  in  his  name 
as  such  treasurer,  in  a  bank  considered  solvent  by  himself  and 
other  prudent  men.  and  after  the  loss  to  the  corporation  of 
such  funds,  occasioned  by  the  subsequent  failure  of  the  bank, 
the  treasurer  executes  to  the  corporation  a  note,  payable  three 
years  from  date,  in  consideration  of  the  corporation  releasing 
him  and  the  sureties  on  his  bond  as  treasurer  and  the  bank 
from  all  claims  for  the  loss  of  such  funds,  such  note  is  founded 
on  a  sufficient  consideration,  and  is  a  valid,  personal  oDliga- 
tion  of  such  treasurer.    lb.  369. 

11.  Same;  action  by  a  corporation;  when  minutes  of  meeting  admis- 

sible in  evidence. — In  an  action  brought  by  a  corporation 
on  a  promissory  note,  given  by  one  of  its  stockholders,  who 
had  served  as  treasurer,  in  the  settlement  of  a  claim 
against  him  for  the  loss  of  corporate  funds,  the  minutes 
of  the  meeting  of  the  plaintiff  corporation,  at  which  the  de- 
fendant was  present  and  when  action  was  taken  regarding 
the  giving  of  the  note  sued  on.  are  admissible  in  evidence 
for  the  purpose  of  showing  what  was  done  at  said  meeting, 
in  reference  to  the  giving  of  the  note  by  the  defendant,  and 
its  acceptance  by  the  plaintiff  in  settlement  of  Its  claim 
against  him.    lb.  369. 

12.  Insolvent  corporation;  assets  not  trust  funds. — The  assets  of  an 

insolvent  corporation  do  not  constitute  a  trust  fund  in  the 
hands  of  its  omcers  and  managers,  for  the  payment  of  its 
debts;  and  the  directors  and  officers  of  such  corporation  are 
not  trustees  of  its  assets  for  the  benefit  of  its  creditors. 
(Following  O'Bear  Jewelry  Co.  v.  Volfer  d  Co.,  106  Ala.  205.) 
Corey  v.  Wadsworth,  'fSS. 

13.  Insolvent  corporation;  directors  can  prefer  tnemselves  in  pay- 

ment of  bona  fide  debt. — An  Insolvent  corporation  can  make 
a  valid  transfer  of  Its  assets  to  one  or  more  of  its  directors 
in  payment  of  bona  fide  debts  due  from  the  corporation,  there- 
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by  preferring  such  directors  to  other  creditors  in  payment 
of  its  corporate  debts;  and  this  is  true  even  though  the 
directors  so  preferred  participated  in  the  directors' 
meeting  which  authorized  such  preference,  and  con- 
trolled its  action.  (Mary  Lee  Coal  d  Railway  Co,  v.  Knox  A 
Co,,  110  Ala.  632,  in  so  far  as  it  conflicts  with  the  principle 
here  announced,    overruled.)     Ck>LEMAN,    J.,    dissenting.     Ih. 

14.  Same;  how  payment  is  made  to  creditor  who  is  also  a  debtor  of 

the  corporation. — A  creditor  of  an  insolvent  corporation,  who 
is  also,  in  a  less  amount,  the  debtor  of  the  company,  can  not 
take  corporate  property  in  payment,  except  to  the  amount 
his  claim  is  reduced  by  taking  therefrom  his  indebtedness 
to  the  corporation.    76.  4S8. 

15.  Equitable  estoppel;  sale   by  agent  of  corporation. — While  the 

agent  of  a  corporation  can  convey  no  legal  title  to  the  lands 
owned  by  said  corporation,  unless  his  authority  to  sell  and 
convey  be  in  writing,  yet  the  directors  of  a  corporation  may. 
by  their  conduct,  estop  themselves  from  disputing  the  authori- 
ty of  the  agent  to  bind  the  corporation  by  a  sale  made  by  him, 
where  the  agent  acted  openly  and  notoriously,  and  the  cor- 
poration asquiesced  for  a  long  time  in  the  conveyance;  thus 
creating  an  equitable  estoppel  in  pais.    Hoene  v.  Pollak,  611. 

16.  Same;  same;  case  at  bar. — Where  the  directors  of  a  corporation 

owning  all  of  its  capital  stock,  prepared  a  deed  conveying  its 
entire  property  and  sent  it  to  a  third  person  to  be  executed 
by  him  as  president  of  the  corporation,  and  after  he  had  so 
executed  it  and  returned  it  to  the  directors  said  deed  was  de- 
livered and  the  grantor  was  placed  in  possession,  there  is 
created  an  equitable  estoppel,  and  all  of  the  creditors  are 
estopped  from  attacking  the  deed  as  being  executed  by  one 
who  was  not  the  president  of  the  corporation,  and  without  au- 
thority,   lb.  617. 

17.  Husband  and  wife;  capital  stock  in  a  corporation  personal  prop- 

erty ;  wife  can  authorize,  by  parol,  husband  to  manage  same. 
The  capital  stock  of  a  corporation  being  personal  property,  a 
married  woman  may,  under  the  authority  of  the  statute 
authorizing  the  personal  property  of  the  wife  to  be  disposed 
of  by  the  husband  and  wife  by  parol,  (Code  of  1886,  92348; 
Code  of  1896,  92528),  authorize  her  husband,  by  parol,  to 
vote  the  stock  owned  by  her  in  a  corporation  at  corporate 
meetings  and  to  consent  for  her  to  a  transfer  of  all  of  the 
corporate  property  lo  another  corporation,  to  be  paid  for  by 
capital  stock  of  the  latter  corporation  issued  to  the  stock- 
holders of  the  former.    lb.  611. 

18.  Same;   same;   ratification. — Where  a  married  woman,    knowing 

that  her  husband  had,  in  her  behalf,  voted  the  stock  she 
owned  in  a  corporation  in  favor  of  the  transfer  by  said  cor- 
poration of  all  of  its  assets  to  another  corporation,  for  the 
stock  of  the  latter  company  to  be  given  to  the  stockholders 
of  the  former  company,  subsequently  disposes  of  a  part  of 
the  stock  of  the  latter  company  so  received,  she  thereby  rati- 
fies her  husband's  act.    lb.  611. 

MrMciPAL  Corporations. 

1.  Charter  of  municipality;  construction  of  ordinance;  can  not  ex-^ 
ceed    power   granted    by    charter. — Where  an  act  incorporat- 
ing a  municipality    confers   the   power   upon   the   municipal 
authorities  to  punish  the  violation   of   its  ordinances  by  fine 
and  by  "Imprisonment  or  hard  labor  for  the  city,"  an  ordi- 
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nance  of  such  municipality  which  provides  that  upon  the 
violation  of  a  certain  ordinance,  the  offender  may  be  fined  or 
may  be  "imprisoned  and  sentenced  to  hard  labor"  for  the 
city  is  in  excess  of  the  power  granted  by  the  charter  to  affix 
penalties  for  the  violation  of  city  ordinances;  and  so  much  of 
the  penalty  fixed  by  the  ordinance  as  is  in  excess  of  the  power 
granted  by  the  charter,  can  not  be  imposed  or  enforced.  N., 
C.  d  8t,  L.  R.  Co.  V,  Attalla,  362. 

2.  Construction    of    municipal    ordinance;    engaging    in    business 

without  taking  out  license  a  continuous  act,  and  not  violated 
each  day  business  is  carried  on. — The  engaging  in  or  carry- 
ing on  business  implies  a  continuous  occupation;  and, 
therefore,  a  city  ordinance  which  makes  it  unlawful  for  a 
person,  firm  or  corporation  "to  engage  in  or  carry  on  any 
business,^  for  which  a  license  is  required,  without  having 
first  paid  for  and  taken  out  a  license,  does  not  authorize  the 
prosecution  and  punishment  of  a  person  violating  such 
ordinance  each  day  he  carries  on  the  business,  until  tne 
license  is  taken  out,  as  for  a  separate  and  distinct  offense. 
76.  362. 

3.  License  tax  on  occupation;  power   of    municipal  corporation  to 

impose. — The  General  Assembly,  not  being  constrained  by 
any  constitutional  provision,  may  delegate  to  municipal  cor- 
porations the  power  to  impose  a  license  tax  upon  businesses 
and  professions.    lb.  362. 

4.  Same;  agent  of  corporation  engaging  in  business  without  license 

can  be  prosecuted. — ^The  agent  of  a  corporation  carrying  on 
the  business  of  the  corporation  without  a  license  therefor  be- 
ing taken  out,  as  required  by  an  ordinance  of  the  city  where 
the  business  is  engaged  in,  may  be  prosecuted  and  convicted 
for  the  violation  of  such  ordinance.    7b.  362. 

5.  Same;  determination  of  reasonableness  of  license. — The    reason- 

ableness or  unreasonableness  of  a  license  tax  imposed 
by  ordinance  of  a  city,  for  engaging  in  or  carrying  on  a  busi- 
ness, cannot  be  determined  by  the  extent  of  the  business  of 
a  single  individual,  since  there  may  be  competition  or  negli- 
gence, or  other  considerations  affecting  the  extent  of  such 
business.    7&.  362. 

6.  Same;  equity  of  bill  to  enjoin  prosecution  for  violation  of  ordi- 

nance prescribing  license  tax. — ^Where  a  municipality  has 
authority  to  impose  a  license  tax  upon  persons  engaging  in  or 
carrying  on  a  business,  and  such  tax  is  imposed  by  ordinance 
duly  ordained,  and  the  ordinance  is  reasonable  and  valid,  a 
person  or  corporation  who  refuses  to  pay  such  license  tax  can 
not,  without  paying  or  offering  to  pay  such  tax,  seek  the  aid 
of  a  court  of  equity,  for  the  protection  of  its  franchise,  or  to 
prevent  interference  with  its  exercise,  by  seeking  to  enjoin  the 
prosecution  of  its  agent  for  the  violation  of  such  ordinance. 
76.  362. 

7.  Municipal  corporations  own  public  parks  in  trust;  not  authorized 

to  divert  it  from  uses  to  which  it  was  dedicated. — Municipal 
corporations  hold  titles  to  streets,  public  squares  and  parks 
in  trust  for  the  public;  and  where  lands  have  been  dedicated 
and  used  for  a  public  park,  or  square,  the  municipality  has 
no  power,  unless  specially  authorized  by  the  legislature,  to 
sell  such  lands  for  its  own  benefit,  or  to  appropriate  them 
for  the  use  and  benefit  of  private  persons  or  corporations, 
or  in  any  way  to  divert  them  from  the  uses  to  which  they 
were  originally  dedicated.    Douglass  v.  City  Council,  599. 

8.  Same;  what  constitutes  a  dedication  of  land  to  use  as  a  public 

park. — Where  the  owner  of  land,   in    conveying  it  to  a  city, 
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provides  in  the  deed  of  conveyance  that  said  land  shall  be 
used  only  as  a  park  or  street,  and  if  used  otherwise  it  should 
revert  to  him  or  his  heirs,  and  subsequently  the  city,  by  ordi- 
nance, set  apart  and  dedicated  said  land  to  the  public  use  as 
a  public  park,  and  had  it  inclosed  and  improved,  there  is  a 
dedication  of  such  lands  as  a  public  park,  as  much  so  as  if 
the  use  for  such  purpose  had  been  unconditionally  engrafted 
in  the  deed  at  its  execution,  and  the  public  became  thereby 
invested  with  dedicated  rights  and  interests;  and,  therefore, 
an  act  on  the  part  of  the  municipality,  by  which  there  is  a 
diversion  of  said  lands  from  the  uses  to  which  they  were 
dedicated,  is  a  violation  of  the  trust,  and  a  wrong  from  which 
no  right  can  accrue  to  any  one  who  claims  in  consequence 
of  such  act — (Ck>LEMAi¥,  J.,  dissenting,)  lb,  599, 
9.  Same;  right  of  iidjacent  property  owner  to  enjoin  the  diversion 
of  a  park  from  the  purposes  of  its  dedication, — The  owner  of 
property  adjacent  to  lands  which  have  been  dedicated  and 
used  as  a  public  park,  in  a  city,  can  maintain  a  bill  in  equity 
to  enjoin  the  abandonment  by  the  city  of  such  lands  as  a  pub- 
lic park,  and  a  diversion  of  them  from  the  uses  to  which 
they  were  originally  dedicated:  and  one  who  owns  a  lot, 
which  is  one  hundred  and  ten  feet  distant  from  such  park, 
and  from  which  there  is  an  open  and  unobstructed  view  of 
the  park,  is  such  an  adjacent  proprietor,  and  can  maintain 
such  bill. — (Ck>LEMAK,  J.,  dissenting.)    lb.  599. 

COSTS. 

1.  Contest  of  election;  security  for  costs;  statute  of  frauds. — ^The 
indorsement  on  a  declaration  in  a  proceeding  to  contest  an 
election  that  "We  hereby  acknowledge  ourselves  security  for 
the  costs  of  this  contest,"  followed  by  the  names  of  the  sure- 
ties, is  a  valid  obligation  of  suretyship  for  the  costs  of  said 
contest,  and  is  not  open  to  objection  that  it  does  not  show  the 
consideration  for  the  obligation  assumed  by  the  sureties,  and 
is,  therefore,  void  under  the  statute  of  frauds.  McDonald  v. 
Wood,  589. 

COURTS. 

I.  City  CorBTS. 

1.  Constitutional  law;  establishment  of  inferior  courts;  power  of  leg- 

islature.— Under  the  Constitution,  inferior  courts  of  law  and 
equity  are  of  legislative  creation  and  institution,  deriving 
their  vitality  and  existence  from  legislative  power  granted  by 
the  Constitution,  and  such  courts  are  distinguished  from  all 
other  courts  or  tribunals  to  which  the  Constitution  refers. 
State  ex  rel.  Winter  v.  Sayre,  1. 

2.  Same;  judges  of  inferior  courts;  appointed  and  hold  office  sub- 

ject to  legislative  enactment. — The  Constitution,  by  provisions 
of  the  sixth  article  having  special  reference  thereto,  expressly 
reserves  to  the  legislature  the  power  to  provide  the  mode  in 
which  Judg^es  of  inferior  courts  shall  be  elected  or  appointed, 
and  to  prescribe  the  tenure  or  term  of  oflBce  of  such  Judges, 
and  how  vacancies  occurring  therein  must  be  filled;  and  the 
Judges  of  the  inferior  courts  are,  therefore,  separated  and  dis- 
tinguished from  the  Judges  of  the  courts  of  the  Constitution, 
so  far  as  the  constitutional  provisions  prescribe  the  terms 
of  office  of  judges,  their  mode  of  election  or  appointment  and 
the  filling  of  vacancies  that  may  occur  in  such  oflices.    lb.  1, 


Vol.  118. 


Digitized  by  VjOOQIC 


INDEX.  719 


COURTS — Continued, 


3.  Same;  same;   constitutional  provisions  as  to  filling  of  vacancies 

not  applicable. — Section  17  of  Article  VI  of  the  Constitution, 
providing  that  ''vacancies  in  the  office  of  any  of  the  Judges 
or  chancellors  of  this  State  shall  be  filled  by  appointment  by 
the  Governor,  and  such  appointee  shall  hold  his  office  for  the 
unexpired  term,"  is  not  applicable  to  judges  of  inferior  courts 
of  law  and  equity,  and  the  Governor,  is  not,  by  the  Consti- 
tution, invested  with  power  by  appointment  to  fill  vacancies 
occurring  in  the  offices  of  such  Judges;  and  the  extension  of 
such  power  to  the  Governor  by  construction  would  be  a  limi- 
tation upon,  and  in  derogation  of,  the  plenary  power  granted 
by  the  Constitution  to  the  legislature  to  prescribe  the  mode 
of  election  or  appointment,  and  the  tenure  or  term  of  office  of 
such  Judges  and  to  provide  for  the  filling  of  vacancies  that 
may  occur  in  such  offices.    Ih.  i. 

4.  Same;  statute  providing  for  filling  of  vacancies  in   the  office   of 

judge  of  Montgomery  City  Court;  not  violative  of  section  11 
of  Article  YI  of  Constitution. — The  act  of  the  General  Assem- 
bly "to  authorize  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint  the  Judge  of  the  city  court 
of  Montgomery,"  approved  February  13,  1879,  (Acts  of  1878-79, 
p.  418),  is  not  violative  of  section  17  of  Article  VI  of  the  Con- 
stitution, because  it  is  provided  in  said  act  that  "in  case  of 
any  vacancy  in  said  office  of  Judge  of  said  city  court,  ♦  ♦  ♦ 
such  vacancy  shall  be  filled  by  the  Governor,  and  the  person 
thus  appointed  shall  hold  the  office  until  the  close  of  the  next 
ensuing  session  of  the  General  Assembly;"  such  provision  of 
the  act  being  within  the  plenary  power  granted  to  the  legisla- 
ture, with  reference  to  the  Judges  of  inferior  courts,  and, 
therefore,  no  infraction  of  the  section  and  article  of  the  Con- 
stitution referred  to.    Ih.  1. 

5.  Same;  same;  not  violation  of  section  2,  Article  IV  of  the  Consti- 

tution.— The  title  of  the  act  approved  February  13,  1879,  en- 
titled "An  act  to  authorize  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate  to  appoint  the  Judge  of  the 
city  court  of  Montgomery,"  (Acts  of  1878-79,  p.  418),  is  broad 
enough  to  comprehend  the  clause  in  the  second  section  of  said 
act,  which  provides  that  "in  case  of  any  vacancy  in  said  office 
of  Judge  of  said  city  court,  after  the  passage  of  this  act,  such 
vacancy  shall  be  filled  by  the  Governor,  and  the  person  thus 
appointed  shall  hold  office  until  the  close  of  the  next  ensuing 
session  of  the  General  Assembly  and  until  his  successor  is  ap- 
pointed and  confirmed,"  and  such  act  does  not  infringe  section 
2  of  Article  IV  of  the  Constitution,  which  requires  that  "each 
law  shall  contain  but  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title;"  such  clause  of  the  act  referred  to  confer- 
ring on  the  Governor  a  mere  subsidiary  power  having  relation 
to  the  general  main  power  conferred,  and  being  necessary  to 
make  a  complete  enactment  in  regard  to  the  single  subject 
expressed  in  the  title  and  to  which  the  act  is  devoted.    Ih.  1. 

6.  Same;  construction  of  act  providing  for  appointment  of  judge  of 

Montgomery  City  Court;  term  of  judge  of  city  court. — Under 
the  provisions  of  the  act  approved  February  13,  1879,  to 
authorize  the  Governor,  by  and  with  the  consent  of  the  Sen- 
ate, to  appoint  the  Judge  of  the  city  court  of  Montgomery, 
(Acts  of  1878-79),  p.  418),  a  Judge  of  said  court  appointed  by 
the  Governor  and  confirmed  by  the  Senate,  holds  his  office  for 
six  years,  and  there  can  be  no  "expired  term"  of  a  Judge  of 
said  court  who  dies  or  resigns,  but  the  term  covered  by  his 
commission  ends  upon  his  resignation  or  death;  and,  there- 
fore, section   17   of   Article  VI  of  the  Constitution  providing 
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that  ''vacancies  in  the  oflBce  of  any  of  the  Judges  or  chancel- 
lors of  this  State  shall  be  filled  by  appointment  by  the  Gov- 
ernor and  said  appointee  shall  hold  his  office  for  the  unex- 
pired term/'  has  no  application  whatever  to  appointments  to 
the  office  of  Judge  of  said  city  court  of  Montgomery.    Ih.  1. 

7.  Same:    same;   same, — Under   the  express   provisions  of  the  act 

authorizing  the  Governor,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  appoint  the  Judge  of  the  city  court  of  Mont- 
gomery, (Acts  of  1878-79,  p.  418),  in  the  event  of  any  vacancy 
in  the  office  of  Judge  of  said  court,  between,  the  session  of 
the  General  Assembly,  the  pro  tempore  appointee  of  the  Gov- 
ernor holds  the  office  until  the  closce  of  the  next  ensuing  ses- 
sion of  the  General  Assembly,  at  which  time  his  successor  is 
to  be  appointed  by  the  Governor  by  and  with  the  consent  of 
the  Senate.    Ih.  1, 

8.  Same :  same ;  same. — Under  the  provisions  of  the  act  authorizing 

the  Governor,  by  and  with  the  consent  of  the  Senate,  to  ap- 
point the  Judge  of  the  city  court  of  Montgomery,  (Acts  of  1878- 
79,  p.  418),  if  during  the  term  of  six  years  for  which  the  per- 
son appointed  by  the  Governor  aivl  confirmed  by  the  Senate 
is  entitled  to  hold  office,  such  Judge  should  die  or  resign,  his 
term  instantly  ends,  and  the  person  who,  at  the  next  ensuing 
session  of  the  General  Assembly,  is  appointed  by  the  Governor 
and  confirmed  by  the  Senate  as  the  Judge  of  said  city  court 
enters  upon  a  new  and  independent  term,  and  is  entitled  to 
"hold  his  office  for  six  years  and  until  the  close  of  the  session 
of  the  General  Assembly  at  which  his  successor  is  appointed 
and  confirmed,"  as  provided  by  the  first  section  of  said  act. 
lb,  J, 
(Ck)LEMAN  and  Head,  J  J.,  dissenting,  hold  that  section  17  of  Article 
VI  of  the  Constitution,  which  provides  that  "vacancies  in  any 
of  the  offices  of  the  Judges  or  chancellors  of  this  State  shall  be 
filled  by  appointment  by  the  Governor,  and  such  appointee 
shall  hold  his  office  for  the  unexpired  term,"  is  applicable  and 
refers  to  Judges  of  Inferior  courts  of  law  and  equity  and  con- 
fers upon  the  Governor  the  exclusive  power  to  fill  vacancies 
occurring  in  the  office  of  such  Judges,  and  secures  to  the  ap- 
pointee the  right  to  serve  out  the  unexpired  portion  of  the 
term ;  and  that,  therefore,  the  act  approved  February  13,  1879. 
(Acts  of  1878-79,  p.  418),  being  in  violation  of  this  provision 
of  the  Constitution,  is  void,  and  that  upon  the  resignation  of 
the  Incumbent,  the  Governor's  appointee  was  entitled  to  serve 
out  the  unexpired  term  of  six  years.)    lb,  1. 

II.    Probate  Courts. 

9.  Sale  of  decedent's  lands;   sales   by  personal  representative   un- 

der decree  of  probate  court  judicial, — Under  the  statutes 
authorizing  the  sale  of  lands  of  a  decedent  by  the  executor 
or  administrator  o  f  his  estate,  under  a  decree  of  the  probate 
court,  (Code  of  1896,  §§173-176),  such  sales  are  essentially 
and  strictly  Judicial  sales,  in  which  the  court  is  the  real  ven- 
dor and  the  executor  or  administrator  is  the  mere  agent  of 
the  court  through  whom  the  negotiations  are  conducted.  Hovy- 
ison  V.  Oakley,  215. 

10.  Same;   duty  of  probate  court  when  sale  is  vacated. — If   for  any 

of  the  causes  enumerated  in  the  statute,  a  sale  of  the  lands  of 
a  decedent,  ordered  by  decree  of  the  probate  court,  is  subse- 
quently vacated,  it  is  the  duty  of  the  court,  under  the  statute, 
(Code  of  1896,  §176),  to  order  a  re-saJe  of  the  lands,  which 
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must  be  advertised  and  conducted,  in  all  respects,  as  the  first 
sale,  but  need  not  necessarily  be  on  the  same  terms.    lb.  215. 

11.  Partition  in  probate   court;   jurisdiction  of  only  legal  estates. 

In  a  proceeding  in  the  probate  court  for  a  sale  of  lanas  for 
partition,  only  the  legal  estate  is  before  the  court  for  adjudi- 
cation, and  the  court  has  no  Jurisdiction  over  equitable  rights 
and  estates;  and  in  such  a  proceeding,  where  all  the  parties' 
claiming  any  interest  in  the  lands  are  before  the  court,  and 
the  court  acquires  Jurisdiction  of  all  matters  and  interests, 
contained  in  the  partition,  and  the  proceeding  is  in  every  re- 
spect regular,  and  the  decree  in  legal  form,  and  the  sale  ia 
confirmed,  the  purchaser  at  the  sale  holding  a  deed  executed 
under  the  order  of  the  court,  acquires  the  legal  estate  in  said 
lands,  upon  which  he  can  defend  an  action  of  ejectment  subse- 
quently brought  by  parties  who  had  only  an  equitable  estate 
therein.  Caperton  v.  Hall,  265. 

12.  Probate  court;  jurisdiction  in  inquisition  of  lunacy. — The  Con- 

stitution, by  granting  to  the  General  Assembly  power  to  es- 
tablish courts  of  probate,  with  general  jurisdiction  for  the 
grant  of  letters  testamentary,  &c.,  does  not  thereby  deny  to 
the  Qeneral  Assembly  the  power  to  invest  probate  courts  with 
original  Jurisdiction  in  the  matter  of  persons  of  unsound 
mind;  and  the  statute  providing  that  courts  of  probate  have 
jurisdiction  over  the  appointment  and  removal  of  guardians 
for  minors  and  persons  of  unsound  mind,  (Code  of  1886,  9787, 
subd.  6;  Code  of  1896,  §3363,  subd.  6),  confers  original  juris- 
diction upon  probate  courts  to  appoint  guardians  for  persons 
^  of  unsound  mind,  as  extensive  as  in  the  case  of  probate  of 
wills  and  the  granting  of  letters  testamentary,  &c.  Craft  v. 
Simon,  625. 
16.  Same;  same;  when  petition  for  appointment  of  guardian  suffi- 
cient.— A  petition,  filed  in  the  probate  court,  reciting  that 
the  petitioner  is  a  friend  of  one  S.,  a  female  49  years  of  age, 
residing  in  Mobile,  and  a  person  of  unsound  mind  and  incap- 
able of  governing  herself  or  of  conducting  and  managing  her 
afFairs,  and  asking  that  the  court  take  cognizance  of  the 
matter  of  the  petition  and  determine  whether  or  not  the  said 
S.  was  a  person  of  unsound  mind,  is  sufficient  in  its  allega- 
tions to  invoke  the  jurisdiction  of  the  probate  court,  in  in- 
quisition proceedings  under  the  statute,  (Code  of  1886,  §2392; 
Code  of  1896,  §2257).— Head,  J.,  dissenting.    lb.  625. 

14.  Same;  same;  when  jury  properly  drawn. — In  an  inquisition  pro- 

ceeding before  a  probate  court  for  determining  whether  or 
not  a  certain  named  person  is  of  unsound  mind,  where  the 
jury  is  drawn,  summoned  and  impannelled  in  accordance 
with  the  special  statute  providing  for  the  drawing  of  a  jury 
whenever  an  issue  is  tried  by  jury  in  the  probate  court  of 
the  county  where  the  proceeding  is  held,  the  organization 
of  such  jury  is  regular;  and  it  is  no  objection  thereto  that 
it  was  not  organized  in  accordance  with  the  statute.  (Code 
of  1886,  §2393;  Code  of  1896,  §2258),  providing  that  the  jury 
must  consist  of  twelve  disinterested  persons  of  the  neighbor- 
hood of  the  alleged  lunatic;  the  special  statute  controlling. 
lb.  625. 

15.  Same;  same;  sufficiency  of  writ  issued  to  sheriff  to  confer  juris* 

diction  of  the  person. — Where,  upon  the  filing  of  a  petition 
in  the  probate  court  asking  that  a  certain  named  person  be 
declared  of  unsound  mind,  and  that  a  guardian  be  appointed 
for  such  person,  the  court  issues  a  writ  to  the  sheriff,  which, 
after  setting  out  the  facts  averred  in  the  petition,  directs 
that  "if  it  be  consistent  with  the  health  and  safety  of  said 
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S.,  you  are  hereby  required  to  take  her  body  so  that  you 
may  have  her  in  said  court,"  itc.,  and  the  return  of  the 
sheriff  is  that  he  executed  said  writ  by  taking  into  his  cus- 
tody the  said  named  person,  and  "as  it  is  not  consistent  witli 
the  health  and  safety  to  have  her  at  the  place  of  trial,  she 
is  not  brought  before  the  court,"  by  such  writ  and  the  re- 
turn thereon,  the  person  alleged  to  have  been  of  unsound 
mind  is  brought  into  court  in  the  manner  prescribed  by 
statute,  and  the  court  has  Jurisdiction  of  the  person;  and  it 
can  not  be  objected  that  the  alleged  lunatic  had  no  opportu- 
nity to  be  heard  at  the  inquisition  by  reason  of  the  writ  be- 
ing technically  inaccurate  in  its  direction  to  the  sheriff,  and 
not  in  accordance  with  the  statute,  which  provided  that  by 
such  writ,  the  Judge  should  direct  the  sheriff  "to  take  the 
person  alleged  to  be  of  unsound  mind,  and  if  consistent  with 
his  health  or  safety  have  him  present  at  the  place  of  trial," 
(Code  of  1886,  §2393;  Code  of  1896,  52258).— Head,  J.,  dissent- 
ing.   Ih.  625, 

16.  Same:  same;  collateral  attack. — Where  a  petition  filed  in  the 

probate  court  asking  that  a  certain  named  person  be  de- 
clared of  unsound  mind,  and  that  a  guardian  be  appointed  for 
such  person,  contains  the  proper  Jurisdictional  averments,  and 
there  is  an  issuance  and  service  of  notice  upon  the  party  to  be 
affected,  in  the  manner  prescribed  by  the  statute,  the  Jurisdic- 
tion of  the  probate  court  attaches,  and  its  conclusions  can  not 
be  declared  void  on  collateral  attack;  and  the  failure  of  the 
decree  of  the  court  to  ascertain  that  the  Jurisdictional  facts 
had  been  proven,  does  not  affect  the  validity  of  the  decree. 
Ih.  625. 

17.  Same;  same;  sufficiency  of  verdict  of  jury. — In  inquisitions  of 

lunacy,  the  verdict  of  the  Jury  that  the  alleged  lunatic  is  "of 
unsourd  mind"  is  sufficient  at  least  on  collateral  attack,  to 
authorize  a  decree  by  the  court  declaring  such  person  to  be 
of  unsound  mind  and  appointing  a  guardian  for  such  person. 
Ih.  625. 

CRIMINAL  LAW. 

I.  Aiding  Prisoner  to  Escape  from  Jail. 

1.  Aiding    prisoners    to    escape   from   jail;   admissihility   of    evi- 

dence.— On  a  trial  under  an  indictment  charging  the  defend 
ant  with  having  carried  into  the  county  Jail  certain  tools  or  in- 
struments for  the  purpose  of  aiding  a  prisoner  confined  in 
said  Jail  to  escape,  the  declaration  of  another  person  who 
was  in  jail  at  the  time  to  the  sheriff,  that  the  defendant  and 
another  person  conveyed  said  instrument  into  the  Jail,  which 
were  used  in  attempting  to  escape,  is  no  part  of  the  res 
gestae,  but  is  merely  hearsay  evidence  and  inadmissible.  Bur- 
ton V.  State,  109. 

II.    Assault  and  Battery. 

• 

2.  Assault    and   hattery;   when    hattery   shown    to  have  heen  com- 

mitted.— Where  one  person  seizes  a  gun  in  the  hands  of  an- 
other person,  and  without  legal  excuse  violently  wrenches  it 
from  his  hands,  thereby  injuring  such  person,  he  commits  a 
battery;  and  such  facts  are  sufficient  to  warrant  a  conviction 
under  a  charge  of  assault  and  battery  with  a  gun.  Scott  v. 
State,  115. 
o.  Same;  relevancy  of  evidence. — In    a   prosecution    for  an  assauiC 
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and  battery  with  a  gun,  the  fact  that  the  person  assaulted 
had  abandoned  his  home  and  left  the  defendant,  his  son,  in 
possession,  and  subsequently  returned  and  set  fire  to  the 
fences  around  the  premises  and  committed  a  trespass,  neither 
justifies  nor  mitigates  the  assault  and  battery  committed 
on  such  person  by  the  defendant;  and  evidence  of  these  facts 
is  irrelevant  and  inadmissible.    /&.  115, 

III.  Cabbying  Concealed  Weapons. 

4.  Carrying  concealed  weapons;  charge  to  the  jury. — On  a  trial  un- 

der an  indictment  for  carrying  concealed  weapons,  where  the 
only  witness  lor  the  State  testified,  that  as  the*  defendant 
walked  away  from  him  he  saw  a  pistol  in  the  hip  pocket  of 
the  defendant  under  his  coat,  a  charge  which  instructs  the 
jury  that  "if  the  witness  says  he  did  not  see  a  thing,  in  de- 
termining how  much  weight  should  be  given  to  such  state- 
ment, the  jury  should  consider  how  much  opportunity  the  wit- 
ness had  to  see.  In  connection  with  all  the  evidence  in  the 
case,"  is  abstract  and  properly  refused;  no  witness  testifying 
that  he  did  not  see  the  pistol.  Norwood  v.  State,  ISJf. 

IV.    Carrying  on  Business  Without  License. 

5.  Construction    of    municipal    ordinance;     engaging    in    business 

loithout  taking  out  license  a  continuous  act,  and  not  violated 
each  day  business  is  carried  on, — The  engaging  in  or  carrying 
on  business  implies  a  continuous  occupation;  and,  therefore, 
a  city  ordinance  which  makes  It  unlawful  for  a  person,  firm 
or  corporation  "to  engage  in  or  carry  on  any  business,"  for 
which  a  license  is  required,  without  having  first  paid  for  and 
taken  out  a  license  does  not  authorize  the  prosecution  and 
punishment  of  a  person  violating  such  ordinance  each  day 
he  carries  on  the  business,  until  the  license  is  taken  out,  as 
for  a  separate  and  distinct  offense.  N,,  C.  d  St.  L.  R,  Co,  v. 
Attalla,  662. 

6.  License  tax  on  occupation;  power  of  municipal  corporation  to  im- 

pose.— The  General  Assembly,  not  being  constrained  by  any 
constitutional  provision,  may  delegate  to  municipal  corpora- 
tions the  power  to  impose  a  license  tax  upon  businesses  and 
professions.    lb.  662. 

7.  Same;  agent  of  corporation  engaging  in  business  without  license 

can  be  prosecuted. — The  agent  of  a  corporation  carrying  on 
the  business  of  the  corporation  without  a  license  therefore  be- 
ing taken  out,  as  required  by  an  ordinance  of  the  city  where 
the  business  is  engaged  in,  may  be  prosecuted  and  convicted 
for  the  violation  of  such  ordinance.    76.  662. 

8.  Same;  determination  of  reasonableness  of  license. — The  reasona- 

bleness or  unreasonaoleness  of  a  license  tax  imposed  by  ordi- 
nance of  a  city,  for  engaging  in  or  carrying  on  a  business, 
cannot  be  determined  by  the  extent  of  the  business  of  a  single 
Indlvlduial,  since  there  may  be  competition  or  negligence,  or 
other  considerations  affecting  the  extent  of  such  business. 
lb,  662, 

V.    Evidence. 

9.  Evidence;   admissibility   of   evidence  as  to  the  testimony  of  ab- 

sent witness;  when  proper  predicate  not  laid. — When  a  wit- 
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ness  who  testified  on  the  former  trial  of  a  pending  case  is 
absent,  and  for  the  purpose  of  laying  a  predicate  for  the  in- 
troduction of  the  testimony  of  such  absent  witness,  another 
witness  testifies  that  he  knew  said  absent  witness  and  lived 
in  the  same  section  of  the  county  with  him,  that  he  had 
learned  that  he  had  left  the  State  and  had  not  seen  him 
since  a  certain  night  several  months  before  the  pending  trial, 
and  that  on  the  night  referred  to  the  absent  witness  executed 
in  his  presence  a  conveyance  of  his  homestead,  and  said  that 
he  was  going  the  next  day  to  Arkansas,  such  testimony  is  not 
a  sufficient  predicate  for  the  admission  of  evidence  of  what 
the  absent  witness  testified  on  the  former  trial.  Dennis  v. 
State.  72. 

10.  Same;  same;  error  toithout  injury. — The   erroneous    admission 

in  evidence  of  what  an  absent  witness  testified  at  the  former 
trial  on  an  insufficient  predicate  is  error  without  injury,  when 
later  in  the  progress  of  the  trial  it  was  shown,  without  con- 
fiict,  that  such  absent  witness  was  out  of  the  State  and  resided 
in  another  State.    lb.  72. 

11.  Same;  weight  of   testimony  given   hy  defendant. — In   a  crim- 

inal case,  where  the  defendant  has  testified  as  a  witness  in 
his  own  behalf,  a  charge  which  instructs  the  Jury  that  the 
"defendant  is  a  competent  witness  in  his  own  behalf,  and  it  is 
your  duty  to  give  it  such  weight  as  you  think  it  is  entitled, 
in  connection  with  all  the  evidence,  if  any.  which  tends  to 
corroborate  his  statements."  is  erroneous,  in  that  it  requires 
the  Jury  to  weigh  the  defendant's  testimony  in  connection 
with  all  the  testimony  tending  to  corroborate  his  statements, 
instead  of  in  connection  with  all  the  testimony  in  the  case. 
/6.  72. 

12.  Homicide;    instruction  on  circumstantial  evidence. — Where,    on 

a  trial  under  an  indictment  for  murder,  the  corpus  delicti 
is  clearly  established,  and  the  defendant's  confessions,  if  be- 
lieved, would  alone  be  sufficient  to  require  a  conviction,  and 
the  circumstances  adduced  were  additional  proof  of  his  guilt, 
instructions  to  the  Jury  upon  circumstantial  evidence  are 
properly  refused.    76.  72. 

13.  Charge    to    the   jury;    sufficiency   of   evidence. — In    a   criminal 

case,  a  charge  which  instructs  the  Jury  that  "the  State  is 
bound  to  prove  every  material  fact  necessary  to  constitute 
the  guilt  of  the  defendant,  fully,  clearly,  conclusively,  sat- 
isfactorily and  to  a  moral  certainty;  and  if,  on  the  whole  evi- 
dence adduced,  the  Jury  can  not  say  that  they  have  an  abid- 
ing conviction  to  a  moral  certainty  of  the  guilt  of  the  defend- 
ant, the  Jury  are  bound  to  give  him  the  benefit  of  that  doubt 
and  acquit  him,  is  erroneous  and  properly  refused,  as  being 
calculated  to  impress  the  Jury  with  the  belief  that  they  must 
be  satisfied  of  the  guilt  of  the  defendant  beyond  all  doubt 
before  they  can  convict.    76.  72. 

14.  Same;  same. — On  a   trial   under  an   Indictment   for  murder,  a 

charge  which  instructs  the  Jury  that  "it  is  the  duty  of  the 
Jury  to  consider  the  evidence  tending  to  show  a  Justifying 
motive,  in  connection  with  the  other  evidence  in  the  case, 
and  if  they  are  in  reasonable  doubt  of  his  guilt  they  should 
acquit  him,"  asserts  a  correct  proposition,  and  its  refusal  is 
error.    Ih.  72. 

15.  Evidence;   competency  of  witness   to   testify  as  to  identity  of 

tracks. — In  a  criminal  case,  where  the  evidence  is  circumstan- 
tial, and  where,  as  proof  tending  to  show  defendant's  guilt, 
the  State  Introduced  evidence  of  a  track  leading  from  the 
scene  of  the  crime,  which  it  contended  was  defendant's  track* 
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it  is  not  competent  for  a  witness  who  had  measured  such 
track  and  had  also  measured  the  track  made  by  the  defend- 
ant, to  testify  that  the  tracks  in  question  were  the  same  as 
those  made  by  the  defendant;  but  such  witness  should  state 
the  facts  tending  to  show  identification,  including  the  identity 
in  measurements,  and  it  is  for  the  Jury  to  determine  whether 
or  not  the  tracks  in  question  were  made  by  the  defendant. 
Terry  v.  State,  79. 

16.  Same;   when   admission   of   irrelevant    evidence  not  reversible 

error. — The  admission  of  irrelevant  evidence  in  a  criminal 
case,  against  the  objection  of  the  defendant  is  not  a  reversible 
error,  when  it  affirmatively  appears  that  no  injury  resulted 
to  the  defendant  from  the  introduction  of  such  evidence. 
(Code  of  1896,  §4333).    lb.  79. 

17.  Homicide;   admissible   evidence. — On   a  trial   under  an  indict- 

ment for  murder,  where  the  evidence  is  circumstantial,  and 
where  the  witness  who  was  the  first  to  see  the  body  of  the 
deceasea  after  death,  testified  that  her  skull  was  broken  and 
her  throat  was  purple,  it  is  competent  for  such  witness  to 
lurther  testify  whether  or  not  there  were  any  other  bruises 
on  or  about  the  body  of  the  deceased;  it  being  proper  to  bring 
out  all  the  evidence  as  to  the  condition  of  the  deceased  when 
found.    76.  79. 

18.  Evidence  of  character. — ^A  witness  who  has  testified   as  to  the 

good  character  of  the  defendant  in  a  criminal  case,  may 
further  testify,  in  answer  to  questions  on  cross  examination, 
that  he  had  heard  of  the  defendant  having  committed  other 
specified  crimes;  such  testimony  being  competent  for  the  pur- 
pose of  testing  the  credibility  of  the  witness,  but  not  as 
affecting  the  character  of  the  defendant.    76.  79. 

19.  Homicide;   relevancy  of   evidence. — On  a  trial  under  an  indict- 

ment for  murder,  where  the  defendant  as  a  witness  in  his 
own  behalf  testified  as  to  what  he  did  and  his  whereabouts 
cki  the  night  of  the  murder,  it  is  competent  for  the  State  to 
show,  on  cross  examination  of  the  defendant,  what  he  did  that 
night,  if  anything  unusual,  as  bearing  upon  his  guilt  or  inno- 
cence; and  questions  eliciting  such  testimony  are  permissible. 
76.  79. 

20.  Same;    indictment;  variance. — Where  an    indictment    charging 

murder,  alleges  that  the  deceased  was  killed  by  being  struck 
with  some  weapon  to  the  grand  Jury  unknown,  there  is  no 
fatal  variance  between  such  allegation  in  the  indictment  ana 
the  proof,  and  such  indictment  will  support  a  conviction,  un- 
less it  be  shown  that  the  fact  alleged  to  be  unknown,  was, 
in  truth,  known  to  the  grand  Jury.  The  burden  of  making 
this  proof  is  upon  the  defendant,  and  it  is  not  enough  that 
the  fact  alleged  to  be  unknown  to  the  grand  Jury  should  be 
proved  and  made  known  to  the  petit  Jury,  or  that  by  proper 
diligence  the  grand  jury  could  have  learned  such  fact.  76.  79. 

21.  Same;    same;    same. — Where  an    indictment    charging  murder 

alleges  the  deceased's  name  to  be  "Mary  Thomas"  and  it  is 
shown  by  the  evidence  that  her  name  was  "Mary  Van 
Thomas,"  but  shfe  was  known  and  called  by  the  name  of  "Van 
Thomas,"  there  is  no  fatal  variance  between  the  allegations 
and  the  proof  entitling  the  defendant  to  an  acquittal.    76.  79. 

22.  Seduction;    when    evidence   corroborative   of  prosecutrix    suffi- 

cient.— Under  the  statute  defining  the  offense  of  seduction,  and 
which  provides  that  a  conviction  cannot  be  had  thereunder 
on  the  "uncorroborated  testimony  of  the  woman  upon  whom 
the  seduction  is  charged,"  (Code  of  1896,  §5503;  Code  of  1886, 
§4015),    the    evidence    corroborative    of    the  testimony  of  a 
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prosecutrix  is  sufficient  to  authorize  a  conviction,  if  it  extends 
to  a  material  fact  and  satisfies  the  Jury  that  the  woman  is 
worthy  of  credit.    Suther  v.  State,  88. 

23.  Same;    chastity    of   prosecutrix;    burden    of  proof, — Under    an 

statute  defining  seduction  (Code  of  1896,  $5503)  the  chastity 
of  the  prosecutrix  at  the  time  of  the  alleged  seduction  is  an 
essential  ingredient  of  the  offense,  and  is  to  be  presumed  in 
the  absence  of  evidence  to  the  contrary,  and  the  burden  « 
proving  unchastity  is  upon  the  defendant,  but  when  there 
is  introduced  evidence  tending  to  prove  unchastity  of  the 
woman,  resonable  doubt  of  her  chastity  is  as  fatal  to  a 
conviction  as  is  the  existence  of  such  doubt  in  reference  to 
any  other  material  fact.    Ih.  88. 

24.  Same;  same. — On  a   trial    under   an   indictment  for  seduction, 

evidence  as  to  the  reputation  or  character  of  the  prosecutrix 
as  to  unchastity  prior  to  the  time  of  the  alleged  seduction, 
is  inadmissible;  the  inquiry  in  such  a  case  being  as  to  the 
actual  chastity  or  unchastity  of  the  woman  at  the  time  of 
the  commission  of  the  alleged  offense.    Ih.  88. 

25.  Same;    evidence   of   defendant  having  given   presents   to  pros- 

ecutrix admissible. — On  a  trial  under  an  indictment  for  seduc- 
tion, where  there  was  evidence  that  the  commission  of  the 
offense  was  procured  under  a  promise  of  marriage,  the  fact 
that  during  the  period  of  the  engagement  of  marriage  be- 
tween the  defendant  and  prosecutrix,  and  before  the  time  of 
the  establishment  of  the  Illicit  relation,  the  defendant  made 
valuable  presents  to  the  prosecutrix,  is  admissible  in  evi- 
dence.   76.  88. 

26.  Same;  admissibility  in  evidence  of  the  declarations  of  the  de- 

fendant.— In  such  a  case,  the  declarations  of  the  defendant 
as  made  to  a  witness  that  the  prosecutrix  was  a  nice  girl 
and  a  suitable  companion  for  witness's  daughter,  and  tnat 
he  intended  to  marry  her,  are  admissible  in  evidence.    2b.  H*s. 

27.  Witnesses;  when  inconsistent    statements  can  not  be  proved. 

When  in  the  examination  of  a  witness,,  no  proper  predicafe 
for  his  impeachment  has  been  laid,  evidence  of  declarations 
made  by  such  witness,  inconsistent  with  the  testimony  given 
on  the  trial,  is  inadmissible.    lb.  88. 

28.  Same;   cross   examination. — In  the  cross  examination  of  a  wit- 

ness introducea  for  the  defendant  in  a  criminal  case,  it  is 
permissible  for  the  State  to  ask  such  witness  if  he  did  not  at 
a  certain  time  and  place,  state  to  a  certain  named  person  that 
he  was  afraid  not  to  testify  for  the  defendant,  lest  the  de- 
fendant should  have  him  arrested;  such  statement,  if  made, 
being  proper  matter  for  the  consideration  of  the  Jury  in 
weighing  the  testimony  of  the  witness.    lb.  88. 

29.  Aiding  prisoners  ^o  escape  from  jail;  admissibility  of  evidence. 

On  a  trial  under  an  indictment  charging  the  defendant  with 
having  carried  into  a  county  Jail  certain  tools  or  implements 
for  the  purpose  of  aiding  a  prisoner  confined  in  said  Jail  to 
escape,  the  declaration  of  another  person  who  was  in  Jail  at 
the  lime  to  the  sheriff,  that  the  defendant  and  another  person 
conveyed  said  instrument  into  the  Jail,  which  were  used  in 
attempting  to  escape,  is  no  part  of  the  res  gestae,  but  is  mere- 
ly hearsay  evidence  and  inadmissible.    Burton  v.  State,  109. 

30.  Charge  to  the  jury;  sufficiency  of  evidence. — A  charge  whicn  in- 

structs the  Jury  that  they  must  find  the  defendant  not  guilty 
if  the  conduct  of  the  defendant  upon  a  reasonable  hypothesis 
IS  inconsistent  with  his  innocence,  asserts  a  correct  proposi- 
tion and  should  be  given.    Brown  v.  State,  111. 

31.  Assault  and   battery;   relevancy  of  evidence. — In  a  prosecution 
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for  an  assault  and  battery  with  a  gun,  the  fact  that  the  per- 
son assaulted  had  abandoned  his  home  and  left  the  defendant, 
his  son,  in  possession,  and  subsequently  returned  and  set  fire 
to  the  fences  around  the  premises  and  committed  a  trespass, 
neither  justifies  nor  mitigates  the  assault  and  battery  commit- 
ted on  such  person  by  the  defendant,  and  evidence  of  these 
facts  is  irrelevant  and  inadmissible.    Scott  v.  State,  115. 

32.  Seduction;  admissibility  of  evidence  as  to  general  character. — On 

a  trial  under  an  indictment  for  seduction,  where  the  defend- 
ant has  introduced  evidence  tending  to  impeach  the  chastity 
of  the  prosecutrix  at  the  time  of  the  alleged  seduction,  it  is 
competent  for  the  prosecution,  in  rebuttal,  to  introduce  evi- 
dence of  her  general  character  for  chastity  at  that  time;  but 
evidence  as  to  her  character  subseauent  to  the  alleged 
seduction  is  inadmissible.    Smith  v.  State,  117. 

33.  Evidence;  when  general  objection   properly   overruled. — ^Where 

in  the  examination  of  a  witness,  he  is  asked  questions  which 
call  for  both  admissible  and  inadmissible  evidence,  a  general 
oDjeccion  which  is  not  limited  to  such  part  of  the  evidence 
as  is  illegal,  is  properly  overruled.    lb.  117. 

34.  Proof  of  venue;   failure  of  record  to  show   same. — When  no 

instruction  is  given  or  refused  involving  an  Inquiry  into  the 
sufficiency  of  the  evidence  to  authorize  a  conviction  or  as 
to  proof  of  venue,  the  failure  of  the  bill  of  exceptions  to  show 
that  the  venue  was  proven,  although  it  purports  to  set  out 
substantially  all  the  evidence,  will  not  warrant  a  reversal 
of  the  Judgment.    lb.  117. 

35.  Seduction;  chastity  of  prosecutrix;    burden    of    proof. — Under 

the  statute  defining  seduction  (Code  of  1896,  §5503),  the  chas- 
tity of  the  prosecutrix  at  the  time  of  the  alleged  seduction  is 
an  essential  ingredient  of  the  offense,  and  is  to  be  presumed 
in.  the  absence  of  evidence  to  the  contrary:  and  the  burden 
of  proving  unchastity  is  upon  the  defendant,  but  when  there 
is  introduced  evidence  tending  to  prove  unchastity  of  a 
woman,  reasonable  doubt  of  her  chastity  is  as  fatal  to  a  con- 
viction as  is  the  existence  of  such  doubt  in  reference  to  any 
other  material  fact.    lb.  117. 

36.  Forgery;  relevancy  of  evidence. — Where,    on    a   trial  under  an 

indictment  for  forgery,  the  instrument  alleged  to  have  been 
forged  was  a  mortgage  executed  to  the  defendant  and  which 
had  been  transferred  by  him  to  a  partnership,  as  collateral 
security  for  certain  advances  made  by  said  partnership  to 
the  defendant,  evidence  that  such  partnership  refused  to  make 
the  advances  to  the  defendant  until  he  should  give  addi- 
tional security,  and  that  shortly  after  such  refusal  the  defend- 
ant transferred  to  the  said  partnership  the  mortgage  alleged 
to  have  been  forged,  together  with  other  collateral  securities, 
which  mortgage  bore  a  date  subsequent  to  the  time  of  the 
refusal.  Is  admissible.  (Brickell,  C.  J.,  dissenting.)  Curtis 
V.  State.  125. 

37.  Same;  expert  testimony. — On  a  trial  under  an  indictment  for 

forgery,  where  a  witness,  after  testifying  that  he  had  been 
a  bookkeeper  for  many  years  and  had  seen  many  different 
Kinds  of  writing,  then  further  testifies  that  he  did  not  know 
that  he  had  ever  seen  a  paper  that  was  forged,  and  that  he 
had  no  skil.1  or  experience  In  comparing  forged  hand-writing 
with  genuine  signatures,  such  witness  Is  not  competent  to 
compare  the  alleged  signature  of  an  attesting  witness  to  the 
forged  Instrument  with  his  genuine  signature  to  a  paper  not 
In  evidence,  but  offered  for  the  purpose  of  comparison  and  to 
state  whether  the  signature  of  the  said  attesting  witness  to 
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the  instrument  alleged  to  have  been  forged  was  genuine. 
lb,  125. 

38.  Same;  inference  as  to  the  act  of  forgery. — On  a  trial  under  au 

indictment  for  forgery,  where  the  defendant  is  named  as  the 
beneficiary  in  the  instrument  alleged  to  have  been  forged,  an 
inference  that  the  defendant  forged  the  said  instrument  arises 
from  proof  of  the  fact  that  he  uttered  and  published  it  as  true^ 
knowing  It  to  have  been  forged.    lb.  125. 

39.  Criminal  law;  ill  will  of  witness;  charge  in  reference  to  weight 

of  the  evidence. — ^While  the  bias  or  ill  will  of  a  witness  should 
always  be  considered  by  a  Jury  in  weighing  his  evidence,  it  is 
not  the  province  of  the  court  to  instruct  the  jury  that  but  lit- 
tle or  no  credence  should  be  given  the  testimony  of  a  witness, 
because  of  his  ill  will;  the  jury  being  the  sole  Judges  of  the 
weight  of  such  testimony.    "Norwood  v.  State,  13^. 

40.  Same;  same;  same. — ^While  the  manner  of  testifying  by  a  wit- 

ness may  demonstrate  ill  will  or  feeling  against  the  defend- 
ant, and,  therefore,  may  generate  in  the  minds  of  the  Jury  a 
reasonable  doubt  as  to  the  defendant's  guilt,  it  does  not  neces- 
sarily follow  that  such  manner  must  produce  such  an  effect; 
and  a  charge  which  demands  an  acquittal,  if  the  witness  for 
the  State,  in  his  mode  and  manner  of  testifying,  demonstrates 
ill  will  against  the  defendant,  whether  the  Jury  in  fact  enter- 
tained a  reasonable  doubt  of  his  guilt,  is  erroneous.    lb.  13J^ 

41.  Forgery;  admissibility  in  evidence  of  forged  decree. — On  a  trial 

under  an  indictment  for  forgery,  where  the  instrument 
alleged  to  have  been  forged  was  a  decree  of  divorce,  whereby 
tne  woman,  subsequently  married  to  the  defendant,  was  in- 
duced to  believe  herself  legally  divorced  from  her  former 
husband,  the  forged  instrument,  appearing  on  its  face  to  be 
a  complete  decree  of  divorce  of  said  woman  from  her  hus- 
band, and  purporting  to  have  been  signed  by  the  chancellor 
of  the  district,  is  admissible  in  evidence.  Murphy  v.  State, 
137. 

42.  Same;    admissibility    of    evidence. — In  such  a  case,  when    the 

regrister  in  chancery  has  testified  that  the  original  copy  of  di- 
vorce, which  was  fraudulently  altered  as  to  its  names  and 
dates,  was  granted  in  another  cas^  pending  in  the  Chancery 
Court,  it  is  permissible  to  ask  the  register  what  the  original 
copy  of  divorce,  before  it  was  changed,  purported  to  be,  and 
the  answer  of  the  witness  that  it  purported  to  be  a  copy  of 
a  decree  of  divorce  in  the  case  in  which  it  was  rendered,  is 
g  admissible;  such  answer  by  the  witness  being  the  statement 
of  a  collective  fact  and  not  the  opinion  of  the  witness.  lb. 
137. 

43.  Same;  same. — ^Where.  on  a  trial  under  an  indictment   for   for- 

gery, the  instrument  alleged  to  have  been  forged  was  a  de- 
cree of  divorce  granted  to  the  woman  who  was  subsequently 
married  to  the  defendant,  and  which  was  alleged  to  have  been 
altered  by  the  defendant,  for  the  purpose  of  deceiving  and 
defrauding  said  woman  into  the  belief  that  she  was  legally 
divorced  from  her  former  husband,  and  where  the  said  woman 
as  a  witness  detailed  the  facts  of  he^  declining  to  marry  de- 
fendant because  she  had  a  husband  living,  of  his  offering  to 
procure  her  a  divorce,  of  his  subsequently  returning  with  the 
document  alleged  to  have  been  forged,  purporting  to  be  a  legal 
decree  of  divorce,  and  of  the  marriage  with  the  defendant 
which  she  was  induced  to  enter  into  by  said  fraud,  it  is  per- 
missible to  ask  said  witness  under 'What  circumstances  the 
defendant  brought  the  paper  to  her,  and  her  answer  that  it 
was  to  divorce  her,  is  admissible  in  evidence.    Jb.  157. 
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44.  Evidence;    error  without  injury  in  the  admission  of    evidence 

will  not  warrant  a  reversal. — Under  the  provisions  of  the 
statute  (Code  of  1896,  $4333),  that  a  conviction  in  a  criminal 
case  must  not  be  reversed  for  error,  when  the  court  is  satisfied 
that  no  injury  resulted  therefrom  to  the  defendant,  this  court 
will  not  reverse  a  conviction  for  forgery  for  error  in  exclud- 
ing questionable  evidence  that  the  person  upon  whom  the 
forgery  was  practiced  was  not  deceived  by  the  forgery,  when 
there  is  other  undisputed  evidence  in  the  case  that  fraud  was 
practiced  upon  said  person,  and  she  was  aeceived  by  the  for- 
gery,   lb.  137. 

VI.      FOBGERT. 

45.  Organization   of   jury;    trial   under  an  indictment  for  forgery. 

Where,  on  a  trial  under  an  indictment  for  forgery,  after  the 
parties  have  announced  ready,  the  solicitor  suggests  to  the 
court  that  two  of  the  jurors  confronting  the  defendant  were 
members  of  the  Jury  which  tried  the  defendant  previously 
at  the  same  term  of  the  court  on  a  charge  of  forgery,  in 
which  case  the  facts  were  similar,  and  in  many  instances, 
identical  with  the  facts  in  the  pending  case,  it  is  proper  for 
the  court  to  excuse  the  two  jurors  mentioned.  Curtis  v. 
State,  125. 

46.  Forgery;  relevancy  of  evidence. — ^Where,    on   a   trial   under  an 

indictment  for  forgery,  the  instrument  alleged  to  have  been 
forged  was  a  mortgage  executed  to  the  defendant  and  which 
had  been  transferred  by  him  to  a  partnership,  as  collateral 
security  for  certain  advances  made  by  said  partnership  to 
the  defendant,  evidence  that  such  partnership  refused  to  make 
the  advances  to  the  defendant  until  he  should  give  addi- 
tional security,  and  that  shortly  after  such  refusal  the  defend- 
ant transferred  to  the  said  partnership  the  mortgage  alleged 
to  have  been  forged,  together  with  other  collateral  securities, 
which  mortgage  bore  a  date  subsequent  to  the  time  of  the 
refusal  is  admissible. — (Brickell,  C.  J.,  dissenting.)     lb.  125, 

47.  Same;  expert  testimony. — On  a  trial  under  an    indictment    for 

forgery,  where  a  witness,  after  testifying  that  he  had  been 
a  bookkeeper  for  many  years  and  had  seen  many  different 
kinds  of  writing,  then  further  testifies  that  he  did  not  know 
thai,  he  had  ever  seen  a  paper  that  was  forged,  and  that  he 
had  no  skill  or  experience  in  comparing  forged  hand-writing 
with  genuine  signatures,  such  witness  is  not  competent  to 
compare  the  alleged  signature  of  an  attesting  witness  to  tne 
forged  instrument  with  his  genuine  signature  to  a  paper  not 
in  evidence,  but  offered  for  the  purpose  of  comparison  and  to 
state  whether  the  signature  of  the  said  attesting  witness  to 
the  instrument  alleged  to  have  been  forged  was  genuine. 
lb.  125. 

48.  Same;  charge  to  the  jury. — Where  the  necessary    consequence 

of  an  act  which  is  done  is  *to  defraud,  a  fraudulent  intent 
may  be  inferred  when  the  said  act  is  shown  to  have  been 
knowingly  and  willfully  done;  and  on  a  trial  under  an  in- 
dictment for  forgery,  a  charge  which  so  instructs  the  jury 
is  free  from  error.    lb.  125. 

49.  Same;  charge  to  the  jury. — On  a  trial  under  an  indictment  for 

forgery,  a  charge  which  instructs  the  jury  that  if  the  de- 
fendant signed  the  names  of  the  persons  alleged  to  have  been 
forged  to  the  instruments  in  question,  with  the  intent  to  de- 
fraud and  without  the  knowledge  and  authority  of  such  per- 
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sons,  the  jury  must  find  the  defendant  guilty,  asserts  a  correct 
proposition  of  law,  and  is  not  open  to  the  objection  that  it 
fails  to  instruct  the  jury  that  they  must  believe  the  facts 
hypothesized  beyond  a  reasonable  doubt;  since  the  charge 
asserts  the  guilt  upon  the  facts  hypothesized  as  being  abso- 
lutely true,  and,  therefore,  beyond  a  reasonable  doubt.  lb. 
125. 

50.  Same;  inference  as  to  the  act  of  forgery, — On  a  trial  under  an 

indictment  for  forgery,  where  defendant  is  named  as  the  bene- 
ficiary in  the  instrument  alleged  to  have  been  forged,  an  infer- 
ence that  the  defendant  forged  the  said  instrument  arises 
from  proof  of  the  fact  that  he  uttered  and  published  it  as 
true,  knowing  it  to  have  been  forged.    I&.  12o. 

51.  Same;  forgery  by  mortgagee;  authority  of  creditor  to  sign  name 

of  debtor  to  mortgage. — On  a  trial  under  an  indictment  for 
forgery,  where  it  is  shown  that  the  person  whose  name  was 
signed  to  the  mortgage,  which  was  alleged  to  have  been 
forged,  was  indebted  to  the  defendant,  a  charge  which  in- 
structs the  jury  that  the  mere  fact  of  such  indebtedness  is  not 
sufficient  to  authorize  the  defendant  to  sign  the  name  of  the 
debtor  to  the  mortgage  in  controversy,  is  free  from  error.  lb, 
125. 

52.  Forgery;  when  fraudulently  altering  a  decree  of  divorce  is  for- 

gery in  the  third  degree. — The  fraudulently  altering  the 
names  and  dates  in  a  copy  of  a  decree  of  divorce,  with  the 
intent  to  deceive  and  defraud  a  woman  into  the  belief  that 
she  was  divorced  from  her  husband,  and  free  to  marry,  and 
whereby  said  decree  on  its  face  appears  to  be  a  complete  de- 
cree of  divorce  of  said  woman  from  her  husband,  constitutes 
forgery  at  common  law;  and  is,  therefore,  forgery  in  the  third 
degree,  under  the  provisions  of  the  statutes  of  this  State. 
(Code  of  1896,  §4726).    Murphy  v.  State,  1S7. 

53.  Same;  admissibility  in  evidence  of  forged  decree. — On  a   trial 

under  an  indictment  for  forgery,  where  the  instrument  alleged 
to  have  been  forged  was  a  decree  of  divorce,  whereby  the 
woman,  subsequently  married  to  the  defendant,  was  induced 
to  believe  herself  legally  divorced  from  her  former  husband, 
the  forged  instrument,  appearing  on  its  face  to  be  a  complete 
decree  of  divorce  of  said  woman  from  her  husband,  and  pur- 
porting to  have  been  signed  by  the  chancellor  of  the  district, 
is  admissible  in  evidence.  lb.  137. 

54.  Same;  admissibility  of  evidence. — In  such  a  case,  when  the  reg- 

ister in  chancery  has  testified  that  the  original  copy  of  di- 
vorce, which  was  fraudulently  altered  as  to  its  names  and 
dates,  was  granted  in  another  case  pending  in  the  chancery 
court,  it  IS  permissible  to  ask  the  register  what  the  original 
copy  of  divorce,  before  it  was  changed,  purported  to  be.  and 
the  answer  of  the  witness  that  it  purported  to  be  a  copy  of 
a  decree  of  divorce  in  the  case  in  which  it  was  rendered,  is 
admissible;  such  answer  by  the  witness  being  the  statement 
of  a  collective  fact  and  not  the  expression  of  the  witness.  I&. 
1S7. 

55.  Same;  same. — Where,  on  a  trial  under  an  indictment  for  forgery, 

the  instrument  alleged  to  have  been  forged  was  a  decree  of 
divorce  granted  to  the  woman  who  was  subsequently  married 
to  the  defendant,  and  which  was  alleged  to  have  been  altered 
by  the  defendant,  for  the  purpose  of  deceiving  and  defraud- 
ing said  woman  into  the  belief  that  she  was  legally  divorced 
from  her  former  husband,  and  where  the  said  woman  as  a 
witness  detailed  the  facts  of  her  declining  to  marry  defendant 
because  she  had  a  husband  living,  of  his  offering  to  procure 
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her  a  divorce,  of  his  subsequent  returning  with  the  docu- 
ment alleged  to  have  been  forged,  purporting  to  be  a  legal 
decree  of  divorce,  and  of  the  marriage  with  the  defendant 
which  she  was  induced  to  enter  into  by  said  fraud,  it  is  per- 
missible to  ask  said  witness  under  what  circumstances  the 
defendant  brought  the  paper  to  her,  and  her  answer  that  it 
was  to  divorce  her,  is  admissible  in  evidence.  /&.  1S7, 

VII.    Homicide. 

56.  Homicide;  charge  as  to  reasoTiahle  doubt. — On  a  trial  under  an 
indictment  for  murder,  a  charge  which  instructs  the  Jury  that 
if  they  have  a  reasonable  doubt  as  to  whether  the  killing  was 
done  deliberately  or  premeditatively,  they  can  not  find  the 
defendant  guilty  of  murder  in  the  first  degree,  and  if  they 
have  a  reasonable  doubt  as  to  whether  the  killing  was  done 
with  malice,  they  can  noi  find  the  defendant  guilty  of  murder 
in  either  degree,  but  only  manslaughter  at  most;  and  if,  after 
considering  all  the  evidence  they  have  a  reasonable  douot  as 
to  the  defendant's  guilt  of  manslaughter,  then  they  should 
find  tne  defendant  not  guilty  of  any  offense,  is  a  correct  ex- 
position of  the  law,  and  its  refusal  is  error.  Stoneking  v. 
State,  68. 

67.  Homicide:  defendant  must  be  free  from  fault  in  bringing  on 
the  difficulty, — In  order  to  successfully  invoke  the  plea  of 
self-defense  on  a  trial  under  an  indictment  for  murder,  the  de- 
fendant must  be  free  from  fault  in  bringing  on  the  difllculty, 
and  the  law  admits  of  no  qualification  of  this  requirement; 
and  a  charge  which  instructs  the  jury  that  if  there  exists  the 
other  elements  of  self-defense,  and  the  defendant  was  "rea- 
sonably free  from  fault  in  bringing  on  the  difficulty"  which 
resulted  in  the  homicide,  they  must  acquit  the  defendant,  is 
erroneous.    Dennis  v.  State,  72. 

58.  Same;  charge  to  the  jury. — Where,  on  a  trial  under  an  indict- 
ment for  murder,  there  is  evidence  tending  to  show  that  the 
deceased  was  killed  while  lying  in  bed  unconscious  of  his 
danger,  a  charge  which  instructs  the  jury  that  "there  is  no 
evidence  in  this  case  that  Dennis  (the  defendant)  provoked 
or  encouraged  the  difficulty"  with  the  deceased,  is  mislead- 
ing,   lb.  12. 

69.  Homicide:  when  charge  as  to  presumption  of  malice  from  use 
of  deadly  weapon  erroneous. — Where,  on  a  trial  under  an  in- 
dictment for  murder,  there 'is  evidence  tending  to  show  that 
the  defendant  shot  and  killed  the  deceased  while  the  latter 
was  lying  in  bed  unconscious  of  defendant's  purpose,  a 
charge  which  instructs  the  jury  that  **in  this  case  there  is  no 
presumption  of  malice  from  the  use  of  a  deadly  weapon,"  is 
erroneous.    lb.  12. 

60.  Charge  to  the  jury:    reasonable  doubt. — In  a  criminal  case    a 

charge  which  instructs  the  jury  that  *'it  would  be  a  legal 
wrong  to  convict  a  man  whose  guilt  is  in  doubt,"  and  that  the 
demands  of  society  and  the  good  of  the  country  do  not  re- 
quire or  sanction  the  conviction  of  a  man  whose  guilt  is  not 
proven  to  a  moral  certainty,  is  not  only  argumentative,  but 
erroneous,  since  there  may  be  some  doubt  of  the  man's  guilt, 
not  amounting  to  a  reasonable  doubt.    lb.  12. 

61.  Same:  same. — On   a   trial    under    an    indictment  for  murder,  a 

charge  which  instructs  the  jury  that  "it  is  the  duty  of  the 
jury  to  consider  the  evidence  tending  to  show  a  justifyng 
motive,  in  connection  with  the  other  evidence  in  the  case,  and 
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if  they  are  in  reasonable  doubt  of  his  guilt  they  should  ac- 
quit him,"  asserts  a  correct  proposition,  and  its  refusal  Is 
error.    lb.  72. 

62.  Homicide;   admissible   evidence. — On   a   trial  under   an    indict- 

ment for  murder,  where  the  evidence  is  circumstantial,  and 
where  the  witness  who  was  the  first  to  see  the  body  of  the 
deceased  after  death,  testified  that  her  skull  was  broken  and 
her  throat  was  purple,  it  is  competent  for  such  witness  to 
further  testify  whether  or  not  there  were  any  other  bruises 
on  or  about  the  body  of  the  deceased;  it  being  proper  to  bring 
'  out  all  the  evidence  as  to  the  condition  of  the  deceased  when 
found.    Terry  v.  State,  79. 

63.  Same;  indictment;  variance. — ^Where    an    indictment    chargins 

murder,  alleges  that  the  deceased  was  killed  by  being  struck 
with  some  weapon  to  the  grand  jury  unknown,  there  is  no 
fatal  variance  between  such  allegation  in  the  indictment  and 
the  proof,  and  such  indictment  will  support  a  conviction,  un- 
less it  be  shown  that  the  fact  alleged  to  be  unknown,  was, 
in  truth,  known  to  the  grand  Jury.  The  burden  of  making 
this  proof  is  upon  the  defendant,  and  it  is  not  enough  that 
the  fact  alleged  to  be  unknown  to'  the  grand  jury  should  be 
proved  and  made  known  to  the  petit  jury,  or  that  by  proper 
diligence  the  grand  jury  could  have  learned  such  fact.    lb.  7.9. 

64.  Same;  same;  same. — ^Where    an    indictment    charging    murder 

alleges  the  deceased's  name  to  be  "Mary  Thomas"  and  it  is 
shown  by  the  evidence  that  her  name  was  "Mary  Van 
Thomas,"  but  she  was  known  and  called  by  the  name  of  "Van 
Thomas,"  there  is  no  fatal  variance  between  the  allegations 
and  the  proof  entitling  the  defendant  to  an  acquittal.    lb.  79. 

VIII.  Indictment. 

65.  Indictment;    when   objections    to  the   grand   jury   not  tenable. 

Objections  to  an  indictment,  upon  the  ground  that  it  was 
preferred  by  a  grand  jury  which  was  not  properly  drawn, 
in  that  the  jury  commissioners  before  the  jury  box  had  been 
emptied  by  the  drawing  of  jurors  therefrom,  emptied  and 
tnen  refilled  it,  that  the  order  directing  the  emptying  of  the 
jury  box  was  entered  in  the  minutes  of  the  court  without 
being  signed  by  the  presiding  judge,  that  the  commissioners 
did  not  file  a  certified  list  in  a  sealed  envelope  in  the  office 
of  the  probate  judge,  and  that  the  clerk's  order  to  the  sherlft 
to  summon  the  jury  did  not  contain  the  full  name  of  one  of 
the  memoers,  are  unavailing  in  a  motion  to  quash  the  indict- 
ment, or  in  a  plea  in  abatement;  since,  under  the  statute, 
(Code  of  1896,  §5269;  Code  of  1886,  $4445),  the  only  available 
objection  to  an  indictment  for  defect  in  the  grand  jury  is, 
aat  the  jurors  were  not  drawn  in  he  presence  of  the  ouicers 
designated  by  law.    Stoneking  v.  State,  68. 

66.  Homicide;  indictment  variance. — Where  an  indictment  charging 

murder,  alleges  that  the  deceased  was  killed  by  being  struck 
with  some  weapon  to  the  grand  jury  unknown,  there  is  no 
fatal  variance  between  such  allegation  in  the  indictment  and 
the  proof,  and  such  indictment  will  support  a  conviction,  un- 
less it  be  shown  that  the  fact  alleged  to  be  unknown,  was, 
in  truth,  known  to  the  grand  jury.  The  burden  of  making 
this  proof  is  upon  the  defendant,  and  it  is  not  enough  that 
the  fact  alleged  to  be  unknown  to  the  grand  jury  should  be 
proved  and  made  known  to  the  petit  jury,  or  that  by  proper 
diligence  the  grand  jury  could  have  learned  such  fact  lerry 
V.  State,  79. 
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^7.  Same;  same;  same, — ^Where  an  indictment  charging  murder 
alleges  the  deceased's  name  to  be  *'Mary  Thomas"  and  it  is 
shown  by  the  evidence  that  her  name  was  "Mary  Van 
Thomas/'  but  she  was  known  and  called  by  the  name  of  "Van 
Thomas/'  there  is  no  fatal  variance  between  the  allegations 
and  the  proof  entitling  the  defendant  to  an  acquittal.    Ih.  79, 

68.  Selling  spirituous   or   vinous  liquors;  sufficiency  of  indictment. 

Under  the  statute  making  it  unlawful  "to  sell,  give  away  or 
otherwise  dispose  of  any  spirituous,  vinous  or  malt  liquors/' 
in  a  certain  county,  an  indictment  which  charges  that  the  de- 
fendant "sold,  gave  away  or  otherwise  disposed  of  spirituous, 
vinous  or  malt  liquors  without  a  license  and  contrary  to  law," 
etc.,  in  said  county,  is  sufficient,  and  is  not  subject  to  demur- 
rer for  charging  the  commission  of  offenses  in  the  altemative. 
McClellan  v.  State,  122. 

IX.  Juries  and  Jubors. 

69.  Indictment;  when    objections   to   the  grand  jury  not   tenable. 

Objections  to  an  indictment,  upon  the  ground  that  it  was 
preferred  by  a  grand  jury  which  was  not  properly  drawn, 
in  that  the  jury  commissioners  before  the  jury  box  had  been 
emptied  by  the  drawing  of  jurors  therefrom,  emptied  and 
then  refilled  it,  that  the  order  directing  the  emptying  of  the 
jury  box  was  entered  in  the  minutes  of  the  court  without 
being  signed  by  the  presiding  judge,  that  the  commissioners 
did  not  file  a  certified  list  in  a  sealed  envelope  in  the  office 
of  the  probate  judge,  and  that  the  clerk's  order  to  the  sheriff 
to  summon  the  jury  did  not  contain  the  full  name  of  one  of 
the  members,  are  unavailing  in  a  motion  to  quash  the  indict- 
ment, or  in  a  plea  in  abatement;  since,  under  the  statute, 
(Code  of  1896,  55269;  Code  of  1886,  54445),  the  only  available 
objection  to  an  indictment  for  defect  in  the  grand  jury  is, 
that  the  jurors  were  not  drawn  in  the  presence  of  the  officers 
designated  by  law.    istoneking  v.  State,  68. 

70.  Organization  of  jury;  quashing  venire;  refiUing  jury  box. — ^The 

statute  (Code  of  1896,  554982,  4985)  providing  that  when  the 
names  in  the  jury  box  are  exhausted,  the  jury  commissioners 
must  prepare  a  new  list  and  re-fill  the  box.  it  is  immaterial 
that  in  re-filling  the  jury  box  the  jury  commissioners  acted 
unuer  an  invalid  order  of  the  court;  and  the  giving  of  such 
order  furnishes  no  ground  for  quashing  the  venire  drawn 
from  the  jury  box  so  filled.    West  v.  State,  100. 

71.  Constitutional  law;  amendment  of  jury  law. — The  act  approved 

February  24,  1887,  entitled  "An  act  to  amend  an  act  to  regu- 
late the  drawing  and  impanelling  of  grand  and  petit  juries 
in  Dallas  county,  approved  February  14,  1885,"  (Acts  of  1886- 
87.  p.  209),  is  unconstitutional  and  void,  as  violative  of  sec- 
tion 2,  Article  IV  of  the  Constitution,  providing  that  no  law 
shall  be  amended  by  reference  to  its  title  only,  but  so  much 
thereof  as  is  amended,  shall  be  re-enacted  and  published  at 
length;  said  act  being  purely  amendatory  and  not  setting  out 
all  the  section  of  the  original  act  sought  to  be  amended.  Bates 
V.  State,  102. 

72.  Trial  and  its  incidents;   waiver  of  trial   by  jury, — ^Where  the 

statute  establishing  a  city  court  authorizes  the  court  to  try 
misdemeanors  by  the  judge  without  the  intervention  of  a 
jury,  unless  the  defendant,  within  the  first  three  days  of  the 
jury  term,  after  the  docketing  of  the  case  should,  in  writing, 
demand  a  trial  by  jury,  a  failure  on  the  part  of  the  defend- 
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ant  to  make  the  demand  as  required,  operates  as  a  waiver  of 
trial  by  Jury,  which  the  defendant  can  not  subsequently,  of 
his  own  volition,  retract;  and  after  such  waiver,  the  defendant 
can  not  be  heard  subsequently  to  complain  of  being  deprived 
of  trial  by  jury.    McClellan  v.  State,  122. 

X.    Reasonable  Doubt. 

73.  Organization  of  jury;  trial  under  an  indictment  for  forgerf. 
Where,  on  a  trial  under  an  indictment  for  forgery,  after  the 
parties  have  announced  ready,  the  solicitor  suggests  to  the 
court  that  two  of  the  jurors  confronting  the  defendant  were 
memoers  of  the  jury  which  tried  the  defendant  previously 
at  the  same  term  of  the  court  on  a  charge  of  forgery,  in 
whica  case  the  facts  were  similar,  and  in  many  instancefi, 
identical  with  the  facts  in  the  pending  case,  it  is  proper  for 
the  court  to  excuse  the  two  jurors  mentioned.  Curtis  v. 
State,  126, 

1 4.  Homicide;  charge  as  to  reasonable  doubt, — On  a  trial  under  an 
indictment  for  murder,  a  charge  which  instructs  the  jury  that 
ii  they  have  a  reasonable  doubt  as  to  whether  the  killing  was 
done  deliberately  or  premeditatively,  they  can  not  find  the 
defendant  guilty  of  murder  in  the  first  degree,  and  if  they 
have  a  reasonable  doubt  as  to  whether  the  killing  was  done 
with  malice,  they  can  not  find  the  defendant  guilty  of  murder 
in  either  degree,  but  only  manslaughter  at  most;  and  if,  after 
considering  all  the  evidence  they  have  a  reasonable  doubt  as 
to  the  defendant's  guilt  of  manslaughter,  then  they  should 
find  the  defendant  not  guilty  of  any  offense,  is  a  correct  ex- 
position of  the  law,  and  its  refusal  is  error.  Stoneking  v. 
State,  68, 

75.  Charge    to    the   jury;    reasonable    doubt. — In    a   criminal    case 

a  charge  which  instructs  the  jury  that  **it  would  be  a  legai 
wrong  to  convict  a  man  whose  guilt  is  in  doubt,"  and  that  the 
demands  of  society  and  the  good  of  the  country  do  not  re- 
quire or  sanction  the  conviction  of  a  man  whose  guilt  is  not 
proven  to  a  moral  certainty,  is  not  only  argumentative,  but 
erroneous,  since  there  may  be  some  doubt  of  the  man's  guilt, 
not  amounting  to  a  reasonable  doubt    Dennis  v.  State,  72. 

76.  Same;  reasonable  doubt, — A  charge  which  instructs  the  jury  that 

before  **they  can  convict  the  defendant  every  member  of  me 
jury  must  be  satisfied  beyond  a  reasonable  doubt  of  the  guilt 
of  the  defendant,"  asserts  a  correct  proposition  of  law.  and 
should  be  given.    Brown  v.  State,  111. 

77.  Same;  same;  burden  of  proof. — A  charge  is  correct  and  should 

be  given  at  the  request  of  the  defendant  in  a  criminal  case, 
which  instructs  the  jury  that  "the  burden  is  upon  the  State 
and  it  is  the  duty  of  the  State  to  show  beyond  all  reasonable 
doubt,  and  to  the  exclusion  of  every  other  reasonable  hypothe- 
sis, every  circumstance  necessary  to  show  that  the  defend- 
ant is  guilty;  and  unless  the  State  has  done  that  in  this  case, 
it  is  your  duty,  gentlemen  of  the  jury,  to  render  a  verdict  of 
not  guilty."    lb.  HI. 

78.  Same;  same;  sam^. — A  charge  asserts  a  correct  proposition  and 

should  be  given  at  the  request  of  the  defendant  in  a  criminal 
case,  which  instructs  the  jury  that  **the  only  foundation  for  a 
verdict  of  guilty  ♦  ♦  ♦  is  that  the  entire  jury  shall  believe 
from  the  evidence  beyond  a  reasonable  doubt  and  to  a  moral 
certainty  that  the  defendant  is  guilty  as  charged  in  the  In- 
dictment, to  the  exclusion  of  every  probability  of  his  inno- 
cence and   every   reasonable  doubt  of  his  guilt;    and   if  the 
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prosecution  has  failed  to  furnish  such  measure  of  proof  and 
to  so  impress  the  minds  of  the  jury  of  his  guilt,  they  should 
find  him  not  guilty."    lb.  Ill, 

79.  Same;  same;  same. — A  charge  asserts  a  correct  proposition  of 

law,  which  instructs  the  Jury  that  "before  the  jury  can  con- 
vict the  defendant  they  must  be  satisfied  to  a  moral  certainty 
not  only  that  the  proof  is  consistent  with  the  guilt  of  the  de- 
fendant, but  that  it  is  wholly  inconsistent  with  every  other  ra- 
tional conclusion ;  and  unless  the  jury  are  so  convinced  by  the 
evidence  of  the  defendant's  guilt,  tnat  they  would  each  venture 
to  act  upon  that  decision  in  matters  of  the  highest  concern 
and  importance  to  his  own  interest,  they  must  find  the  de- 
fendant not  guilty;"  and  such  charge  should  be  given  at  the 
request  of  the  defendant  in  a  criminal  case.  lb.  111. 

XI.  Retailing  Spirituous  Liquors. 
See  Selli5?g  Spirituous  Liquors  Without  License. 

XII.  Seduction. 

80.  Seduction;    where    evidence    corroborative    of  prosecutrix  suffi- 

cient.— Under  the  statute  defining  the  offense  of  seduction,  and 
which  provides  that  a  conviction  can  not  be  had  thereunder 
on  the  "uncorroborated  testimony  of  the  woman  upon  whom 
the  seduction  is  charged,"  (Code  of  1896,  $5503;  Code  of  1886, 
§4015),  the  evidence  corroborative  of  the  testimony  of  a 
prosecutrix  is  sufficient  to  authorize  a  conviction,  if  it  extends 
to  a  material  fact  and  satisfies  the  jury  that  the  woman  is 
worthy  of  credit.    Suther  v.  State,  88. 

81.  Same;  chastity  of    prosecutrix;    burden    of    prodf. — Under  the 

statute  defining  seduction  (Code  of  1896,  §5503)  the  chastity 
of  the  prosecutrix  at  the  time  of  the  alleged  seduction  is  an 
essential  iDgredient  of  the  offense,  and  is  to  be  presumed  in 
the  absence  of  evidence  to  the  contrary,  and  the  burden  of 
proving  unchastity  is  upon  the  defendant,  but  when  there 
is  introduced  evidence  tending  to  prove  unchastity  of  the 
woman,  reasonable  doubt  of  her  chastity  is  as  fatal  to  a  con- 
viction as  is  the  existence  of  such  doubt  in  reference  to  any 
other  material  fact.    lb.  88. 

82.  Same;  same. — On  a  trial  under  an  indictment  for  seduction,  evi- 

dence as  to  the  reputation  or  character  of  the  prosecutrix  as  to 
unchastity  prior  to  the  time  of  the  alleged  seduction,  is  inad- 
missible; the  inquiry  in  such  a  case  being  as  to  the  actual 
chastity  or  unchastity  of  the  woman  at  the  time  of  the  com- 
mission of  the  alleged  offense.    lb.  88. 

83.  Same;  evidence  of  defendant  having  given  presents  to  prose- 

cutrix admissible. — On  a  trial  under  an  indictment  for  seduc- 
tion, where  there  was  evidence  that  the  commission  of  the 
offense  was  procured  under  a  promise  of  marriaie^e.  the  fact 
that  during  the  period  of  the  engagement  of  marriage  be- 
tween the  defendant  and  prosecutrix,  and  before  the  time  of 
the  establishment  of  the  illicit  relation,  the  defendant  made 
valuable  presents  to  the  prosecutrix,  is  admissible  in  evi- 
dence,   lb.  88. 

84.  Same;  admissibility  in  evidence  of  the  declarations  of  the  de- 

fendant.— In  such  a  case«  the  declarations  of  the  defendant 
as  made  to  a  witness  that  the  prosecutrix  was  a  nice  girl  and 
a  suitable  companion  for  witness's  daughter,  and  that  he  in- 
tended to  marry  her,  are  admissible  in  evidence. 
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85.  Seduction;  charge  to  the  jury, — On  a  trial  under  an  indictment 

for  seduction,  a  charge  is  properly  given  as  containing  cor- 
rect definitions  of  the  means  for  the  accomplishment  of  the 
offense  charged,  which  instructs  the  jury  that  ''Deception  is 
the  act  of  deceiving,  the  intentional  misleading  of  another 
by  a  falsehood  spoken  or  acted.  Temptation  is  that  which 
tempts  to  evil;  an  evil  enticement  or  allurement  Flattery  is 
an  effort  to  infiuence  another  by  use  of  false  or  excessive 
praise;  insincere,  complimentary  language  or  conduct.  Arts 
18  the  skillful  and  systematic  arrangement  or  adaptation  of 
means  for  the  attainment  of  some  desired  end."    Ih.  88, 

86.  Same;   same. — In  such  a  case,  a   charge    is   properly   given  as 

containing  a  correct  definition  of  the  word  seduction  as  used 
in  such,  which  instructs  the  jury  that  "the  word  seduce,  as 
found  in  the  statute,  imports  not  only  illicit  sexual  inter- 
course, but  also  a  surrender  of  the  woman's  chastity.  By 
this,  it  is  not,  however,  intended  that  the  woman  who  may 
have  at  some  time  fallen  can  not  be  the  subject  of  seduction. 
Although  she  may  have  fallen  at  some  time,  yet,  if  she  has  re- 
formed, and  at  the  time  she  yielded  to  the  man  she  is  chaste, 
then  she  is  in  the  protection  of  the  statute."    Ih.  88, 

87.  Same;  chastity  of  prosecutrix;  charge  to  the  jury. — On  a  trial 

under  an  indictment  for  seduction,  the  chastity  of  the  prose- 
cutrix must  be  determined  from  all  the  evidence  in  the  case, 
and  charges  which  predicate  the  acquittal  of  the  defendant 
upon  the  jury  finding  the  prosecutrix  was  unchaste  after  con- 
sidering only  the  testimony  tending  to  impeach  her  chastity, 
are  properly  refused.    lb.  88. 

88.  Same;  charge  to  the  jury. — On  a  charge   under   an   indictment 

for  seduction,  a  charge  requested  by  the  defendant  which 
authorizes  an  acquittal  unless  the  jury  believe  beyond  all 
reasonable  doubt  that  the  seduction  was  accomplished  by 
means  of  promise  of  marriage,  is  properly  refused,  since  if 
the  seduction  was  induced  by  means  of  temptation,  decep- 
tions, arts  or  flattery,  the  offense  is  as  complete  as  if  ac- 
complished by  a  promise  of  marriage,    ih,  88. 

89.  Same;    same. — On    a    trial     under    an    indictment    for    seduc- 

tion, the  State  is  not  bound  to  prove  the  chastity  of  the 
prosecutrix  to  a  moral  certainty  as  an  affirmative  proposi- 
tion, even  where  there  is  evidence  to  the  contrary;  and  a 
charge  is  erroneous  which  instructs  the  jury  that  the  bur- 
den of  proof  is  on  the  State  to  establish  beyond  a  reasona- 
ble doubt  that  the  prosecutrix  was  chaste  at  the  time  of  the 
seduction,  and  that  unless  this  is  done,  the  defendant  must 
be  acquitted.    Ih.  88. 

90.  Seduction;  constituents  of  offense. — To  authorize  a  conviction 

for  seduction  (Cr.  Code  of  1896,  §5503;  Cr.  Code  of  1886. 
§4015).  the  woman  must  be  chaste  in  fact  at  the  time  of  tne 
commission  of  the  offense;  and  the  inquiry  is  not  as  to  the 
character  or  reputation  of  the  prosecutrix,  but  as  to  her  ac- 
tual chastity  at  the  time  of  the  alleged  seduction.  Smith  v. 
State,  in. 

91.  Same;  aamissihility  of  evidence  as  to  general  character. — On 

a  trial  under  an  indictment  for  seduction,  where  the  defend- 
and  has  introduced  evidence  tending  to  impeach  the  chastity 
of  the  prosecutrix  at  the  time  of  the  alleged  seduction,  it  is 
competent  for  the  prosecution,  in  rebuttal,  to  introduce  evi- 
dence of  her  general  character  for  chastity  at  that  time;  but 
evidence  as  to  her  character  subsequently  to  the  alleged  seduc- 
tion is  inadmissible.  Ih.  111. 
bz.  Seduction;    chastity   of   prosecutrix;    hurden    of  proof. — Un<fer 
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the  statute  defining  seduction  (Code  of  1896,  $5503),  the  chas- 
tity of  the  prosecutrix  at  the  time  of  the  alleged  seduction  is 
an  essential  ingredient  of  the  offense,  and  is  to  be  presumed 
in  the  absence  of  evidence  to  the  contrary;  and  the  burden 
of  proving  unchastity  is  upon  the  defendant,  but  when  there 
is  introduced  evidence  tending  to  prove  unchastity  of  a 
woman,  reasonable  doubt  of  her  chastity  is  as  fatal  to  a  con- 
viction as  is  the  existence  of  such  doubt  in  reference  to  any 
other  material  fact.    lb.  111. 

93.  Same:   same;   same;   charge  to  the  jury. — On  a  trial  under  an 

indictment  for  seduction,  a  charge  which  instructs  the  jur5 
that  "To  authorize  a  conviction  for  seduction  the  woman 
must  be  chaste  in  fact  at  the  time  of  her  alleged  seduction, 
the  inquiry  being  not  as  to  her  character  or  reputation  for 
chastity  at  the  time  of  her  alleged  seduction,  but  as  to  her 
actual  chastity  at  the  time,"  while  asserting  a  generally  cor> 
rect  proposition  of  law,  is  properly  refused,  as  calculated 
to  confuse  and  mislead  the  jury,  where.  In  rebuttal  to  th& 
evidence  adduced  by  defendant  tending  to  impeach  the  chas- 
tity of  the  prosecutrix  at  the  time  of  the  commission  of  the 
offense,  the  State  introduced  evidence  tending  to  show  the 
good  character  of  prosecutrix  up  to  the  time  of  the  alleged 
seduction.    Ih.  117. 

94.  Same;   same;    charge   to  the   jury. — In  such  a  case,   a   charge 

which  instructs  the  jury  that  if  prior  to  the  time  of  the 
alleged  seduction  the  prosecutrix  had  been  criminally  in- 
timate with  another  man.  she  was  not  chaste  at  the  time  of 
the  commission  of  the  alleged  offense,  unless  the  evidence 
shows  that  she  had  reformed  before  the  alleged  seduction, 
asserts  a  correct  proposition  of  law  and  should  be  given.  lb. 
117. 

XIII.  Self-defense. 
See  Homicide. 

XIV.  Selling  Spibituous  Liquors  Without  License. 

95.  Selling  spirituous  or  vinous  liquors;   sufficiency  of  indictment. 

Under  the  statute  making  it  unlawful  "to  sell,  give  away  or 
otherwise .  dispose  of  any  sprituous,  vinous  or  malt  liquors," 
in  a  certain  county,  an  indictment  which  charges  that  the  de- 
fendant "sold,  gave  away  or  otherwise  disposed  of  spirituous, 
vinous  or  malt  liquors  without  a  license  and  contrary  to 
law."  etc.,  in  said  county,  is  sufficient,  and  is  not  subject  to 
demurrer  for  charging  the  commission  of  offenses  in  the 
alternative.    McClellan  v.  State,  122. 

XV.  Trial  and  its  Incidents. 

96.  Trial  and  its  incidents;  waiver  of  trial   by  jury. — Where  the 

statute  establishing  a  City  Court  authorizes  the  court  to  try 
misdemeanors  by  the  Judge  without  the  intervention  of  a 
jury,  unless  the  defendant,  within  the  first  three  days  of  the 
jury  term,  after  the  docketing  of  the  case  should,  in  writing, 
demand  a  trial  by  jury,  a  failure  on  the  part  of  the  defend- 
ant to  make  the  demand  as  required,  operates  as  a  waiver  of 
trial  by  jury,  which  the  defendant  can  not  subsequently,  of 
his  own  volition,  retract;  and  after  such  waiver,  the  defendant 
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can  not  be  heard  subsequently  to  complain  of  beinir  deprived 
of  trial  by  jury.    McClellan  v.  State,  122, 

97.  Organization   of  jury;   trial  under  an   indictment  for  forgery. 

Where,  on  a  trial  under  an  indictment  for  forgery,  after  the 
parties  have  announced  ready,  the  solicitor  suggests  to  the 
court  that  two  of  the  Jurors  confronting  the  defendant  were 
members  of  the  jury  which  tried  the  defendant  previously 
at  the  same  term  of  the  court  on  a  charge  of  forgery,  in 
which  case  the  facts  were  similar,  and  in  many  instances, 
identical  with  tlie  facts  in  the  pending  case,  it  is  proper  for 
the  court  to  excuse  the  two  jurors  mentioned.  Curtis  v.  State, 
125. 

XVI.  Venue. 

98.  Proof   of   venue;    failure    of   record    to  show  same. — ^When  no 

instruction  is  given  or  refused  involving  an  inquiry  into  the 
sufficiency  of  the  evidence  to  authorize  a  conviction  or  as 
to  proof  of  venue,  the  failure  of  the  bill  of  exceptions  to  show 
that  the  venue  was  proven,  although  it  purpots  to  set  out 
substantially  all  the  evidence,  will  not  warrant  a  reversal 
of  the  judgment.    Smith  v.  State,  117. 

99.  Charge    to    the   jury;    sufficiency   of    evidence. — Where   in    the 

trial  of  a  criminal  case,  the  venue  of  the  crime  is  fully 
proved,  without  conflict,  a  charge  which  ignores  the  proof 
of  venue  and  predicates  the  defendant's  conviction  upon  the 
jury  believing  beyond  a  reasonable  doubt  that  there  exists  the 
essential  elements  of  the  crime  charged,  is  not  erroneous,  lb. 
117. 

DAMAGES. 

1.  Sale  of  decedent's  lands;  measure  of  damages  for  failure  to  com- 

ply with  the  terms  of  sale. — When  the  successful  bidder  at 
the  sale  of  a  decedent's  lands  under  the  probate  decree  fails  to 
complete  the  purchase  by  complying  with  the  terms  thereof, 
the  land  may  be  re-sold  at  his  risk;  and  if  a  less  price  be 
brought  at  the  second  sale,  the  first  purchaser  becomes  liable 
to  the  person  injured  by  his  default,  for  the  difference  be- 
tween the  amount  paid  at  the  first  sale,  and  the  price  brought 
at  the  second,  together  with  the  expenses  of  the  second  sale. 
Howison  V.  Oakley,  265. 

2.  Same:   implied  condition  in   contract    of    purchase. — In    every 

judicial  sale,  there  is  a  condition  implied  by  law,  which  does 
not  depend  on  any  expression  of  the  condition  in  the  order  of 
sale,  or  in  the  terms  announced  at  the  time  of  the  sale,  that  if 
the  purchaser  fails  to  comply  with  the  terms  of  the  purchase, 
if  accepted  by  the  court,  the  land  may  be  re-sold  at  his  risk, 
and  he  will  pay  the  deficiency  arising  on  the  second  sale,  to- 
gether with  the  expenses  thereof.    /&.  265. 

3.  Same;  upon  a  re-sale  the  difference  in  the  amount  of  the  sales, 

together  with  the  cost  is  stipulated  damages. — Where  the  pur- 
chaser, at  the  sale  of  a  decedent's  lands  under  an  order  of  the 
probate  court,  fails  to  complete  the  purchase  by  complying 
with  the  terms  thereof,  and  there  is  a  re-sale,  the  difference 
between  the  amount  paid  at  the  first  sale  and  the  price 
brought  at  the  second,  together  with  the  costs  of  the  second 
sale,  is  in  the  nature  of  damages  stipulated  by  the  parties, 
and  recoverable  as  such;  and  if,  for  any  cause,  such  stipulated 
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damages,  which  are  the  measure  of  recovery  for  failure  to 
complete  the  sale,  are  not  recoverable,  there  can  be  no  recov- 
ery at  all,  not  even  of  nominal  damages.    Ih.  265, 

4.  Same;  when  there  is  no  re-sale;  measure  of  damages, — In  such 

case,  if,  after  the  failure  of  the  purchaser  to  complete  his  sale 
by  complying  with  its  terms,  there  is  no  re-sale  of  the  prop- 
erty, the  implied  agreement  as  to  the  measure  of  damages  is 
no  longer  binding  on  the  parties;  and  in  that  event  there  can 
be  a  recovery  of  the  actual  damages  sustained,  the  measure  of 
which  damages  is  the  difference  between  the  amount  bid  and 
agreed  to  be  paid  and  the-  market  value  of  the  land  at  the 
time  of  the  breach,  sold  on  the  same  terms.    Ih,  265, 

5.  Same    recovery    of    liquidated    damages;    sufficiency    of    com- 

plaint,— The  liquidated  damages  recoverable  from  a  purchaser 
at  a  sale  of  decedent's  lands  under  an  order  of  the  probate 
court,  who  fails  to  complete  said  sale  by  complying  with  the 
terms  thereof,  being  composed  of  two  separate  and  distinct 
items,  (1)  the  difference  between  the  amount  paid  at  the  first 
sale  and  that  brought  at  the  second,  and  (2),  the  necessary  ex- 
penses incurred  by  reason  of  the  second  sale,  in  an  action 
against  such  a  purchaser  for  the  breach  of  his  contract,  a  com- 
plaint  claiming  both  items  as  damages  is  not  demurrable  be- 
cause it  fails  to  show  that  the  plaintiff  is  entitled  to  recover 
only  one  of  the  items,  if  it  contains  sufficient  allegations  to 
justify  a  recovery  of  the  other.    Ih.  265. 

Measure  of  Damages. 

6.  Action   for   hreach    of   covenant  for  quiet  enjoyment   in    lease; 

measure  of  damages. — The  measure  of  damages  for  the 
breach  of  a  covenant  of  possession  and  enjoyment  in  a  lease, 
where  the  rent  has  not  been  paid.  is.  the  difference  between 
the  value  of  the  leasehold  at  the  time  of  the  breach  and  the 
amount  of  the  rent  reserved  covering  the  period  of  the  non- 
enjoyment  of  the  premises  under  the  lease;  and  in  an  action 
to  recover  damages  for  such  breach,  evidence  tending  to 
show  what  is  such  difference  is  relevant  and  admissible. 
Tyson  v.  Chestnut,  887. 

7.  Easements;    measure    of    damages. — ^Where  a  railroad  company 

has  entered  upon  the  lands  of  another  and  constructed  its 
road  through  them,  without  the  owner's  consent  and  with- 
out resort  to  statutory  proceedings  to  condemn  the  right  of 
way,  the  measure  of  compensation  to  which  the  owner  is  en- 
titled, is  not  the  increased  value  of  the  land  at  the  time  of 
the  institution  of  the  suit  for  the  recovery  of  such  compen- 
sation, caused  by  the  improvements  erected  by  the  railroad 
company,  but  the  value  of  the  lands  when  taken  by  the  rail- 
road, and  the  injury  or  diminution  in  the  value  thereof 
caused  to  the  contiguous  lands,  together  with  interest  on  the 
sum  thus  ascertained.    Cowan  v.  Southern  R,  Co.  55^. 

DEBT  AND  DEBTOR  AND  CREDITOR. 

1.  Insolvent  corporation;  directors  can  prefer  themselves  in  pay- 
ment of  hona  fide  deht, — An  insolvent  corporation  can  make 
a  valid  transfer  of  its  assets  to  one  or  more  of  its  directors 
in  payment  of  hona  fide  debts  due  from  the  corporation,  there- 
by preferring  such  directors  to  other  creditors  in  payment 
of  its  corporate  debts;  and  this  is  true  even  though  the 
directors  so  preferred  participated  in  the  directors* 
meeting  which  authorized  such  preference,  and  con- 
trolled its  action.     {Mary  Lee  Coal  d  Railway  Co,  v,  Knox  d 
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Co,,  110  Ala.  632,  in  so  far  as  it  conflicts  with  the  principle 
here  announced,  overruled.)  Coleman,  J.,  dissenting.  Corey 
V,  Wadsworth,  488, 
2.  Bame;  how  payment  is  made  to  creditor  who  is  also  a  debtor  of 
the  corporation. — A  creditor  of  an  insolvent  corporation,  who 
is  also,  in  a  less  amount,  the  debtor  of  the  company,  can  not 
take  corporate  property  in  paym^it,  except  to  the  amount 
his  claim  is  reduced  by  taking  therefrom  his  indebtedness 
to  the  corporation.  /&.  488. 

DECEDENTS'  ESTATES. 

1.  DecedenVs  estate;    homestead   exemption    to   tvidow  and  minor 

children;  when  selection  unnecessary. — ^When  the  area  and 
value  of  a  homestead,  which  was  occupied  by  the  decedent  at 
the  time  of  his  death,  does  not  exceed  the  limit  and  value 
allowed  by  law  as  exempt,  and  the  homestead  is  not  a  part  of 
a  larger  tract  of  land,  (Code  of  1886,  S  2543;  Code  of  1896,  S 
2069),  a  selection  of  such  property  by  the  widow  and  minor 
child  or  children,  or  either,  is  unnecessary  to  enforce  the 
right  of  homestead  exemption;  since  in  such  case,  the  law, 
without  the  doing  of  any  act  on  the  part  of  the  widow  or 
minor  child  or  children,  or  either,  intervenes  and  attaches  the 
right  of  homestead  exemption  to  such  property  as  absolutely 
and  unconditionally  as  if  the  particular  property  had  been 
specifically  selected  and  set  apart  as  a  homestead.  (Garland  v. 
Bostick,  209. 

2.  Same;  homestead    exemption;   not    lost    hy  temporary  renting. 

Under  the  act  approved  February  28,  1889,  (Acts  of  1888-89, 
p.  113;  Code  of  1896,  S  2101),  "for  the  protection  of  widows 
and  minor  children,"  providing  that  when  homestead  exemp- 
tion has  been  allotted  to  the  widow  and  minor  child,  or  chil- 
dren, or  either,  they  shall  not  be  held  to  have  abandoned  or 
forfeited  the  same  by  removal  therefrom,  the  fact  that  the 
widow  (no  minor  child  or  children  surviving)  after  the  death 
of  her  husband,  resided  for  a  few  weeks  on  the  homestead  oc- 
cupied by  him  at  his  death,  and  then  leased  It  during  a  tem- 
porary absence  therefrom,  does  not  constitute  an  abandonment 
of  such  homestead,  nor  does  such  leasing  result  In  a  forfeiture 
by  her  of  the  right  to  have  It  set  apart  to  her  as  her  home- 
stead, exempt  from  administration  and  the  payment  of  debts. 
lb.  209. 

3.  Same;  when  homestead  exemption  can  not  be  claimed  in  tracks 

of  land  not  contiguous. — ^Where  a  decedent  and  his  wife  occu- 
pied a  house  and  lot  in  a  town,  which  they  owned  jointly,  as 
their  homestead,  and  they  also  owned  a  small  house  in  a  dif- 
ferent part  of  the  town,  which  was  rented  to  a  tenant  who 
paid  the  rent  by  doing  the  laundry  for  the  family,  and  also 
owned  an  eighty-acre  farm  In  the  country,  receiving  as  rent 
therefor  a  certain  proportion  of  what  was  raised  on  the  farm, 
which  was  used  towards  the  support  of  the  family,  and  at 
times  wood  was  cut  from  said  farm  and  used  by  the  family, 
the  said  farm  and  rented  house  constitute  no  part  of  the 
homestead;  and,  therefore,  can  not  be  Included  In  a  home- 
stead set  apart  to  the  widow.  In  a  proceeding  instituted  for 
that  purpose.    lb.  209. 

4.  Sale  of  decedent* s  lands;  sales  by  personal  representatives  un-^ 

der  decree  of  probate  court  judicial. — Under  the  statutes 
authorizing  the  sales  of  lands  of  a  decedent  by  the  executor 
or  administrator  of  his  estate,  under  a  decree  of  the  probate 
court,    (Code   of   1896,    §§173-176),   such  sales  are  essentially 
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and  strictly  judicial  sales,  in  which  the  court  is  the  real  ven- 
dor and  the  executor  or  administrator  is  the  mere  agent  of 
the  court,  through  whom  the  negotiations  are  conducted. 
Howison  V,  Oakley,  215. 

5.  Same;  duty  of  probate  court  when  sale  is  vacated, — If,   for  any 

of  the  causes  enumerated  in  the  statute,  a  sale  of  the  lands  of 
a  decedent,  ordered  by  decree  of  the  probate  court,  is  subse- 
quently vacated,  it  is  the  duty  of  the  court,  under  the  statute, 
(Code  of  1896,  9176),  to  order  a  re-sale  of  the  lands,  which 
must  be  advertised  and  conducted,  in  all  respects,  as  the  first 
sale,  but  need  not  necessarily,  be  on  the  same  terms.  Jb.  215, 

6.  Same;   measure   of   damages   for   failure   to   comply   with    the 

terms  of  sale. — ^When  the  successful  bidder  at  the*  sale  of  a 
decedent's  lands  under  the  probate  decree  fails  to  complete  the 
purchase  by  complying  with  the  terms  thereof,  the  land  may 
be  re-sold  at  his  risk;  and  if  a  less  price  be  brought  at  the 
second  sale,  the  first  purchaser  becomes  liable  to  the  person 
Injured  by  his  default,  for  the  difference  between  the  amount 
paid  at  the  first  sale,  and  the  price  brought  at  the  second,  to- 
gether with  the  expenses  of  the  second  sale.  lb.  215, 

7.  Same;    implied    condition   in   contract    of    purchase. — In    every 

judicial  sale,  there  is  a  condition  implied  by  law,  which  does 
not  depend  on  any  expression  of  the  condition  in  the  order  of 
sale,  or  in  the  terms  announced  at  the  time  of  the  sale,  that  if 
the  purchaser  fails  to  comply  with  the  terms  of  the  purchase, 
if  accepted  by  the  court,  the  land  may  be  re-sold  at  his  risk, 
and  he  will  pay  the  deficiency  arising  on  the  second  sale,  to- 
gether with  the  expenses  thereof.    lb.  215. 

8.  Same;  upon  a  re-sale  the  difference  in  the  amount  of  the  sales , 

together  vHth  the  cost  is  stipulated  damages. — ^Where  the  pur- 
chaser, at  the  sale  of  a  decedent's  lands  under  an  order  of  the 
probate  court,  fails  to  complete  the  purchase  by  complying 
with  the  terms  thereof,  and  there  is  a  re-sale,  the  difference 
between  the  amount  paid  at  the  first  sale  and  the  price 
brought  at  the  second,  together  with  the  costs  of  the  second 
sale,  is  in  the  nature  of  damages  stipulated  by  the  parties, 
and  recoverable  as  such;  and  if,  for  any  cause,  such  stipulated 
damages,  which  are  the  measure  of  recovery  for  failure  to 
complete  the  sale,  are  not  recoverable,  there  can  be  no  recov- 
ery at  all,  not  even  of  nominal  damages.    lb.  215. 

9.  Same;  when  there  is  no  re-sale;  measure  of  damages. — In  such 

case,  if,  after  the  failure  of  the  purchaser  to  complete  his  sale 
by  complying  with  its  terms,  there  is  no  re-sale  of  the  prop- 
erty, the  implied  agreement  as  to  the  measure  of  damages  is 
no  longer  binding  on  the  parties;  and  in  that  event  there  can 
be  a  recovery  of  the  actual  damages  sustained,  the  measure  of 
which  damages  is  the  difference  between  the  amount  bid  and 
agreed  to  be  paid  and  the  market  value  of  the  land  at  the 
time  of  the  breach,  sold  on  the  same  terms.    lb.  215. 

10.  Same;    recovery   of   liquidated   damages;   sufficiency    of    com- 

plaint.— The  liquidated  damages  recoverable  from  a  purchaser 
at  a  sale  of  decedent's  lands  under  an  order  of  the  probate 
court,  who  fails  to  complete  said  sale  by  complying  with  the 
terms  thereof,  being  composed  of  two  separate  and  distinct 
items,  (1)  the  difference  between  the  amount  paid  at  the  first 
sale  and  that  brought  at  the  second,  and  (2),  the  necessary  ex- 
penses incurred  by  reason  of  the  second  sale,  in  an  action 
against  such  purchaser  for  the  breach  of  his  contract,  a  com- 
plaint claiming  both  items  as  damages  is  not  demurrable  be- 
cause it  fails  to  show  that  the  plaintiff  is  entitled  to  recover 
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only  one  of  the  items,  if  it  contains  sufficient  allegations  to 
justify  a  recovery  of  the  other.    /&.  215, 

11.  Same;    to   fix    liability   of   re-sale    must    &e    upon    the    same 

terms  and  without  unreasonable  delay, — In  order  that  a  pur- 
chaser of  a  decedent's  lands  at  a  sale  under  a  decree  of  the 
probate  court  shall  be  held  liable  for  loss  occasioned  by  a  re- 
sale, made  necessary  by  his  default  in  complying  with  the 
terms  of  the  first  sale,  the  second  sale  must.be  upon  the  same 
or  equally  beneficial  terms  as  the  first,  and  after  no  unreason- 
able delay,  or  at  least  there  must  be  no  injury  caused  thereby 
to  the  first  purchaser;  and  if  this  condition  as  to  the  second 
sale  is  not  observed,  the  liability  of  the  first  purchaser  is  con- 
fined to  the  necessary  expenses  incurred  by  reason  of  the  sec- 
ond sale.  Ana  this  rule  is  not  affected  or  changed  by  the  fact 
that  the  defaulting  purchaser  also  becomes  the  purchaser  at 
the  second  sale.    lb,  215, 

12.  Same;    security    for    purchase  '  money   provided    by   statute; 

neither  court  nor  personal  representative  has  power  to  de- 
mand different  security. — ^When  the  lands  of  a  decedent  are 
sold  on  credit  by  a  decree  of  the  probate  court,  the  manner  in 
which  the  payment  of  the  purchase  money  must  be  secured  is 
not  left  to  the  court  nor  to  the  executor  or  administrator  to 
determine,  but  is  prescribed  by  statute,  which  provides  that 
"the  executor  or  administrator  must  secure  the  purchase 
money  by  taking  the  notes  or  bonds  of  the  purchaser  with  at 
least  two  sufficient  sureties,"  (Code  of  1896,  §171).  and 
neither  the  court  nor  the  executor  or  administrator  has  power 
to  authorize  or  demand  security  of  a  different  character;  and 
upon  the  tender  by  the  purchaser  of  his  notes  or  bonds  with 
two  sufficient  sureties,  he  is  entitled  to  demand  that  the  sale  be 
confirmed.    lb.  215. 

13.  Same;    same;   when  security  insufficient,    purchaser  should    be 

notified  thereof,  before  sale  vacated. — Where  the  lands  of  a 
decedent  are  sold  on  credit  by  decree  of  the  probate  court,  the 
purchaser  at  said  sale  is  not  in  default,  so  as  to  become  re- 
sponsible for  a  loss  occasioned  by  a  re-sale  merely  because, 
when  the  sale  is  reported  to  the  court,  it  ascertains  from  the 
evidence  presented  that  the  sureties  on  the  notes  are  insuffi- 
cient; but  the  condition  precedent  to  the  first  purchaser's  lia- 
bility for  failure  to  complete  the  purchase  is  that  he  should 
be  notified  of  such  finding  by  the  court,  and  be  given  an  op- 
portunity to  furnish  sureties  satisfactory  to  the  court,  and 
without  a  compliance  with  this  condition,  the  court  is  not 
justified,  under  the  statute,  (Code  of  1896,  §  175),  in  vacating 
the  first  sale  and  ordering  a  re-sale  at  the  risk  of  the  first  pur- 
chaser,   lb.  215. 

14.  Same;   same;   same;   sufficiency    of    demurrer. — In   an   action 

against  a  purchaser  at  the  sale  of  lands  of  a  decedent  on 
credit,  under  a  decree  of  the  probate  court,  for  failure  to  com- 
plete the  purchase,  a  complaint  for  the  recovery  of  the  loss 
occasioned  by  a  second  sale,  which  fails  to  aver  that  the  de- 
fendant was  given  notice  that  his  sureties  were  founa  by  the 
court  to  be  insufficient,  and  that  he  had  notice  of  such  insuffi- 
ciency  and  an  opportunity  to  furnish  satisfactory  sureties,  or 
which  fails  to  aver  facts  from  which  the  fact  of  such  notice 
and  opportunity  follows  as  a  necessary  inference,  is  insuffi- 
cient and  bad  on  demurrer,  when  it  appears  from  the  other 
averments  therein  that  the  sale  was  on  credit.    lb.  215. 

15.  Same;  in  action  for  failure   to  complete  purchase,  complaint 

should  aver  acceptance  and  approval  by  the  court. — Since  the 
administrator's  sale  of  lands  of  a  decedent  under  an  order  of 
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the  probate  court  is  judicial  in  its  nature  and  subject  to  con- 
firmation by  the  court,  a  complaint  in  an  action  for  the  re- 
covery of  loss  sustained  by  failure  of  the  purchaser  to  com- 
plete the  purchase  by  complying  with  the  terms  thereof,  which 
does  not  aver  that  the  bid  of  the  defendant  was  accepted  and 
approved  by  the  court,  or  that  there  was  any  re-sale. of  the 
land,  and  there  are  averred  in  said  complaint  no  facts  from 
which  the  fact  of  such  acceptance  and  approval  is  a  necessary 
inference,  is  insufficient  and  bad  on  demurrer.    lb.  215. 

16.  Same;  ciction  for  failure  to  complete  purchase;  sufficient  aver- 

ment in  complaint. — In  an  action  for  the  recovery  of  loss  sus- 
tained by  the  re-sale  of  land  of  a  deceased,  which  was  pur- 
chased by  defendant  at  a  sale  on  credit  under  a  decree  of 
the  probate  court,  which  re-sale  was  occasioned  by  the  failure 
of  the  purchaser  to  complete  the  purchase  by  complying  with 
the  terms  of  the  sale,  the  averment  of  the  complaint  that  the 
probate  court  ordered  a  re-sale  "on  account  of  his  (defend- 
ant's) failure  to  give  notice  with  approved  security,"  and  that 
the  lands  were,  therefore,  sold  in  obedience  to  said  order«  is 
not  demurrable,  since  said  averment  is  sufficient  to  show 
that  the  defendant's  bid  was  accepted  by  the  court,  and  the 
re-sale  was  ordered  solely  because  of  his  failure  to  furnish  the 
required  security.    75.  215. 

17.  Same;  same;  same. — In  such  a  complaint,   it   is  not  necessary 

to  aver  that  there  was  a  re-sale;  for  if  there  was  no  re-sale  of 
the  lands,  the  plaintiff  would  be  entitled  to  recovei  ^ctual 
damages  sustained,  the  measure  of  which  damages  would  be 
the  difference  between  the  amount  bid  for  the  land,  as  ac- 
cepted by  the  court,  and  its  market  value  at  the  time  of  the 
breach  on  the  same  terms.    lb.  215. 

18.  Same;  same;  fact  of  re-sale  not  being  on  the   same   terms    or 

causing  the  injury  to  the  defendant,  no  ground  for  demurrer, 
but  must  be  pleaded. — In  an  action  for  damages  caused  by  the 
failure  of  a  purchaser  of  decedent's  lands,  at  a  sale  under  an 
order  of  the  probate  court,  to  complete  the  purchase  by  com- 
plying with  the  terms  of  the  sale,  where  it  does  not  affirma- 
tively appear  from  the  complaint  that  a  re-sale  of  the  prop- 
erty was  on  the  same  or  equally  as  beneficial  terms  as  the 
first,  or  was  not  had  until  after  an  unreasonable  delay,  caus- 
ing injury  to  the  defendant,  injury  caused  by  the  change  of 
terms  or  unreasonable  delay  is  a  matter  of  defense,  and  should 
be  set  up  by  special  plea.    lb.  215. 

19.  Same;  same;  when    averment  of  complaint  shows  the    defend- 

ant estopped  to  set  up  unreasonable  delay. — In  an  action  for 
damages  caused  by  the  failure  of  the  purchaser  of  lands  of  a 
decedent,  sold  under  a  decree  of  the  probate  court,  to  complete 
the  purchase  by  complying  with  the  terms  thereof,  the  aver- 
ment in  the  complaint  that  the  said  lands  were  not  re-sold  un- 
til nearly  three  years  after  the  first  sale  by  and  with  the  con- 
sent of  the  defendant,  is  sufficient  to  show  that  the  defendant 
consented  to  the  delay,  and  that  he  thereby  estopped  himself 
from  setting  up  the  delay  as'  a  defense.    lb.  125. 

20.  Same;  same;  pleading  and  proof. — When  a  complaint    shows 

that  one  of  two  or  more  elements  of  damages  claimed  is  not 
recoverable,  or  fails  to  aver  facts  to  show  that  such  element  is 
recoverable,  such  defect  should  be  taken  advantage  of  by  mo- 
tion to  strike,  or  by  objection  to  the  evidence  by  which  it  is 
sought  to  prove  such  damages,  or  by  requests  for  appropriate 
instructions  to  the  jury  and  not  by  demurrer.    lb.  215. 

21.  Same;  same;  fraud  in  sale  is   matter  of   defense   to  be   set  up 

by  plea. — In  an  action  to  recover  the  loss  occasioned  by  re- 
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sale  of  lands  of  a  decedent's  estate,  which  was  caused  hy  the 
failure  of  the  purchaser  to  complete  the  purchase  by  comply- 
ing with  the  terms  of  the  first  sale.  It  is  not  necessary  to 
allege  in  the  complaint  that  the  first  sale  was  fairly  con- 
ducted; since  fraud,  collusion  or  unfairness  of  any  kind  in 
the  conduct  of  such  sale,  is  a  matter  of  defense  to  be  specially 
pleaded.     Ih,  215. 

22.  Same;  same;  action  properly  brought  in  the  name  of  the  heirs. 

An  action  for  damages  for  the  failure  of  a  purchaser  of  a 
decedent's  lands  sold  under  a  decree  of  the  probate  court  for 
partition  among  heirs,  to  complete  the  sale,  may  be  properly 
brought  in  the  names  of  the  heirs;  the  legal  title  to  the  lands 
being  in  such  heirs  and  they  being  entitled  to  the  proceeds 
of  the  sale  thereof,  and  likewise  to  anything  recovered  for 
the  breach  of  the  contract    Ih.  215. 

23.  Same;   same;   sufficient  description  of  parties  plaintiff. — In   an 

action  for  damages  for  the  failure  of  a  purchaser  to  complete 
the  purchase  of  lands  sold  by  an  administrator  for  partition 
among  heirs  under  an  order  of  the  probate  court,  a  complaint 
alleging  that  the  plaintiffs  are  ''the  heirs  at  law  of  *  *  * 
[said]  deceased."  is  sufficient  on  demurrer  to  show  that 
the  plaintiffs  are  the  only  heirs  of  said  decedent    lb.  215. 

DEDICATION. 

1.  Municipal  corporations  ovm  public  parks  in  trust;  not  authorized 

to  divert  it  from  uses  to  which  it  toas  dedicated. — Municipal 
corporations  hold  titles  to  streets,  public  squares  and  parks 
in  trust  for  the  public;  and  where  lands  have  been  dedicated 
and  used  for  a  public  park,  or  square,  the  municipality  has 
no  power,  unless  specially  authorized  by  the  legislature,  to 
sell  such  lands  for  its  own  benefit,  or  to  appropriate  them 
for  the  use  and  benefit  of  private  persons  or  corporations, 
or  in  any  way  to  divert  them  from  the  uses  to  which  they 
were  originally  dedicated.    Douglass  v.  City  Council,  599. 

2.  Same;  what  constitutes  a  dedication  of  land  to  use  as  a  public 

park. — Where  the  owner  of  land,  in  conveying  It  to  a  city, 
provides  in  the  deed  of  conveyance  that  said  lands  shall  be 
used  only  as  a  park  or  street,  and  if  used  otherwise  it  should 
revert  to  him  or  his  heirs,  and  subsequently  the  city,  by  ordi- 
nance, set  apart  and  dedicated  said  land  to  the  public  use  as 
a  public  park,  and  had  it  inclosed  and  improved,  there  is  a 
dedication  of  such  lands  as  a  public  park,  as  much  so  as  if 
the  use  for  such  purpose  had  been  unconditionally  engrafted 
in  the  deed  at  its  execution,  and  the  public  became  thereby 
invested  with  dedicated  rights  and  interest;  and.  therefore, 
an  act  on  the  part  of  the  municipality,  by  which  there  is  a 
diversion  of  said  lands  from  the  uses  to  which  they  were  ded- 
icated, is  a  violation  of  the  trust,  and  a  wrong  from  which 
no  right  can  accrue  to  any  one  who  claims  in  consequence 
of  such  act. — (CoLEMAX,  J.,  dissenting.)       lb.  599. 

3.  Same;  right  of  adjacent  property  owner  to  enjoin  the  diversion 

of  a  park  from  the  purposes  of  its  dedication. — The  owner  of 
property  adjacent  to  lands  which  have  been  dedicated  and 
used  as  a  public  park,  in  a  city,  can  maintain  a  bill  in  equity 
to  enjoin  the  abandonment  by  the  city  of  such  lands  as  a  pub- 
lic park,  and  the  diversion  of  them  from  the  uses  to  which 
they  were  originally  dedicated;  and  one  who  owns  a  lot, 
which  is  one  hundred  and  ten  feet  distant  from  such  park, 
and  from  which  there  is  an  open  and  unobstructed  view  of 
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the  park,  is  such  an  adjacent  proprietor, 'and  can   maintain 
such  bill. — (Coleman,  J.,  dissenting.)     lb,  599. 

DEEDS. 

1.  Deed;  adverse  possession  by  life  tenant;  ejectment  by  remain- 
derman. — Where  a  deed  conyeylns  a  life  estate  with  the  re- 
mainder to  the  children  of  the  life  tenant  is  inoperative  as 
a  conyeyance  of  the  legal  title,  by  reason  of  defects  in  its 
execution,  in  that  there  was  no  attestation  or  acknowledg- 
ment, the  life  tenant,  though  in  possession  of  such  lanas  for 
more  than  ten  years,  dees  not  acquire  by  adverse  possession  a 
perfect  legal  title  as  against  the  reversion;  and  upon  the 
death  of  the  life  tenant  after  such  possession,  the  remainder- 
men in  the  deed,  who  were  the  heirs  at  law  of  the  tenant  for 
life,  do  not  inherit  a  perfect  legal  title,  or  any  estate  from 
the  life  tenant;  and  being  the  owners  of  only  an  equitable  es- 
tate under  the  defective  deed,  the  remaindermen  can  not  main- 
tain an  action  of  ejectment  against  the  grantor  in  said  deed. 
(Hall  V.  Caperton,  87  Ala.  285.  overruled  in  so  far  as  it  an- 
nounces a  contrary  doctrine.)     Caperton  v.  Hall,  265. 

DESCENT  AND  DISTRIBUTION. 
See  Decedents'  Estates. 

DIVORCE. 

1.  Forgery;  when  fraudulently  altering  a  decree  of  divorce  is  for- 
gery in  the  third  decree. — The  fraudulently  altering  the 
names  and  dates  in  a  copy  of  a  decree  of  divorce,  with  the 
intent  to  deceive  and  defraud  a  woman  into  the  belief  that 
she  was  divorced  from  her  husband,  and  free  to  marry,  and 
whereby  said  decree  on  its  face  appears  to  be  a  complete  de* 
cree  of  divorce  of  said  woman  from  her  husband,  constitutes 
forgery  at  common  law;  and  is.  therefore,  forgery  in  the  third 
degree,  under  the  provisions  of  the  statutes  of  this  State, 
(Code  of  1896,  §4726).    Murphy  v.  State,  J31. 

DOWER. 

1.  Dower;  widow  not  entitled  thereto  when  she  fails  to  dissent  from 
husband's  will  in  which  provision  is  made  for  her. — A  widow, 
who  is  provided  for  by  the  will  of  her  husband,  and  fails  to 
dissent  in  the  time  and  manner  required  by  statute,  (Code  of 
1886,  §§1963, 1964;  Code  of  1896,  §§4259.  4260),  and  it  does  not 
appear  by  the  will  that  she  should  have  such  provision  in  ad- 
dition to  her  dower,  is  not  entitled  to  dower  in  the  lands  which 
her  husband  owned  at  the  time  of  his  death,  or  of  which  he 
was  seized  during  coverture  and  which  had  been  conveyed  by 
him,  or  had  been  sold  under  execution  against  him,  in  his 
life  time,  and  purchased  by  strangers,  to  whom  the  wife  and 
widow  of  the  deceased  had  made  no  conveyance  or  release  of 
dower.    Sanders  v.  Wallace,  ^18. 

DRAFTS. 

See  Bills  of  Exchange  and  Bank  Checks. 
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1.  Conveyance  of  right  of  way  over  homestead  land;  invalid  unless 

wife  joins  in  conveyance, — For  the  validity  of  the  granting 
of  a  right  of  way  to  a  railroad  company  by  a  married  man 
through  his  homestead,  it  is  necessary  that  the  wife  should 
consent  thereto  and  join  in  the  conveyance,  (Const.  Art.  X« 
§2;  Code  of  1886.  §2508;  Code  of  1896,  §2034);  and  the  con- 
veyance by  a  husband  of  a  right  of  way  over  a  homestead* 
by  an  instrument  in  writing  duly  executed  by  him.  but  in 
which  the  wife  does  not  Join,  is  void,  and  has  no  operation 
against  the  husband  by  estoppel  or  otherwise.  Cowan  v.  So. 
R.  Co,  55^. 

2.  Equitable  estoppel;  when  owner  of  lands  estopped  from    main- 

taining ejectment  for  a  right  of  way  by  a  railroad;  rights  of 
owner. — When  the  owner  of  land  has  knowledge  of  the  fact 
that  a  railroad  company  is  proceeding  to  locate  and  construct 
its  road  on  its  lands,  and  allows  it  to  expend  large  sums  of 
money  for  this  purpose,  without  forbidding  it  to  proceed,  he 
is  estopped  from  evicting  said  railroad  by  ejectment;  and 
there  only  remains  to  the  owner  a  right  of  compensation  for 
the  lanas  so  used  and  occupied,    lb.  554- 

3.  Same;  liability  of  railroad  company  for  right  of  way;  right   of 

owner  to  maintain  bill  to  recover  compensation  therefor^ 
One  who  permits  a  railroad  company,  without  interference, 
to  construct  its  road  over  his  land,  is  not  thereby  estopped 
to  claim  compensation  for  the  right  of  way  so  used;  and 
when  the  right  of  way  has  not  been  acquired  by  the  railroad 
company,  either  by  valid  conveyance  or  under  ad  quod 
damnum  proceedings  foR  such  purpose,  the  owner  can  main- 
tain a  bill  in  equity  to  recover  compensation  for  the  taking 
and  using  his  lands  as  a  right  of  way.    lb,  554- 

4.  Same;  same;  injunction. — Where  the  owner  of  lands  flies  a  bill, 

seeking  to  recover  compensation  from  a  railroad  company 
for  the  use  of  his  lands  as  a  right  of  way,  without  having 
properly  acquired  them,  if  necessary,  the  bill  will  be  made 
effective  by  injunction,  until  the  damages  are  properly  ascer- 
tained or  until  the  railroad  obtains  the  right  of  way  in  legal 
proceedings.    lb.  55^. 

5.  Same;  same;  measure  of  damages. — ^Where  a  railroad    company 

has  entered  upon  the  lands  of  another  and  constructed  its 
road  through  them,  without  the  owner's  consent  and  with- 
out resort  to  statutory  proceedings  to  condemn  the  right  of 
way,  the  measure  of  compensation  to  which  the  owner  is  en- 
titled, is  not  the  increased  value  of  the  land  at  the  time  of 
the  institution  of  the  suit  for  the  recovery  of  such  compen- 
sation, caused  by  the  improvements  erected  by  the  railroad 
company,  but  the  value  of  the  lands  when  taken  by  the  rail- 
road, and  the  injury  or  diminution  in  the  value  thereof 
caused  to  the  contiguous  lands,  together  with  interest  on  the 
sum  thus  ascertained.    lb.  5.1J. 

6.  Bill  in  equity  against  railroad  for  right  of  way  over  homestead; 

wife  not  a  proper  party. — ^Where  the  owner,  who  is  a  mar- 
ried man,  files  his  bill  in  equity  to  recover  compensation  from 
a  railroad  company  for  damages  for  using  a  part  of  his  home- 
stead as  a  right  of  way.  upon  his  death,  a  suit  should  be  re- 
vived in  the  name  of  his  administrator;  and  if,  in  the  bill  of 
revivor,  the  widow  of  the  deceased  and  his  heirs  are  made 
parties  complainant,  there  is  a  misjoinder.    lb.  55^. 

7.  Conveyance  of  right  of  way  over  homestead  land;  invalid  unless 

wife  joins  in  conveyance;  selection  of  homestead  after  saie 
does  not  change  invalidity  of  deed, — ^Where  an  instrument 
conveying  a  right  of  way  over  a  homestead  is  void  because 
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the  wife  did  not  join  therein^  the  fact  that  the  homestead 
through  which  the  right  of  way  was  conveyed,  was  selected 
from  a  body  of  land  larger  than  the  area  provided  by  law, 
and  that  such  selection  was  made  after  the  void  deed  was 
executed,  does  not  affect  the  invalidity  of  the  deed  or  give 
to  the  grantee  any  greater  rights  thereunder,  and  does  not 
estop  the  grantor  from  exercising  his  right  to  have  the  said 
deed  declared  null  and  void.  Ih.  554. 
8.  Liability  of  railroad  company  for  right  of  way;  right  to  main- 
tain hill  against  successor  of  original  company. — ^A  bill  in 
equity  seething  compensation  for  a  right  of  way  over  com- 
plainants' land,  can  be  maintained  against  a  railroad  com- 
pany which  is  shown  to  be  the  grantee  or  successor  of  the 
company  which  first  took  the  land  as  a  right  of  way,  when 
it  is  shown  that  the  defendant  company  had  succeeded  to  the 
rights  of  the  company,  which  built  the  railroad,  and  was, 
at  the  time  of  the  institution  of  the  suit,  in  possession  of 
such  right  of  way  and  operating  the  road.    lb.  554. 

EJECTMENT. 

1.  Deed;  adverse  possession  by  life  tenant;  ejectment  by   remain- 

derman.— Where  a  deed  conveying  a  life  estate  with  the  re- 
mainder to  the  children  of  the  life  tenant  is  inoperative  as 
a  conveyance  of  the  legal  title,  by  reason  of  defects  in  its 
execution,  in  that  there  was  no  attestation  or  acknowledg- 
ment, the  life  tenant,  though  in  possession  of  such  lands  for 
more  than  ten  years,  does  not  acquire  by  adverse  possession  a 
perfect  legal  title  as  against  the  reversion;  and  upon  the 
death  of  the  life  tenant  after  such  possession,  the  remainder- 
men in  the  deed,  who  were  the  heirs  at  law  of  the  tenant  for 
life,  do  not  inherit  a  perfect  legal  title,  or  any  estate  from 
the  life  tenant;  and  being  the  owners  of  only  an  equitable  es- 
tate under  the  defective  deed,  the  remaindermen  can  not  main- 
tain an  action  of  ejectment  against  the  grantor  in  said  deed. 
(Hall  V.  Caperton,  87  Ala.  285,  overruled  in  so  far  as  it  an- 
nounces a  contrary  doctrine.)     Gaperton  v.  Hall,  265. 

2.  Partition    in    probate  court;    jurisdiction    of   only  legal  estates. 

In  a  proceeding  in  the  probate  court  for  a  sale  of  lands  for 
partition,  only  the  legal  estate  is  before  the  court  for  adjudi- 
cation, and  the  court  has  no  jurisaiction  over  equitable  rights 
and  estates;  and  in  such  proceeding,  where  all  the  parties 
claiming  any  interest  in  the  lands  are  before  the  court,  and 
the  court  acquires  jurisdiction  of  all  matters  and  interests 
contained  in  the  partition,  and  the  proceeding  is  in  every  re- 
spect regular,  and  the  decree  In  legal  form,  and  the  sale  is 
confirmed,  the  purchaser  at  the  sale  holding  a  deed  executed 
under  the  order  of  the  court,  acquires  the  legal  estate  in  said 
lands,  upon  which  he  can  defend  an  action  of  ejectment  subse- 
quently brought  by  parties  who  had  only  an  equitable  estate 
therein.    lb.  265. 

3.  Trusts;     right     of    grantees     to     maintain    and    defend    action 

of  ejectment. — A  conveyance  executed  by  a  trustee,  though 
infected  with  breaches  of  the  trust  apparent  upon  the  face  of 
the  conveyance  itself,  is  a  valid  execution  of  the  trust,  passing 
the  legal  title  in  fee  to  the  premises  to  the  grantees,  upon 
which  they  can  maintain  or  defend  an  action  of  ejectment. 
Robinson  v.  Pierce,  273. 

ELECTIONS. 

See  Contest  of  Elections. 
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1.  Error  without   injury;    conBtruction    of    statute, — ^The    statute 

which  requires  that  a  Judgment  of  conviction  in  a  criminal 
case  must  not  be  reversed  because  of  error,  when  the  appellate 
court  is  satisfied  that  no  injury  resulted  therefrom,  (Cr.  Code 
of  1896.  §4333),  when  applied  to  the  refusal  to  give  a  charge 
requested  by  the  defendant  must  be  construed  to  mean  that 
the  court  must  be  satisfied  that  the  verdict  of  the  jury  would 
not  have  been  different  if  the  charge  had  been  given;  and 
if  not  so  satisfied,  the  judgment  of  conviction  must  be  re- 
versed.   Dennis  v.  State,  72, 

2.  Evidence;  error  without  injury. — The  erroneous    admission    in 

evidence  of  what  an  absent  witness  testified  at  the  former 
trial  on  an  insufficient  predicate  is  error  without  injury,  when 
later  in  the  progress  of  the  trial  it  was  shown,  without  con- 
fiict,  that  such  absent  witness  was  out  of  the  State  and  resided . 
in  another  State.    Ih.  72. 

3.  Evidence;  when  admissian  of  irrelevant  evidence  not  reversible 

error. — The  admission  of  irrelevant  evidence  in  a  criminal 
case,  against  the  objection  of  the  defendant  is  not  a  reversible 
error,  when  it  affirmatively  appears  that  no  injury  resulted 
to  the  defendant  from  the  introduction  of  such  evidence, 
(Code  if  1896,  §4333) .     Terry  v.  State,  79. 

4.  Evidence;  error  without  injury  in  the  admission    of    evidence 

will  not  warrant  a  reversal. — Under  the  provisions  of  the 
statute  (Code  of  1896,  §4333),  that  a  conviction  in  a  criminal 
case  must  not  be  reversed  for  error,  when  the  court  is  satisfied 
that  no  injury  resulted  therefrom  to  the  defendant,  this  court 
will  not  reverse  a  conviction  for  forgery  for  error  in  exclud* 
ing  questionable  evidence  that  the  person  upon  whom  the 
forgery  was  practiced  was  not  deceived  by  the  forgery,  when 
there  is  other  undisputed  evidence  in  the  case  that  fraud  was 
practiced  upon  said  person,  and  she  was  deceived  by  the  for- 
gery.   Murphy  v.  State,  137, 

5.  Trial  by  court  without  jury;  when  error  in    admission  of    evi- 

dence requires  a  reversal. — Where  a  cause  is  tried  by  the 
court  without  a  jury,  the  admission  of  illegal  evidence  raises 
a  presumption  of  injury  and  requires  a  reversal  of  the  judg- 
ment, unless  the  remaining  evidence  is  without  confiict  and 
is  sufficient  to  support  the  judgment.  (Overruling  and  mod- 
ifying the  following  cases,  in  so  far  as  they  confiict  with  the 
rule  here  announced:  Scarbrough  v.  Borders  d  Co.,  115  Ala. 
446;  Berlin  Machine  Works  v.  Alabama  Furniture  Co.,  112 
Ala.  488;  York  Manfg.  Co.  v.  Bessemer  Ice  Manfg.  d  Storage 
Co.,  Ill  Ala.  332;  McAnally  v.  Hawkins  Lumber  Co.,  109  Ala. 
307;  Ramey  v.  Peeples  Grocery  Co.,  108  Ala.  476;  Holmes  v. 
State.  108  Ala.  24;  Bayonne  Knife  Co.  v.  Umbenhauer,  107  Ala. 
i96;Woodrow  v.  Hawving,  105  Ala.  240;  McDonald  v.  Jacobs, 
85  Ala.  Si;Oaillard  v.  Duke,  57  Ala.  619;  Hurt  v.  Nave,  49 
Ala.  459;  Kirksey  v.  Kirksey,  41  Ala.  626;  Bogle  v.  Bogle,  23 
Ala.  544.)  Coleman  and  Haralson,  J  J.,  dissenting.  First 
Nat.  Bank  v.  Chaffln,  2^6. 

6.  Pleading;  error  without  injury  in  sustaining  demurrer  to  plea. 

Error  in  sustaining  a  demurrer  to  a  special  plea  is  error 
without  injury,  and  not  a  ground  of  reversal,  when  the 
record  shows  that  the  defendant  had  tne  full  benefit  of  the 
defense  attempted  to  be  presented  under  his  other  pleas. 
Booth  V.  Dexter  8.  F.  E.  Co.,  369. 

7.  Evidence;  when  error  without  injury  to  admit  incompetent  evi- 

dence.— Error  in  the  admission  of  incompetent  evidence  is 
without  injury  when  the  same  fact  is  proved  by  competent 
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evidence  to  which  no  objection  was  interposed.  Tyson  v 
Chestnut,  387. 
8.  Evidence;  error  in  the  admission  of  evidence;  how  considered  on 
appeal. — ^Where  on  an  appeal  to  this  court  from  a  judgment 
in  favor  of  the  contestant  in  a  contest  of  an  election,  it  ap- 
pears that  the  court  erroneously  refused  to  permit  the  con- 
testee  to  show  that  a  certain  person  voted  illegally  for  the 
contestant,  it  can  not  be  said  that  the  error  was  without  in- 
jury, although  the  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury,  and  the  bill  of  exceptions  did  not  pur- 
port to  set  out  all  the  evidence,  and  for  such  error  the  judg- 
ment should  be  reversed. — (Bbickell,  C.  J.,  and  Ck)LEMAN,  J., 
dissenting.)    McDonald  v.  Wood,  689. 

ESTATES. 

1.  Deed;  adverse  possession  hy  life  tenant;  ejectment   hy   remain- 

derman.— ^Where  a  deed  conveying  a  life  estate  with  the  re- 
mainder to  the  children  of  the  life  tenant  is  inoperative  as 
a  conveyance  of  the  legal  title,  by  reason  of  defects  in  its 
execution,  in  that  there  was  no  attestation  or  acknowledg- 
ment, the  life  tenant,  though  in  possession  of  such  lands  for 
more  than  ten  years,  does  not  acquire  by  adverse  possession  a 
perfect  legal  title  as  against  the  reversion;  and  upon  the 
death  of  the  life  tenant  after  such  possession,  the  remainder- 
men in  the  deed,  who  were  the  heirs  at  law  of  the  tenant  for 
life,  do  not  inherit  a  perfect  legal  title,  or  any  estate  from 
the  life  tenant;  and  being  the  owners  of  only  an  equitable  es- 
tate under  the  defective  deed,  the  remaindermen  can  not  main- 
tain an  action  of  ejectment  against  the  grantor  in  said  deed. 
(Hall  V.  Caperton,  87  Ala.  285.  overruled  in  so  far  as  it  an- 
nounces a  contrary  doctrine.)     Caperton  v.  Hall,  265. 

2.  Trusts  and  trustees;    estate   acquired    by    trustee. — ^A    trusteee, 

irrespective  of  the  estate  the  instrument  purports  to  convey, 
takes  under  sucn  instrument  that  quantum  of  the  legal  estate 
which  is  necessary  to  discharge  the  declared  powers  and  du- 
ties of  the  trust  and  no  more  and  no  less.  Robinson  v.  Pierce, 
273. 

3.  Same;  same;  legal  estate   passes    into    cestui    que    trust    when 

trustee  ceases  to  be  active. — ^Whatever  may  be  the  limitations 
imposed  by  the  instrument  creating  a  trust,  and  whatever  es- 
tate the  trustee  takes  in  the  incipiency  of  the  trust,  the  legal 
estate  in  the  trustee  is  divested  out  of  him  and  passes  into 
the  cestui  que  trust,  upon  the  instant  the  duties  and  powers 
of  the  trust,  from  any  cause  whatever,  cease  to  be  active  or 
cease  to  require  the  legal  title  in  the  trustee.    lb.  273. 

4.  Same;  same. — A  power  given  to  a  trustee  by  the  terms  of  the 

instrument  creating  the  trust,  to  sell  the  estate  in  fee.  invests 
the  trustee  with  the  legal  title  in  fee;  and  this  is  true,  even 
where  the  trust  to  sell  is  on  a  contingency.    lb.  273. 

5.  Same;  same;  when  legal  estate  conveyed. — Where  an  estate    is 

given  to  a  trustee  in  fee  upon  trusts  that  do  not  exhaust  the 
whole  estate  and  a  power  is  super-added  which  can  only  be 
exercised  by  the  trustee  conveying  in  fee  simple,  the  trustee 
acquires  a  fee  simple  title  to  the  estate;  and  upon  a  convey- 
ance by  the  trustee  the  estate  so  conveyed  will  be  sustained 
by  the  fee  in  the  trustee,  and  not  by  the  mere  power  conferred 
by  the  instrument  creating  the  trust.    lb.  273. 

6.  Same;  same;  purchaser   from    trustee    acquires    legal  title. — ^At 

common  law  the  legal  estate  in  the  hands  of  the  trustee  has 
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precisely  the  same  properties^  characteristics  and  incidents 
as  if  the  trustee  had  been  the  absolute  beneficial  owner,  and 
being  invested  with  the  legal  title  all  conveyances  by  the  trus- 
tee, whether  to  an  innocent  purchaser  or  not,  or  whether  in 
contravention  of  the  trust  or  not,  operate  upon  the  legal  title 
and  vest  it  in  the  grantee.    Ih.  273, 

7.  Same;  same;  rights  of  cestui  que  tru^t    enforceable   in   equity. 

Since  at  common  law  a  trustee  is  invested  with  the  legal  title 
to  the  trust  estate  and  all  conveyances  by  him,  whether  in 
breach  of  the  trust  or  not,  operate  upon  the  legal  title  Invested 
in  the  grantee,  his  conveyance  is,  therefore,  valid  at  law,  and 
the  rights  of  the  cestui  que  trust  upon  a  breach  of  the  trust 
by  the  trustee,  can  only  be  protected  by  resort  to  a  court  of 
equity  to  compel  the  grantee  to  respect  and  execute  the  trust 
as  the  original  trustee  should  have  done.    lb.  275. 

8.  Same;   same;   same;   case   at    bar. — Where  land  is  conveyed    in 

trust  for  the  benefit  of  the  grantor's  daugnter  for  life,  with 
remainder  to  certain  of  her  children,  and  the  trustee  is  given, 
by  the  terms  of  the  instrument,  the  power  to  sell  said  lands 
on  the  request  of  the  life  tenant  in  writing,  and  to  invest  the 
proceeds  of  said  sale  in  property  to  be  held  in  the  same  man- 
ner as  that  conveyed,  a  conveyance  executed  by  said  trustee, 
though  infected  with  palpable  breaches  of  trust  apparent  upon 
the  face  of  the  conveyance  itself,  is,  in  a  court  of  law,  a  valid 
execution  of  the  trust,  passing  the  legal  title  in  fee  to  the 
premises  to  the  grantee,  and  the  only  remedy  of  the  beneficia- 
ries of  the  trust  for  redress  of  the  breaches  of  the  trust  com- 
mitted by  the  trustee  and  his  vendees,  is  resort  to  a  court  of 
equity.    lb.  273. 

9.  Same;  same;  right  of  grantees  to  maintain  and  defend  action  of 

ejectment. — ^A  conveyance  executed  by  a  trustee,  though 
infected  with  breaches  of  the  trust  apparent  upon  the  face  of 
the  conveyance  itself  is  a  valid  execution  of  the  trust,  passing 
the  legal  title  in  fee  to  the  premises  to  the  grantees,  upon 
which  they  can  maintain  or  defend  an  action  of  ejectment. 
lb.  273. 

ESTOPPEL. 

1.  Promissory  note;  admission  of   indebtedness    thereon    does    not 

estop  maker  from  denying  payment. — ^The  fact  that  the  maker 
of  a  note  admitted  to  the  transferee  thereof  that  he  owed  a 
balance  on  said  note  and  promised  to  pay  it  does  not  estop 
the  maker,  upon  being  sued  on  said  note  by  the  transferee, 
from  setting  up  the  defense  that  the  note  had  been  paid,  and 
from  showing  that  there  was  nothing  due  on  the  note.  First 
Nat.  Bank  v.  Chaffln,  246. 

2.  Sale  of  decedent's  land;  when  averment  of  complaint  shows  the  de- 

fendant estopped  to  set  up  unreasonable  delay. — In  an  action 
for  damages  caused  by  the  failure  of  the  purchaser  of  lands  of 
a  decedent,  sold  under  a  decree  of  the  probate  court,  to  com- 
plete the  purchase  by  complying  with  the  terms  thereof,  the 
averment  in  the  complaint  that  the  said  lands  were  not  re-sold 
until  nearly  three  years  after  the  first  sale  by  and  with  the 
consent  of  the  defendant,  is  sufficient  to  show  that  the  defend- 
ant consented  to  the  delay,  and  that  ne  thereby  estopped  him- 
self from  setting  up  the  aelay  as  a  defense.  Howison  v.  Oak- 
ley, 265. 

3.  Bill  of  exchange:  accommodation  acceptor  estopped    to  set    up 

defense,  by  bringing  suit  on  note  before  maturity  of  accept- 
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ance. — Where  at  the  time  of  acceptance  by  the  drawee  of 
the  bill  of  exchange,  the  drawer  gives  his  note  for  a  like 
amount  as  the  bill  to  the  acceptor,  in  consideration  of  and 
to  secure  him  for  said  acceptance,  if  before  the  maturity  of 
such  acceptance,  the  acceptor  sues  the  drawer  on  said  note, 
he  is  thereby  estopped  and  precluded  from  asserting,  in  an 
action  against  him  on  the  bill  of  exchange,  any  defense  based 
upon  the  facts  that  the  bill  sued  on  was  accepted  by  him 
solely  for  the  accommodation  of  the  drawer,  for  a  special  pur- 
pose, and  that  it  had  been  diverted  from  the  uses  contem- 
plated, with  the  knowledge  of  the  plaintiff  in  said  suit;  and 
in  such  case,  it  is  entirely  immaterial  and  without  effect,  in 
so  far  as  the  estoppel  is  concerned,  that  the  acceptor,  at  the 
time  he  instituted  suit  on  the  note,  did  not  know  the  bill 
had  been  diverted,  or  that,  after  acquiring  knowledge  of  such 
fact,  be  instructed  his  attorney  not  to  take  judgment  on  the 
note.    Farley  Nat.  Bank  v.  Henderson,  441. 

4.  Same;  same;  estoppel  inures  to  benefit  of  transferee  of  bill. — In 

such  case,  the  estoppel  the  acceptor  has  worked  on  himself 
inures  to  the  benefit  of  the  transferee  of  the  bill;  the  rela- 
tion of  privity  existing  between  him  and  the  drawer.    lb.  .^1. 

5.  Conveyance  of  right  of  way  over  homestead  land;  invalid  unless 

wife  joins  in  -conveyance;  selection  of  homestead  after  sale 
does  not  change  invalidity  of  deed. — Where  an  instrument 
conveying  a  right  of  way  over  a  homestead  is  void  because 
the  wife  did  not  Join  therein,  the  fact  that  the  homestead 
through  which  the  right  of  way  was  conveyed,  was  selected 
from  a  body  of  land  larger  than  the  area  provided  by  law, 
and  that  such  selection  was  made  after  the  void  deed  was 
executed,  does  not  affect  the  invalidity  of  the  deed  or  give 
to  the  grantee  any  greater  rights  thereunder,  and  does  not 
estop  the  grantor  from  exercising  his  right  to  have  the  said 
deed  declared  null  and  void.    Cowan  v.  Southern  R.  Co.  55^. 

6.  Equitable  estoppel;  when  owner  of  lands  estopped    from    main- 

taining ejectment  for  a  right  of  way  by  a  railroad;  rights  of 
owner. — When  the  owner  of  land  has  knowledge  of  the  fact 
that  a  railroad  company  is  proceeding  to  locate  and  construct 
its  road  on  its  lands,  and  allows  it  to  expend  large  sums  of 
money  for  this  purpose,  without  forbidding  it  to  proceed,  he 
is  estopped  from  evicting  said  railroad  by  ejectment;  and 
there  only  remains  to  the  owner  a  right  of  compensation  for 
the  lands  so  used  and  occupied.    lb.  554. 

7.  Same;  liability  of  railroad  company  for  right  of  way;  right  of 

owner  to  maintain  bill  to  recover  compensation  therefor. 
One  who  permits  a  railroad  company,  without  interference, 
to  construct  its  road  over  his  land,  is  not  thereby  estopped 
to  claim  compensation  for  the  right  of  way  so  used;  and 
when  the  right  of  way  has  not  been  acquired  by  the  railroad 
company,  either  by  valid  conveyance  or  under  ad  quod 
damnum  proceedings  for  such  purpose,  the  owner  can  main- 
tain a  bill  in  equity  to  recover  compensation  for  the  taking 
and  using  his  lands  as  a  right  of  way.    lb.  554- 

8.  Equitable    estoppel;    sale  by    agent  of    corporation. — ^While    the 

agent  of  a  corporation  can  convey  no  legal  title  to  the  lands 
owned  by  said  corporation,  unless  his  authority  to  sell  and 
convey  be  in  writing,  yet  the  directors  of  a  corporation  may, 
by  their  conduct,  estop  themselves  from  disputing  the  au- 
thority of  the  agent  to  bind  the  corporation  by  a  sale  made 
by  him,  where  the  agent  acted  openly  and  notoriously,  and 
the  corporation  acquiesced  for  a  long  time  in  the  conveyance. 
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thus  creating  an  equitable  estoppel  in  pais.  Hoene  v,  Pollak, 
617. 
9.  Same;  same;  case  at  bar. — Where  the  directors  of  a  corporation 
owning  all  of  its  capital  stock,  prepared  a  deed  conyeying  its 
entire  property  and  sent  it  to  a  third  person  to  be  executed 
by  him  as  president  of  the  corporation,  and  after  he  had  so 
executed  it  and  returned  it  to  the  directors  said  deed  was 
delivered  and  the  grantor  was  placed  in  possession,  there  is 
created  an  equitable  estoppel,  and  all  of  the  directors  are 
estopped  from  attacking  the  deed  as  being  executed  by  one 
who  was  not  the  president  of  the  corporation,  and  without 
authority,    id.  BIT, 

EVIDENCE. 

I.  Admissibilitt  and  Relevancy. 

1.  Evidence;  admissibility  of  evidence  as  to  the   testimony  of   ab- 

sent witness;  when  proper  predicate  not  laid. — ^When  a  wit- 
ness who  testified  on  the  former  trial  of  a  pending  case  in 
absent,  and  for  the  purpose  of  laying  a  predicate  for  the  in- 
troduction of  the  testimony  of  such  absent  witness,  another 
witness  testifies  that  he  knew  said  absent  witness  and  lived 
in  the  same  section  of  the  county  with  him,  that  he  had 
learned  that  he  had  left  the  State,  and  had  not  seen  him 
since  a  certain  night  several  months  before  the  pending  trial, 
and  that  on  the  night  referred  to  the  absent  witness  executed 
in  his  presence  a  conveyance  of  his  homestead,  and  said  that 
he  was  going  the  next  day  to  Arkansas,  such  testimony  is  not 
a  sufficient  predicate  for  the  admission  of  evidence  of  wiiat 
the  absent  witness  testified  on  the  former  trial.  Dennis  o. 
State,  12. 

2.  Evidence;  error  without  injury. — ^The  erroneous    admission    in 

evidence  of  what  an  absent  witness  testified  at  the  former 
trial  on  an  insufficient  predicate  is  error  without  injury,  when 
later  in  the  progress  of  the  trial  it  was  shown,  without  con- 
flict, that  such  absent  witness  was  out  of  the  State  and  resided 
In  another  State.  lb.  72. 
S.  Action  against  sheriff  for  failure  to  levy  attachment:  irrelevant 
evidence. — In  an  action  against  a  sheriff  for  failing  to  levy 
an  attachment  evidence  as  to  whether  the  defendants  in  the 
attachment  suit,  who  were  saloon  keepers,  had  taken  out  a 
license  as  retailers,  is  irrelevant,  immaterial  and  inadmissi- 
ble.    Smith  V.  Heineman,  195. 

4.  Evidence;   admissibility  of    testimony  as    to   ledger    accounts. 

In  an  action  where  one  of  the  issues  is  as  to  the  payment  ot 
the  indebtedness  sued  for,  ledger  accounts  between  the  parties 
and  the  testimony  of  a  witness  in  relation  thereto  are  inad- 
missible in  evidence,  when  the  accounts  do  not  appear  on  their 
faces  to  be,  and  are  not  shown  to  have  been,  the  original  en- 
tries made  contemporaneously  with  the  sales  and  payments 
noted  therein.    First  Nat.  Bank  v.  Chaffln,  246. 

5.  Same;  action  on  insurance  policy;  admissibility  in  evidence  of 

the  insurer* s  power  of  aottorney;  effect  of  ratification  of 
agent's  act. — In  an  action  on  a  fire  insurance  policy,  where 
one  of  the  defenses  interposed  is  that  the  plaintiff  was  not 
the  owner  of  the  property  destroyed  at  the  time  of  the  fire, 
and  there  was  evidence  tending  to  show  that  there  wpB  a 
transfer  of  said  property  to  the  plaintiff  by  the  agent  of  the 
insured,  who  signed  the  insured's  name  to  the  bill  of  sale, 
the  introduction  in  evidence  of  the  power  of  attorney  from 
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the  insured  to  said  agent,  though  erroneous  because  its  exe- 
cution was  not  duly  proven,  is  error  without  injury,  when  it 
is  further  shown  that  at  the  time  of  the  execution  of  said 
transfer  the  insured  was  at  the  place  of  Its  execution  and 
knew  that  It  was  executed  in  his  name,  by  his  agent,  and 
further  that  a  few  days  thereafter  the  Insurance  company 
gave  its  consent  to  said  transfer  by  indorsement  regularly 
and  duly  entered  on  the  policy.  Manchester  Fire  Assuf.  Co, 
V.  Feibelman,  308. 

6.  Same;  evidence  as  to  loss  of  articles  not  included  in  the  policy 

inadmissil>le. — In  an  action  on  a  fire  insurance  policy,  where 
the  policy  introduced  in  evidence  contained  a  list  of  the 
property  insured,  including  fixtures,  furniture  and  other  arti- 
cles in  the  place  of  business  of  the  insured,  but  did  not  in- 
clude chairs,  in  answer  to  a  question  as  to  what  fixtures  were 
in  the  insured  store  at  the  time  of  the  fire,  it  is  not  permissi- 
ble for  a  witness  to  testify,  in  addition  to  other  articles  men- 
tioned, that  there  were  "some  chairs"  in  the  store  at  the 
time;  said  chairs  not  being  fixtures,  and  not  being  among 
the  articles  Insured  and  enumerated  in  the  policy.    lb.  808. 

7.  Same;  admissibility  of  evidence  tending  to  show    a   waiver   of 

proof  of  loss. — In  an  action  on  a  fire  insurance  policy,  where 
the  defendant  by  special  plea  sets  up  that  the  plaintiff  had 
not  made  proof  of  loss  as  required  by  the  policy,  and  the 
plaintiff  replied  to  said  plea,  by  special  replication,  that  by 
the  acts  of  the  defendant's  adjuster,  there  had  been  a  waiver 
of  the  proof  of  loss,  in  that  said  adjuster  had  offered  to  pay 
the  plaintiff  a  certain  amount  on  said  policy  in  settlement  of 
the  claim,  and  upon  this  replication  issue  was  joined,  testi- 
mony that  the  defendant's  adjuster  offered  to  pay  the  plain- 
tiff a  less  sum  than  the  amount  claimed  under  the  policy,  and 
to  stop  all  criminal  proceedings  against  the  plaintiff's  agent, 
in  which  he  was  charged  with  arson  for  willfully  setting  fire 
to  the  property  covered  by  the  insurance,  is  admissible  in  evi- 
dence, as  tending  to  establish  the  truth  of  the  replication. 
lb.  SOS. 

8.  Same;  same;  policy  of  insurance  on  stock  of  goods  includes  new 

goods  purchased  and  put  into  said  stock. — Where  one  conduct- 
ing a  mercantile  business  takes  out  what  is  termed  a  shitting 
policy  of  insurance  on  his  stock  of  goods,  said  policy  covers 
new  goods  of  the  kind  insured  bought  and  placed  in  the 
stock,  not  exceeding  the  value  of  the  amount  insured;  and 
in  an  action  on  said  policy  for  the  loss  of  the  insured's  stock 
of  goods  by  fire,  it  is  competent  for  the  plaintiff  to  show  that 
after  the  issuance  of  the  policy,  there  were  other  goods  pur- 
chased and  added  to  his  stock  in  the  course  of  his  business, 
some  of  which  were  in  the  store  at  the  time  of  the  fire.  lb. 
308. 

9.  Same;  when  evidence  tending  to  show  that  the  loss  was  occa-' 

stoned  by  the  property  being  set  on  fire  inadmissible. — In  an 
action  on  a  policy  of  fire  insurance,  where  the  issues  pre- 
sented by  the  pleading  are  that  the  plaintiff  was  not  the 
owner  of  the  policy,  or  of  the  property  destroyed,  and  that 
there  was  a  waiver  of  proof  of  loss,  as  required  by  the  policy, 
it  is  not  competent  to  ask  witnesses  questions  calling  for  evi- 
dence tending  to  show  that  the  property  was  destroyed  by 
being  willfully  set  on  fire  by  the  plaintiff's  agent;  such  evi- 
dence being  irrelevant  to  any  of  the  issues  in  the  case.  lb. 
308. 

10.  Same;  evidence  as  to  the  plaintiff*s  ownership  of  the  articles 

admissible. — In  an  action  on  a  fire  insurance  policy,  which 
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covered  certain  enumerated  articles  used  in  the  conduct  of 
plaintiff's  business,  which  was  managed  by  an  agent,  where 
one  of  the  issues  in  the  case  was  the  plaintiff's  ownership  of 
the  property  destroyed  by  fire,  and  the  agent  had  testified, 
on  cross-examination,  that  he  had  bought  some  of  the  arti- 
cles destroyed  and  paid  for  them,  it  is  competent  for  the  de- 
fendant to  further  ask  said  witness,  if  it  was  not  a  fact  that 
said  articles  had  not  been  paid  for  at  the  time  of  the  fire,  and 
that  the  seller  thereof  retained  the  title  until  they  were  paid 
for;  and  a  general  objection  to  such  question  should  be  over- 
ruled,   lb,  S08. 

11.  Same;  when  evidence  as  to  plaintifTa  deposit  in  a  hank  admissi' 

ble. — In  an  action  on  a  fire  insurance  policy,  where  one  of 
the  issues  in  the  case  is  the  plaintiff's  ownership  of  the  prop- 
erty insured  at  the  time  of  the  fire,  the  bank  book  of  plain- 
tiff, showing  deposits  in  a  bank  about  the  time  of  the  alleged 
purchase  of  the  goods  insured,  is  admissible  in  evidence,  as 
tending  to  show  that  she  had  means  with  which  to  purchase 
the  goods,  and  her  ownership  of  them.    Ih.  SOS. 

12.  Same;  evidence  as  to  plaintifTs  agent  signing  plaintiff's  name 

to  affidavit  of  loss  admissible. — In  such  an  action,  evidence 
that  the  agent  of  plaintiff  signed  plaintiff's  name  to  the  affi- 
davit of  loss,  made  after  the  destruction  of  the  insured  prop- 
erty by  fire,  as  his  own,  and  without  disclosing  the  fact  that 
he  was  signing  the  plaintiff's  name,  is  admissible  in  evidence 
as  bearing  upon  the  issue  of  the  bona  fides  of  the  sale  of  the 
goods  to  the  plaintiff.    lb.  308. 

13.  Same;  admissibility  of  evidence  as  to  what  property  was  in  the 

store  at  the  time  of  the  fire. — In  an  action  on  a  fire  insurance 
policy,  which  was  taken  out  on  tbe  fixtures  and  stock  of 
goods  in  a  saloon,  alleged  to  ha^^e  been  owned  by  the  plain- 
tiff, where,  among  the  articles  alioged  to  have  been  destroyed 
was  a  barrel  of  whiskey,  and  tbe  defendant  had  introduced 
evidence  tending  to  show  that  the  contents  of  said  barrel 
had  been  emptied,  during  the  examination  of  a  witness,  who 
testified  that  he  went  into  the  saloon  as  soon  as  possible  after 
the  fire  was  discoverea,  it  is  competent  for  him  to  testify,  in 
answer  to  the  Question  as  to  what  examination  he  made  of 
the  barrels,  that  he  examined  them  until  he  was  satisfied 
that  there  was  no  whiskey  in  any  of  them,  and  that  he  could 
not  find  any;  such  testimony  tending  to  show  how  complete 
was  his  examination,  and  that  there  was  no  whiskey  in  the 
barrels.    lb.  308. 

14.  Same;  evidence  as  to  ownership  of  property  by  plaintiff's  agent 

admissible. — In  an  action  on  a  fire  insurance  policy,  where 
one  of  the  issues  of  the  case  was  as  to  the  ownership  of  the 
policy  by  the  plaintiff,  evidence  of  the  statements  by  plain- 
tiff's general  agent,  who  managed  plaintiff's  business,  to  the 
effect  that  he,  the  agent,  was  the  owner  of  the  insured  prop- 
erty, is  admissible.    lb.  308. 

15.  Same;  same;  opinion  as  to  who  defendant's  agent  thought  he 

was  dealing  with  inadmissible. — In  such  a  case  testimony  of 
the  defendant's  agent,  that  at  the  time  of  consenting  to  the 
transfer  of  the  policy  from  the  one  to  whom  it  was  issued  to 
the  plaintiff,  testimony  of  the  defendant's  agent  as  to  whom 
he  thought  he  was  consenting  for  the  transfer  to  be  made, 
whether  to  the  plaintiff's  agent  or  to  the  plaintiff  himself,  is 
inadmissible,    lb.  308. 

16.  Same;  what  injury  is  equivalent  to  total  loss. — If  property  in- 

cluded in  a  fire  insurance  policy  is  so  damaged  by  fire  as  to 
render  it  useless  for  the  purposes  for  which  the  property  was 
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used,  such  injury  is  a  destruction  thereof  within  the  mean- 
ing of  the  law.    lb.  SOS. 

17.  Same;  duty  of  the  jury  to  ascertain  the  market  value  of  the 

property  alleged  to  have  been  destroyed. — In  an  action  on  a 
fire  insurance  policy  which  covered  a  stock  of  goods  or  mer- 
chandise, it  is  the  duty  of  the  jury  to  ascertain  from  the  evi- 
dence how  much  of  the  stock  of  merchandise  was  destroyed, 
and  what  was  the  market  value  thereof;  and  if  the  jury  can 
not  ascertain  from  the  evidence  what  was  the  market  value 
of  the  portion  of  the  stock  of  merchandise  destroyed,  they 
can  not  render  a  verdict  for  the  plaintiff  as  to  such  property; 
and  a  charge  which  so  instructs  the  jury  asserts  a  correct 
proposition  of  law  and  should  be  given.    lb.  308. 

18.  Fraudulent  conveyance;  evidence  as  to  fraudulent  intent  inad- 

missible.— In  an  action  where  an  absolute  conveyance  by  au 
insolvent  debtor  to  a  creditor,  in  payment  of  a  bona  fide  ante- 
cedent indebtedness.  Is  attacked  as  fraudulent,  evidence,  the 
only  tendency  of  which  is  to  show  a  fraudulent  motive  or 
intent  on  the  part  of  the  vendor  or  vendee  or  both„  is  not 
pertinent  to  the  issue  involved  and  is  inadmissible.  Morrow 
V.  Campbell.  330. 

19.  Action  by  a  corporation;  when  minutes  of  meeting  admissible 

in  evidence. — In  an  action  brought  by  a  corporation  on  a 
promissory  note,  given  by  one  of  the  stockholders,  wno  had 
served  as  treasurer,  in  the  settlement  of  a  claim  against  him 
for  the  loss  of  corporate  funds,  the  minutes  of  the  meeting  of 
the  plaintiff  corporation,  at  which  the  defendant  was  present 
and  when  action  was  taken  regarding  the  giving  of  the  note 
sued  on,  are  admissible  in  evidence  for  the  purpose  of  show- 
ing what  was  done  at  said  meeting  in  reference  to  the  giving 
of  the  note  by  the  defendant,  and  its  acceptance  by  the  plain- 
tiff in  settlement  of  its  claim  against  him.  Booth  v.  Dexter 
Fire  Co.  369. 

20.  Action  on  a  note ;  relevancy  of  evidence — In  an  action  on  a  prom- 

is3ory  note,  where  the  defendant  claims  that  at  a  specified 
time  he  made  a  payment  on  the  note  sued  on.  with  money 
borrowed  from  a  third  person,  to  whom  he  had  given  his  note 
therefor,  the  note  so  given  and  the  testimony  of  such  third 
person  as  to  the  date  and  amount  of  the  loan,  are  admissible 
in  evidence,  in  rebuttal  of  testimony  tending  to  show  that 
such  payment  was  not  made  on  the  note  sued  on.  Turrentine 
V.  Qrigsby,  380. 

21.  Same;  same. — In  an  action  on  a  note,  where  it    appears   from 

the  evidence  that  the  defendant  had  written  a  new  note  for 
a  certain  sum  to  be  given  the  plaintiff  as  evidencing  his  in- 
debtedness, but  which  note  he  afterwards  refused  to  sign, 
such  note  is  prima  facie  an  admission  that  the  defendant  was 
indebted  to  the  plaintiff  for  that  amount;  and  is,  therefore, 
admissible  in  evidence,  in  connection  with  whatever  explana- 
tory or  contradictory  evidence  may  be  offered  by  the  defend- 
ant,    lb.  380. 

22.  Landlord  and  tenant;  admissibility  of  proceedings  in  action  of 

unlawful  detainer  in  a  suit  for  breach  of  covenant  of  quiet 
enjoyment  in  lease. — In  an  action  by  a  tenant  against  his 
landlord  to  recover  damages  for  breach  of  covenant  of  quiet 
enjoyment  in  a  lease  contract,  where  the  breach  complained 
of  is  the  eviction  of  the  lessee  under  a  writ  of  restitution 
issued  on  a  judgment  recovered  against  him  in  an  action  of 
unlawful  detainer,  alleged  to  have  been  brought  by  the  holder 
of  a  title  to  the  leased  premises  paramount  to  that  of  the  land- 
lord, it  is  no  objection  to  the  introduction  in  evidence  of  the 
proceedings  and  judgment  in  the  unlawful  detainer  sui^t,  that 
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to  the  legrislature  with  reference  to  the  Judges  of  inferior 
courts,  and.  therefore,  no  infraction  of  the  section  and  arti- 
cle of  the  Constitution  referred  to.    Ih.  1. 

4.  Same;   same;   not  violative  of  section  2,  Article  lY  of  the  Con- 

stitution.— The  title  of  the  act  approved  February  13,  1879. 
entitled  "An  act  to  authorize  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate  to  appoint  the  Judge  of  the 
city  court  of  Montgomery,"  (Acts  of  1878-79,  p.  418).  is 
broad  enough  to  comprehend  the  clause  in  the  second  section 
of  said  act  which  provides  that  "in  case  of  any  vacancy  in 
said  office  of  Judge  of  said  city  court,  after  the  passage  of 
this  act.  such  vacancy  shall  be  filled  by  the  Governor,  and 
the  person  thus  appointed  shall  hold  office  until  the  close  of 
the  next  ensuing  session  of  the  General  Assembly  and  until 
his  successor  is  appointed  and  confirmed."  and  such  act  does 
not  infringe  section  2  of  Article  IV  of  the  Constitution, 
which  requires  that  "each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title,"  such  clause  of 
the  act  referred  to  conferring  on  the  Grovemor  a  mere  sub- 
sidiary power  having  relation  to  the  general  main  power  con- 
ferred, and  being  necessary  to  make  a  complete  enactment  in 
regard  to  the  single  subject  expressed  in  the  title  and  to 
which  the  act  is  devoted.    Ih.  1. 

5.  Same;  construction  of  act  providing  for  appointment  of  judge 

of  Montgomery  city;  term  of  judge  of  city  court. — ^Under 
the  provisions  of  the  act  approved  February  13,  1879,  to  au- 
thorize the  Governor,  by  and  with  the  consent  of  the  Senate, 
to  appoint  the  Judge  of  the  city  court  of  Montgomery  (Acts 
of  1878-79,  p.  418),  a  Judge  of  said  court  appointed  by  the 
Governor  and  confirmed  by  the  Senate,  holds  his  office  for  six 
years,  and  there  can  be  no  "unexpired  term"  of  a  Judge  of  said 
court  who  dies  or  resigns,  but  the  term  covered  by  his  com- 
mission ends  upon  his  resignation  or  death;  and,  therefore, 
section  17  of  Article  VI  of  the  Constitution  providing  that  "va- 
cancies in  the  office  of  any  of  the  Judges  or  chancellors  of  this 
State  shall  be  filled  by  appointment  by  the  Governor,  and  said 
appointee  shall  hold  his  office  for  the  unexpired  term,"  has 
no  application  whatever  to  appointments  to  the  office  of  Judge 
of  said  city  court  of  Montgomery.    Ih.  1. 

C.  Same;  same;  same. — Under  the  express  provisions  of  the  act 
authorizing  the  Governor,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  appoint  the  Judge  of  the  city  court  of  Mont- 
gomery, (Acts  of  1878-79,  p.  418),  in  the  event  of  any  vacancy 
in  the  office  of  Judge  of  said  court,  between  the  sessions  of 
the  General  Assembly,  the  pro  tempore  appointee  of  the  Gov- 
ernor holds  the  office  until  the  close  of  the  next  ensuing  ses- 
sion of  the  General  Assembly,  at  which  time  his  successor  is 
to  be  appointed  by  the  Governor  by  and  with  the  consent  of 
the  Senate.     Ih.  1. 

7.  Same;  same;  same. — Under  the  provisions  of  the  act  authorizing 
the  Governor,  by  and  with  the  consent  of  the  Senate,  to  ap- 
point the  judge  of  the  city  court  of  Montgomery,  (Acts  of 
1878-79,  p.  418),  if  during  the  term  of  six  years  for  which  the 
person  appointed  by  the  Governor  and  confirmed  by  the  Sen- 
ate is  entitled  to  hold  office,  such  Judge  should  die  or  resign, 
his  term  instantly  ends,  and  the  person  who,  at  the  next  en- 
suing session  of  the  General  Assembly,  is  appointed  by  the 
Governor  and  confirmed  by  the  Senate  as  the  Judge  of  said 
city  court  enters  upon  a  new  and  independent  term,  and  is 
entitled  to  "hold  his  office  for  six  years  and  until  the  close 
of  the  session  of  the  General  Assembly  at  which  his  success- 
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8or  is  appointed  and  confirmed,"  as  provided  by  the  first  sec- 
tion of  said  act.    Ih,  J. 

(Coleman,  and  Head,  J  J.,  dissenting,  hold  that  section  17  of  Ar- 
ticle VI  of  the  Constitution,  which  provides  that  "vacancies 
in  any  of  the  offices  of  the  judges  or  chancellors  of  this  State 
shall  be  filled  by  appointment  by  the  Governor,  and  such  ap- 
pointee shall  hold  his  office  for  the  unexpired  term,"  is  appli- 
cable and  refers  to  judges  of  inferior  courts  of  law  and 
equity,  and  confers  upon  the  Grovemor  the  exclusive  power 
to  fill  vacancies  occurring  in  the  office  of  such  Judges,  and 
secures  to  the  appointee  the  right  to  serve  out  the  unexpired 
portion  of  the  term;  and  that,  therefore,  the  act  approved 
February  13,  1879  (Acte  of  1878-9,  p.  418),  being  in  violation 
of  this  provision  of  the  Constitution,  is  void,  and  that  upon 
the  resignation  of  the  incumbent,  the  Grovemor's  appointee 
was  entitled  to  serve  out  the  unexpired  term  of  six  years.) 
lb.  1. 

S.  Trial  and  its  incidents;  appointment  of  special  judge. — When 
the  regular  circuit  court  judge,  after  organizing  the  court, 
is  taken  sick  during  the  term  and  becomes  unable  to  proceed 
and  transact  the  business  of  the  court,  the  Governor  can,  un- 
der the  provisions  of  the  statute.  (Acts  of  1894-5,  p.  1135; 
Code  of  1896,  §928),  appoint  a  special  judge  to  hold  court  dur- 
ing the  remainder  of  the  term.     Turrentine  v.  Origshy,  880. 

JUDGMENTS  AND   DECREES. 

1.  Forgery;  when  fraudulently  altering  a  decree  of  divorce  is  for 

gery  in  the  third  degree. — The  fraudulently  altering  the 
names  and  dates  in  a  copy  of  a  decree  of  divorce,  with  the 
intent  to  deceive  and  defraud  a  woman  Into  the  belief  that 
she  was  divorced  from  her  husband,  and  free  to  marry,  and 
whereby  said  decree  on  its  face  appears  to  be  a  complete  de- 
cree of  divorce  of  said  woman  from  her  husband,  constitutes 
rorgery  at  common  law;  and  is,  therefore,  forgery  in  the  third 
degree,  under  the  provisions  of  the  statutes  of  this  State 
(Code  of  1896,  §4726).     Murphy  v.  State,  J 37. 

2.  Mandamus;    vacation  of   decree    of   court;    when    legal    remedy 

sufficient;  when  mandamus  will  he  awarded. — ^Although  a 
decretal  order  setting  aside  and  vacating  decrees  pro  confesso 
may  be,  in  view  of  the  agreement  between  the  parties  to  the 
litigation,  erroneous,  and  should  not  have  been  rendered,  such 
decretal  order  will  not  be  required  to  be  set  aside  on  appli- 
cation for  mandamus;  since  the  action  of  the  lower  court  is 
revisable  on  appeal  from  the  final  decree  in  the  case,  and 
such  appeal  furnishes  an  entirely  adequate  remedy  to  correct 
the  error  and  protect  the  rights  of  the  complainant  under  the 
agreement.    Ex  parte  Carlisle,  175. 

3.  Chancery  practice:  docket  memorandum  not  a  decree  and    will 

not  he  reviewed. — A  memorandum  entered  on  a  court  docket 
Is  not  the  equivalent  of  a  decree,  and  will  not  support  an  as- 
signment of  errors;  and,  therefore,  the  rulings  of  a  chancel- 
lor will  not  be  reviewed  when  the  only  record  of  them  Is  the 
docket  memorandum  made  by  the  chancellor,  which  Is  tran- 
scribed in  the  record  on  appeal.  Pickering  v.  Townsend  ds 
BrotcUy  Sol. 

4.  Landlord  and  tenant;  judgment  in  unlawful  detainer  suit  bind- 

ing on  landlord  when  notified  hy  tenant  to  defend. — Where  an 
action  of  unlawful  detainer  Is  brought  against  a  tenant  by  a 
third  person,  and  the  tenant  notifies  his  landlord  of  Its  pen- 
dency and  requests  him  to  appear  and  defend  It.  which  he 
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fails  to  do,  the  Judgment  rendered  therein  against  the  tenant 
is  as  binding  against  the  landlord  as  if  he  had  appeared,  or 
had  been  originally  a  party.    Tyson  v.  Chestnut,  387. 

5.  Inquisition  of  lunacy;  collateral  attack, — ^Where  a  petition  filed  in 

the  probate  coart  asking  that  a  certain  named  person  be  de- 
clared of  unsound  mind,  and  that  a  guardian  be  appointed 
for  such  person,  contains  the  proper  Jurisdictional  aver- 
ments, and  there  is  an  Issuance  and  service  of  notice  upon 
the  party  to  be  affected,  in  the  manner  prescribed  by  the 
statute,  the  Jurisdiction  of  the  probate  court  attaches  and  its 
conclusions  can  not  be  declared  void  on  collateral  attack;  and 
tlie  failure  of  the  decree  of  the  court  to  ascertain  that  the 
Jurisdictional  facts  had  been  proven,  does  not  affect  the 
validity  of  the  decree.    Craft  v.  Simon,  625. 

6.  Same;  exemptions;  when  personal  property   exempt   from   judg- 

ment with  waiver. — ^Where,  in  an  action  upon  a  promissory 
note  waiving  the  maker's  right  to  claim  exemptions  as  to 
personal  property,  a  Judgment  is  rendered  containing  the  re- 
cital of  a  waiver  of  exemptions  as  to  personalty,  the  Juag- 
ment  debtor  can  not  subsequently  relieve  his  personal  prop- 
erty from  liability  thereto,  by  making  a  voluntary  gift  of 
it  to  his  wife;  and  the  wife,  as  such  donee,  is  not  entitled 
to  recover  in  a  claim  suit  instituted  by  her  interposing  a 
claim  to  such  property,  which  was  levied  upon  under 
execution  issued  on  said  Judgment.    Tillis  v.  Dean,  645. 

JURISDICTION. 

1.  Justices  of  the  peace;  jurisdiction  over  defendant,  when  he  ap' 

pears  and  defends  suit,  although  not  regularly  summoned. 
Where  a  defendant  in  a  suit  before  a  justice  of  the  peace 
has  notice  of  the  pendency  of  such  suit,  and  appears  and  de- 
fends it,  the  Jurisdiction  of  the  Justice  over  his  person  is  com- 
plete, although  he  may  not  have  been  regularly  served  with  a 
summons  to  answer  the  suit;  and  a  Judgment  rendered 
against  him  in  such  suit  is  not  void  for  want  of  Jurisdiction 
peace  elected  for  such  precinct  would  have.    lb.  387. 

2.  Notary  public  and  ex  officio  justice  of  the  peace;  jurisdiction  of 

action  for  unlawful  detainer. — A  notary  public  and  ex  officio 
Justice  of  the  peace  has  the  same  Jurisdiction  within  his  pre- 
cinct ot  the  action  of  unlawful  detainer  as  a  justice  of  the 
peace  elected  for  such  precinct  would  have.  16.  389. 
?,.  Jurisdiction  of  courts  over  debt  due  non-resident. — The  courts 
of  a  State  have  no  Jurisdiction  in  a  garnishment  proceeding, 
or  in  any  other  suit,  over  a  debt  due  to  a  non-resident  and 
payable  without  the  State  by  suit,  in  the  absence  of  personal 
service  on  the  creditor  within  the  State,  or  his  voluntary  ap- 
pearance in  the  proceeding  in  which  Jurisdiction  over  such 
debt  is  sought  to  be  exercised;  the  situs  of  the  debt  for  the 
purpose  of  garnishment  and  for  all  other  purposes,  being  at 
the  domicil  of  the  creditor  and  not  that  of  the  debtor.  L.  d 
N.  R.  R.  Co.  V.  Nash,  477. 

4.  Same;  debt  of  non-resident  can  not  be  condemned  by    garnish- 

ment.— The  courts  of  one  State  neither  have,  nor  can  acquire 
Jurisdiction  to  attack  and  condemn  a  debt  due  to  a  non-resi- 
dent and  payable  in  the  State  of  his  residence,  by  service  of 
process  on  his  debtor,  as  garnishee,  in  the  absence  of  personal 
service  within  the  State  of  suit  on  the  creditor,  or  his  vol- 
untary appearance.    lb.  ^77. 

5.  Same;  construction  of  provision  of  Constitution  of  United  States. 

The  provision  of  the  Constitution  of  the  United  States  that 
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"full  faith  and  credit  shall  be  given  in  each  State  to  the  pub- 
lic acts,  records  and  Judicial  proceedings  of  every  other 
State,"  (Const  of  U.  S.  Art.  IV,  51),  is  applicable  only  when 
the  court  rendering  the  Judgment  had  Jurisdiction  of  the  par- 
ties and  of  the  subject  matter,  and  does  not  apply  to  a  Judg- 
ment rendered  by  the  court  of  one  State  against  a  non-resi- 
dent debtor  in  the  absence  of  personal  service  upon  him,  with- 
in the  State  of  the  forum,  or  a  voluntary  appearance  by  such 
debtor.    76.  477. 

6.  Probate  court;  jurisdiction  in  inquisition  of  lunacy. — The  Con- 

stitution, by  granting  to  the  General  Assembly  power  to  es- 
tablish courts  of  probate,  with  general  Jurisdiction  for  the 
grant  of  letters  testamentary,  &c.,  does  not  thereby  deny  to 
the  General  Assembly  the  power  to  invest  probate  courts  with 
original  Jurisdiction  in  the  matter  of  persons  of  unsound 
mind;  and  the  statute  providing  that  courts  of  probate  have 
Jurisdiction  over  the  appointment  and  removal  of  guardians 
for  minors  and  persons  of  unsound  mind,  (Code  of  1886,  $787. 
subd.  6;  Code  of  1896,  $3363,  subd.  6),  confers  original  Juris- 
diction upon  probate  courts  to  appoint  guardians  for  persons 
of  unsound  mind,  as  extensive  as  in  the  case  of  probate  of 
wins  and  the  granting  of  letters  testamentary,  &c.  Craft  v. 
Simon,  625. 

7.  Same;  same;  when  petition  for  appointment  of  guardian  suffi- 

cient.— A  petition,  filed  in  the  probate  court,  reciting  that 
the  petitioner  is  a  friend  of  one  S.,  a  female  49  years  of  age, 
residing  in  Mobile,  and  a  person  of  unsound  mind  and  incap- 
able of  governing  herself  or  of  conducting  and  managing  her 
affairs,  and  asking  that  the  court  take  cognizance  of  the 
matter  of  the  petition  and  determine  whether  or  not  the  said 
S.  was  a  person  of  unsound  mind,  is  sufficient  in  its  allega- 
tions to  invoke  the  Jurisdiction  of  the  probate  court,  in  in- 
quisition proceedings  under  the  statute,  (Code  of  1886, 
$2392;  Code  of  1896,  $2257.)— Head,  J.,  dissenting.    lb.  625. 

8.  Same;  same;  when  jury  properly  drawn. — In  an  inquisition  pro- 

ceeding before  a  probate  court  for  determining  whether  or 
not  a  certain  named  person  is  of  unsound  mind,  where  the 
Jury  is  drawn,  summoned  and  impannelled  in  accordance 
with  tjie  special  statute  providing  for  the  drawing  of  a  Jury 
whenever  an  issue  is  tried  by  Jury  in  the  probate  court  of 
the  county  where  the  proceeding  is  held,  the  organization 
of  such  Jury  is  regular;  and  it  is  no  objection  thereto  that 
it  was  not  organized  in  accordance  with  the  statute.  Code 
of  1886,  $2393;  Code  of  1896,  $2258),  providing  that  the  Jury 
must  consist  of  twelve  disinterested  persons  of  the  neighbor- 
hood of  the  alleged  lunatic;  the  special  statute  controlling. 
/&.  625. 

9.  Same;  same;  sufficiency  of  writ  issued  to  sheriff  to  confer  juris- 

diction of  the  person. — Where,  upon  the  filing  of  a  petition, 
in  the  probate  court  asking  that  a  certain  named  person  be 
declared  of  unsound  mind,  and  that  a  guardian  be  appointed 
for  such  person,  the  court  issues  a  writ  to  the  sheriff,  which, 
after  setting  out  the  facts  averred  in  the  petition,  directs 
that  "if  it  be  consistent  with  the  health  and  safety  of  said 
S.,  you  are  hereby  required  to  take  her  body  so  that  you 
may  have  her  in  said  court,"  &c.,  and  the  return  of  the 
sheriff  is  that  he  executed  said  writ  by  taking  into  his  cus- 
tody the  said  named  person,  and  **as  it  is  not  consistent  with 
the  health  and  safety  to  have  her  at  the  place  of  trial,  she 
is  not  brought  before  the  court."  by  such  writ  and  the  re- 
turn thereon,  the  person  alleged  to  have    been    of    unsound 
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mind  is  brought  into  court  in  the  manner  prescribed  by 
statute,  and  the  court  has  jurisdiction  of  the  person;  and 
can  not  be  objected  that  the  alleged  lunatic  had  no  opportu- 
nity to  be  heard  at  the  Inquisition  by  reason  of  the  writ  be- 
ing technically  Inaccurate  in  its  direction  to  the  sherlft.  and 
not  in  accordance  with  the  statute,  which  provided  that  by 
such  writ,  the  judge  should  direct  the  sheriff  "to  take  the 
person  alleged  to  be  of  unsound  mind,  and  If  consistent  with 
his  health  or  safety  have  him  present  at  the  place  of  trial,' 
(Code  of  1886,  $2393;  Code  of  1896,  $2258).— Head,  J.,  dissent- 
ing. Ih.  625. 
10.  Same;  same;  collateral  attack. — ^Where  a  petition  filed  in  the 
probate  court  asking  that  a  certain  named  person  be  de- 
clared of  unsound  mind,  and  that  a  guardian  be  appointed 
for  such  p*^rson,  contains  the  proper  jurisdictional  aver: 
mehts.  and  there  is  an  issuance  and  service  of  notice  upon 
the  party  to  be  affected,  in  the  manner  prescribed  by  the 
statute,  the  jurisdiction  of  the  probate  court  attaches  and  its 
conclusions  can  not  be  declared  void  on  collateral  attack;  ana 
the  failure  of  the  decree  of  the  court  to  ascertain  that  the 
jurisdictional  facts  had  been  proven,  does  not  affect  the 
validity  of  the  decree.    lb.  62o. 

JURY  AND  JURORS. 

1.  Inquisition  of  lunacy;  when  jury  properly  drawn. — In  an  inquisi- 

tion proceeding  before  a  probate  court  for  determining  whether 
or  not  a  certain  named  person  is  of  unsound  mind,  where  the 
jury  is  drawn,  summoned  and  impannelled  in  accordance 
with  the  special  statute  providing  for  the  drawing  of  a  jury 
whenever  an  issue  is  tried  by  jury  in  the  probate  court  of 
the  county  where  the  proceeding  is  held,  the  organization 
of  such  jury  is  regular;  and  it  is  no  objection  thereto  that 
it  was  not  organized  in  accordance  with  the  statute,  (Code 
.  of  1886,  $2393;  Code  of  1896.  $2258),  providing  that  the  jury 
must  consist  of  twelve  disinterested  persons  of  the  neighbor- 
hood of  the  alleged  lunatic;  the  special  statute  controlling. 
Craft  V.  Simon,  6'iJ. 

2.  Same;  same;  sufficiency  of  verdict  of  jury. — In  inquisitions    of 

lunacy,  the  verdict  of  the  jury  that  the  alleged  lunatic  is  "of 
unsound  mind"  is  sufficient,  at  least  on  collateral  attack,  to 
authorize  a  decree  by  the  court  declaring  such  person  to  be 
of  unsound  mind  and  appointing  a  guardian  for  such  person, 
lb.  625. 

See  Criminal  Law,  Sub-Title. 

JUSTICES  OF  THE  PEACE. 

1.  Justices  of  the  peace:  jurisdiction  over  defendant,  when  he  op- 

pears  and  defends  suit,  although  not  regularly  summoned. 
Where  a  defendant  in  a  suit  before  a  justice  of  the  peace  has 
notice  of  the  pendency  of  such  suit,  and  appears  and  defends 
it,  the  jurisdiction  of  the  justice  over  his  person  is  complete, 
although  he  may  not  have  been  regularly  served  with  a  sum- 
mons to  answer  the  suit;  and  a  judgment  rendered  against 
him  in  such  suit  is  not  void  for  want  of  jurisdiction  of  de- 
fendant.    Tyson  v.  Chestnut,  387. 

2.  Notary  public  and  ex  officio  justice  of  the  peace;  jurisdiction  of 

action  for  unlawful  detainer. — A  notary  public  and  ex  officio 
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justice  of  the  peace  has  the  same  jurisdiction  within  his  pre- 
cinct of  the  action  of  unlawful  detainer  as  a  justice  of  the 
peace  elected  for  such  precinct  would  have.    76.  387. 

LANDLORD  AND  TENANT. 

1.  Redemption  of  lands  under  statute:  when  ratification  of    lease 

or  atonement  from  tenant  not  shown. — Where,  after  the  pur- 
chase of  lands  at  a  sale  foreclosing  a  mortgage  thereon,  the 
purchaser  leases  to  another  the  lands  for  a  term  of  years, 
separate  notes  for  each  year  being  taken  for  the  rent,  and 
shortly  before  the  expiration  of  the  first  year,  and  while  the 
lessee's  crop  was  outstanding,  the  mortgagor  redeems  said 
lands  under  the  statute,  and  then  conveys  them  to  a  third 
person,  the  fact  that  such  third  person  accepted  from  the 
lessor  the  rent  note  for  that  current  year,  but  refused  to  ac- 
cept the  lease  or  either  rent  note  for  the  remaining  years, 
does  not  constitute  a  ratification  of  the  lease  or  an  election 
on  the  part  of  the  vendee  of  the  mortgagor  to  accept  atone- 
ment from  the  tenant  under  the  terms  of  the  lease.  Tyson 
V  Chestnut,  387. 

2.  Landlord  and  tenant;  breach  of  covenant  in  lease  for  quiet  en- 

joyment; when  sufficiently  shown. — In  an  action  by  a  lessee 
to  recover  damages  for  a  breach  of  the  covenant  in  the  lease 
of  quiet  enjoyment  where  it  is  alleged  in  the  complaint  that 
the  plaintiff  was  evicted  from  the  premises  under  a  title 
which  was  paramount  to  that  of  the  defendant.  In  order  to 
support  such  assignment  of  the  breach  It  is  not  necessary 
to  prove  an  actual,  forcible  eviction,  but  proof  cf  demand  of 
possession  by  persons  holding  a  title  paramount  to  that  of 
the  plaintiff's  landlord,  and  that  the  plaintiff  surrendered 
possession  in  obedience  to  such  demand  and  in  recognition  of 
the  dominant  character  of  the  title  under  which  the  demand 
was  made,  supports  the  allegations  of  the  complaint  and  en- 
titles the  plaintiff  to  a  recovery.    /&.  387. 

3.  Same;  same;  admissibility  of  proceedings  in  action  of  unlawful 

detainer  in  a  suit  for  breach  of  covenant  of  quiet  enjoyment 
in  lease. — In  an  action  by  a  tenant  against  his  landlord  to 
recover  damages  for  breach  of  covenant  of  quiet  enjoyment 
in  a  lease  contract,  where  the  breach  complained  of  is 
the  eviction  of  the  lessee  under  a  writ  of  restitution  issued 
on  a  judgment  recovered  against  him  in  an  action  of  unlaw- 
ful detainer,  alleged  to  have  been  brought  by  the  holder  of 
a  title  to  the  lease  premises  paramount  to  that  of  the  land- 
lord. It  is  no  objection  to  the  introduction  in  evidence  of  the 
proceedings  and  judgment  in  the  unlawful  detainer  suit,  that 
it  does  not  appear  from  the  docket  and  papers  before  the 
justice  that  the  defendant  in  such  suit  was  served  with  a 
summons,  if  it  is  shown  by  the  evidence  In  the  pending  suit 
for  the  breach,  that  the  defendant  had  notice  of  the  pen- 
dency of  the  suit  before  the  justice,  and  appeared  and  de- 
fended it.  lb.  387. 
A,  Landlord  and  tenant;  judgment  in  unlawful  detainer  suit  bind- 
ing on  landlord  when  notified  by  tenant  to  defend. — ^Where  an 
action  of  unlawful  detainer  is  brought  against  a  tenant  by  a 
third  person,  and  the  tenant  notifies  his  landlord  of  its  pen- 
dency and  requests  him  to  appear  and  defend  it.  which  he 
fails  to  do,  the  judgment  rendered  therein  against  the  tenant 
is  as  binding  against  the  landlord  as  if  he  had  appeared,  or 
had  been  originally  a  party.    lb.  387. 
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4>.  Same;  same;  admissibility  of  such  judgment  and  the  proceed- 
ings in  action  hy  tenant  for  breach  of  covenant  of  quiet  en- 
joyment. — In  an  action  by  a  tenant  against  his  landlord  to 
recover  damages  for  breach  of  covenant  of  quiet  enjoyment 
contained  in  a  lease  contract,  where  the  breach  complained 
of  is  the  eviction  of  the  lessee  under  a  writ  of  restitution 
issued  on  a  Judgment  against  him  in  an  action  of  unlawful 
detainer,  alleged  to  have  been  brought  by  the  holder  of  a 
title  to  the  leased  premises  paramount  to  that  of  the  landlord, 
the  proceedings  in  the  unlawful  detainer  suit  are  admissible 
in  evidence,  although  the  landlord  was  not  a  party  thereto,  if 
it  is  shown  that  he  was  notified  by  the  tenant  of  the  pendency 
of  said  suit,  and  was  requested  by  him  to  appear  and  defend 
it,  which  he  refused  or  failed  to  do;  and  the  judgment  in  the 
unlawful  detainer  suit  is  admissible  as  a  part  of  the  evi- 
dence of  plaintiff's  eviction  as  laid  in  the  complaint,  whether 
or  not  it  shows  that  the  right  upon  which  it  was  rendered 
was  paramount  to  plaintiff's  right  under  the  lease.    lb.  387. 

0.  Action  for  breach   of   covenant   for   quiet   enjoyment   in   lease; 

measure  of  damages. — The  measure  of  damages  for  the 
breach  of  a  covenant  of  possession  and  enjoyment  in  a  lease, 
where  the  rent  has  not  been  paid,  is,  the  difference  between 
the  value  of  the  leasehold  at  the  time  of  the  breach  and  the 
amount  of  the  rent  reserved  covering  the  period  of  the  non- 
enjoyment  of  the  premises  under  the  lease;  and  in  an  action 
to  recover  damages  for  such  breach,  evidence  tending  to 
show  what  is  such  difference  is-  relevant  and  admissible.  lb. 
387. 

LEASE. 

1.  Landlord  and  tenant;  breach  of  covenant  in  lease  for  quiet  en- 

joyment; when  sufficiently  shown. — In  an  action  by  a  lessee 
to  recover  damages  for  a  breach  of  the  covenant  in  the  lease 
of  quiet  enjoyment  where  it  is  alleged  in  the  complaint  that 
the  plaintiff  was  evicted  from  the  premises  under  a  title 
which  was  paramount  to  that  of  the  defendant  in  order  to 
support  such  assignment  of  the  breach  it  is  not  necessary 
to  prove  an  actual,  forcible  eviction,  but  proof  of  demand  of 
possession  by  persons  holding  a  title  paramount  to  that  of 
the  plaintiff's  landlord,  and  that  the  plaintiff  surrendered 
possession  in  obedience  to  such  demand  and  in  recognition  of 
the  dominant  character  of  the  title  under  which  the  demand 
was  made,  supports  the  allegations  of  the  complaint  and  en- 
titles the  plaintiff  to  a  recovery.     Tyson  v.  Chestnut,  387. 

2.  Same;  same;  admissibility  of  proceedings  in  action  of  unlawful 

detainer  in  a  suit  for  breach  of  covenant  of  quiet 
enjoyment  in  lease. — In  an  action  by  a  tenant  against  his 
landlord  to  recover  damages  for  breach  of  covenant  of  quiet 
enjoyment  in  a  lease  contract,  where  the  breach  complained 
of  is  the  eviction  of  the  lessee  under  a  writ  of  restitution 
issued  on  a  judgment  recovered  against  him  in  an  action  of 
unlawful  detainer,  alleged  to  have  been  brought  by  the  holder 
of  a  title  to  the  leased  premises  paramount  to  that  of  the  land- 
lorcl,  It  is  no  objection  to  the  introduction  in  evidence  of  the 
proceedings  and  judgment  in  the  unlawful  detainer  suit,  that 
it  does  not  appear  from  the  docket  and  papers  before  the 
justice  that  the  defendant  in  such  suit  was  served  with  a 
summons,  if  it  is  shown  by  the  evidence  in  the  pending  suit 
for  the  breach,  that  the  defendant  had  notice  of  the  pendency 
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of  the  suit  before  the  justice,  and  appeared  and  defended  it 
Tyson  v.  Chestnut,  387^ 

3.  Same;  same;  admissibility  of  such  judgment  and  the   proceed* 

ings  in  action  by  tenant  for  breach  of  covenant  of  quiet  en- 
joyment.— In  an  action  by  a  tenant  a«:ainst  his  landlord  to 
recover  damages  for  breach  of  covenant  of  quiet  enjoyment 
contained  in  a  lease  contract,  where  the  breach  complained 
of  is  the  eviction  of  the  lessee  under  a  writ  of  restitution 
issued  on  a  judgment  against  him  in  an  action  of  unlawful 
detainer,  alleged  to  have  been  brought  by  the  holder  of  a 
title  to  the  leased  prenvises  paramount  to  that  of  the  landlord, 
the  proceedings  in  the  unlawful  detainer  suit  are  admissible 
in  evidence,  although  the  landlord  was  not  a  party  thereto,  . 
it  is  shown  that  he  was  notified  by  the  tenant  of  the  pendency 
of  said  suit,  and  was  requested  by  him  to  appear  and  defend 
it,  which  he  refused  or  failed  to  do;  and  the  judgment  in  the 
unlawful  detainer  suit  is  admissible  as  a  part  of  the  evi- 
dence of  plaintiff's  eviction  as  laid  in  the  complaint,  whether 
or  not  it  shows  that  the  right  upon  which  it  was  rendered 
was  paramount  to  plaintiff's  right  under  the  lease.    lb,  887. 

4.  Action  for  breach  of  covenant    for  quiet     enjoyment    in    lease; 

measure  of  damages. — The  measure  of  damages  for  the 
breach  of  a  covenant  of  possession  and  enjoyment  in  a  lease, 
where  the  rent  has  not  been  paid.  is.  the  difference  between 
the  value  of  the  leasehold  at  the  time  of  the  breach  and  the 
amount  of  the  rent  reserved  covering  the  period  of  the  non- 
enjoyment  of  the  premises  under  the  lease;  and  in  an  action 
to  recover  damages  for  such  breach,  evidence  tending  to 
show  what  is  such  difference  is  relevant  and  admissible.  lb. 
887. 

5.  Mining  contract;  when  a    contract  of    employment    and    not    a 

lease. — Where  persons  enter  Into  an  agreement  with  the 
owner  of  a  coal  mine  to  work  the  mine  under  the  supervi- 
sion of  the  owner's  superintendent,  to  furnish  the  men,  tools 
and  materials  therefor,  to  reimburse  the  owner  for  articles 
he  was  to  furnish,  and  to  load  on  an  average  not  less  than  a 
certain  number  of  cars  per  day.  and  to  increase  it  to  a  des- 
ignated number  of  cars  per  day,  and  to  "get  all  the  coal  out 
up  to  the  specified  amount  that  may  be  named"  by  the 
owner,  for  the  performance  of  which  work  the  owner  was  to 
pay  a  stipulated  price  for  each  ton  of  coal  loaded  on  the  cars, 
and  the  owner  was  to  have  the  power  to  reduce  or  increase 
the  number  of  miners  according  to  the  number  of  orders  he 
might  have  to  fill,  such  agreement,  although  stating  that  it 
was  a  lease  of  the  mine,  is  neither  a  lease  nor  an  entire  un- 
dertaking to  mine  all  the  coal  in  said  mine;  but  is  only  a 
contract  of  employment,  and  its  terms  neither  expressly 
specifying  nor  indicating  the  time  during  which  the  em- 
ployment was  to  continue,  such  contract  is  terminable  at  the 
will  of  either  party.    Lambie  v.  Sloss  I.  d  8.  Co.,  427. 

LEVY  AND  SEIZURE. 

1.  Levy  of  attachment  by  sheriff;  presumption  that  property  is 
subject  to  levy. — Where  a  sheriff  levies  an  attachment  regu- 
larly issued  upon  certain  property  as  the  property  of  the  de- 
fendants, the  presumption  obtains  that  the  property  so  levied 
upon  was  liable  to  the  attachment,  and  imposes  a  prima  facie 
liability  upon  the  sheriff  to  preserve  and  apply  the  property 
to  the  judgment  when  rendered.    Smith  v.  Heineman,  195. 
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2.  Statutory  claim,  suit;  affidavit  necessary  for  its  institution. — An 

affidavit  of  ownership  by  the  claimant  is  a  necessary  and  the 
initial  step  in  the  institution  of  a  statutory  trial  of  the  right 
of  property,  and  the  execution  of  a  claim  bond,  unaccom- 
panied by  such  affidavit  as  required  by  the  statute,  does  not 
authorize  or  justify  the  delivery  by  the  sheriff  to  the  claimant 
of  property  which  had  been  levied  upon  under  an  attachment 
lb.  195. 

3.  Partnership;  no  exemption  cw  against  debts  of    firm;    defense 

by  sheriff  for  failure  to  levy  attachment. — Under  the  provi- 
sions of  the  statute  (Code  of  1886.  §2513;  Code  of  1896,  52039). 
as  against  partnership  debts,  there  can  be  no  exemption  as 
to  partnership  property;  and  the  facts  that  the  assets  of  a 
partnership  purchased  by  one  of  the  partners  from  the  other 
members  of  the  firm  did  not  exceed  in  value  the  amount 
exempt  by  law.  constitutes  no  defense  to  an  action  against  a 
sheriff  for  his  failure  to  levy  upon  such  property  an  attach- 
ment sued  out  by  the  partnership  creditor.    lb.  195. 

4.  Action    against   sheriff   for   failure  to  levy  attachment:    burden 

proof. — The  presumption  being  that  sworn  public  officers  have 
performed  their  duty,  one  seeking  to  hold  a  sheriff  liable  for 
failure  to  make  the  levy  of  an  attachment  assumes  the  burden 
of  showing  that  the  defendant  in  the  attachment  suit  owned 
property  subject  to  levy,  which  the  sheriff  neglected  to  seize. 
lb.  195. 

5.  Same;     same;    sufficiency    of    proof. — In    an    action    against    a 

sheriff,  to  recover  damages  for  failure  to  levy  an  attachment 
on  all  the  property  of  the  defendant  subject  to  levy,  evidence 
that  several  days  before  levying  the  attachment  the  defendant 
owned  more  property  than  the  sheriff  afterwards  levied  on. 
does  not,  of  itself,  create  a  presumption  against  the  sheriff 
so  as  to  shift  the  burden  on  him  to  show  that  he  levied  on 
all  of  the  property  owned  by  the  defendant  that  was  subject 
to  levy.    lb.  195. 

6.  Same;  same. — In    an    action    against    a    sheriff    for    falling    to 

sell  or  account  for  property  which  had  been  levied  upon 
under  an  attachment  sued  out  by  t  he  plaintiffs  against  thell* 
debtor,  the  burden  Is  upon  the  plaintiffs  to  show  the  extent 
of  their  damages  by  proof  of  the  value  of  the  property  at  the 
time  of  the  levy.    lb.  195. 

7.  Same;     liability    of   sheriff   for    failure    to     levy    attachment. 

A  sheriff  Is  not  liable  for  his  failure  to  levy  an  attachment 
on  property  subject  to  a  prior  bona  fide  Incumbrance,  which 
exceeds  the  value  of  the  property ;  since  the  attaching  credi- 
tors were  not  damaged  by  such  failure,    lb.  495. 

8.  Same;    same;    effect    of    prior    attachment. — The     fact    that   a 

prior  attachment  had  been  levied  upon  the  property  of  a  deb- 
tor, does  not  justify  a  sheriff  In  falling  to  levy  a  subsequent 
attachment  on  the  same  property,  if  the  prior  attachment  had 
been  discharged  before  the  return  of  the  later  attachment 
lb.  195. 

9.  Action  against  sheriff  for  failure    to    levy    attachment;    irrele- 

vant evidence. — In  an  actloon  against  a  sheriff  for  falling  to 
levy  an  attachment  evidence  as  to  whether  the  defendants  In 
the  attachment  suit,  who  were  saloon  keepers,  had  taken  out  a 
license  as  retailers.  Is  irrelevant,  Immaterial  and  Inadmissi- 
ble,   lb.  195. 

LICENSES. 

1.  Constitutional  law;  legislative  power  to  impose  privilege  or 
occupation  tax  on  corporation. — Section  1  of  Article  XI.  pro- 
viding that  *'all  taxes  levied  on  property  In  this  State  shall  be 
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assessed  in  exact  proportion  to  the  value  of  such  property," 
and  section  6  of  Article  XI,  providing  that  "the  property  of 
private  corporations,  associations  and  individuals  of  this 
State  shall  forever  be  taxed  at  the  same  rate."  relate  only 
to  direct  taxes  on  property,  and  do  not  apply  to  taxation  on 
privileges  or  occupations,  and  constitute  no  limitation  upon 
the  power  of  the  legislature  to  impose  a  tax  on  avocations 
or  privileges,  or  on  franchises  of  corporations.  Phoenix 
Carpet  Co.  v.  State,  IJ^S. 

2.  Same;  validity  of  statute  imposing  privilege  tax  on  corporations. 
The  15th  sub-division  of  the  35th  section  of  the  "Act  to  amend 
the  revenue  laws  of  the  State  of  Alabama,"  approved  February 
18,  1897,  (Acts  of  1896-97,  p.  1489),  requiring  all  corporations,, 
foreign  or  domestic,  doing  business  in  this  State,  except  banks 
and  banking  institutions  regularly  organized,  not  otherwise- 
specifically  required  to  pay  a  license  tax,  to  pay  an  annual 
privilege  tax  graduated  by  the  paid  up  capital  stock  of  the- 
corporation,  imposes  a  privilege  or  franchise  tax,  and  is  not 
violative  of  sections  1  and  6  of  Article  XI  of  the  Constitution. 
lb.  US. 

o.  Taxation;  construction  of  statute;  when  act  takes  effect. — The 
15th  sub-division  of  section  35  of  the  "Act  to  amend  the  reve- 
nue laws  of  the  State  of  Alabama,"  approved  February  18, 
1897,  (Acts  of  1896-7,  p.  1489),  requiring  corporations  to  pay 
an  annual  privilege  tax  took  effect  from  the  date  of  the  ap- 
proval of  the  act,  no  different  time  being  specified  in  the 
statute;  section  634  of  the  Code  of  1886,  (Code  of  1 
$4126)  declaring  that  all  licenses  shall  be  for  one  year  and 
shall  expire  on  the  31st  of  December,  having  relation  only  to 
the  licenses  designated  in  other  sections  of  said  Code,  and 
not  referring  to  licenses  and  taxes  imposed  by  subsequent 
statutes.    /&.  143. 

4.  Same ;  right  of  probate  judge  to  demand  payment  of  county  taxes. 

Under  the  provisions  of  sub-division  15  of  section  35  of  the 
"Act  to  amend  the  revenue  laws  of  the  State  of  Alabama," 
approved  February  18,  1897,  (Acts  of  1896-97.  p.  1489),  re- 
quiring corporations  doing  business  in  this  State  to  pay  an 
annual  privilege  tax,  the  Judge  of  probate  was  not  authorized 
to  demand  payment  of  a  county  tax  as  a  condition  precedent 
to  issuing  a  license  to  such  corporations,  since  there  is  no 
authority  conferred  by  the  statute  to  add  a  county  tax  to 
specific  taxes  imposed  by  the  statute,  nor  was  authority  con- 
ferred by  the  statute  in  question  to  add  a  county  tax  to  the 
specific  taxes  imposed  on  the  franchises  of  corporations  doing 
business  within  this  State.    lb.  1^3. 

5.  Same;  corporation  not  justified  in  doing  business    without    li- 

cense;  when  mandamus  the  proper  remedy  to  compel  issuance 
'  of  license. — Where  a  judge  of  probate  demanded  of  the  corpo- 
ration the  payment  of  a  county  tax  in  addition  to  a  State 
privilege  tax  authorized  by  statute,  as  a  condition  to  the  is- 
suance of  a  license  to  a  corporation,  which  county  tax  is  un- 
authorized, such  corporation  is  not  justified  in  doing  business 
without  a  license  and  without  the  payment  of  the  tax;  but  its 
remedy  is  by  mandamus  to  compel  the  probate  judge  to  issue 
the  license  upon  the  payment  of  the  State  privilege  tax  as 
imposed  by  statute.  76.  1^3. 
C.  Construction  of  municipal  ordinance;  engaging  in  business 
without  taking  out  license  a  continuous  act,  and  not  violated 
each  day  business  carried  on. — The  engaging  in  or  carry- 
ing on  business  implies  a  continuous  occupation;  and,  there- 
fore, a  city  ordinance  which  makes  it  unlawful  for  a  person, 
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firm  or  corporation  "to  engage  in  or  carry  on  any  buainess,'* 
for  which  a  license  ia  required,  without  having  first  i>aid  for 
and  talLen  out  a  license,  does  not  authorize  the  prosecution 
and  punishment  of  a  person  violating  such  ordinance  each 
day  he  carries  on  the  business,  until  the  license  is  taken  out, 
as  for  a  separate  and  distinct  offense.  N.,  C.  oS  8U  L,  R.  C,  v. 
Attalla,  362. 

7.  License  tax  on  occupation;  power  of  municipal  corporation  to 
impose. — The  General  Assembly,  not  being  constrained  by  any 
constitutional  provision,  may  delegate  to  municipal  corpora- 
tions the  power  to  impose  a  license  tax  upon  businesses  and 
professions.    Ih.  362. 

S.  Same;  determination  of  reasonableness  of  license. — The  reason- 
ableness or  unreasonableness  of  a  license  tax  imposed  by  or- 
dinance of  a  city,  for  engaging  in  or  carrying  on  a  business, 
cannot  be  determined  by  the  extent  of  the  business  of  a  single 
individual,  since  there  may  be  competition  or  negligence,  or 
other  considerations  affecting  the  extent  of  such  business. 
lb.  362. 

i».  Same;  equity  of  bill  to  enjoin  prosecution  for  violation  of  ordi- 
nance prescribing  license  tax. — Where  a  municipality  has  au- 
'thority  to  impose  a  license  tax  upon  persons  engaging  in  or 
carrying  on  a  business,  and  such  tax  is  imposed  by  ordinance 
duly  ordained,  and  the  ordinance  is  reasonable  and  valid«  a 
person  or  corporation  who  refuses  to  pay  such  license  tax  can 
not.  without  paying  or  offering  to  pay  such  tax.  seek  the  aid 
of  a  court  of  equity,  for  the  protection  of  its  franchises,  or 
to  prevent  interference  with  its  exercise,  by  seeking  to  en- 
join the  prosecution  of  its  agent  for  the  violation  of  such  ordi- 
nance,   lb.  362. 

LIENS. 

J.  Corporations;  priority  of  claims  of  employees  over  lien  of 
mortgage  securing  bonds;  what  necessary  to  establish  such 
priority. — W^ere  the  employees  of  a  corporation  seek  in  a 
court  of  equity  to  have  their  claims  for  services,  performed 
within  six  months  next  preceding  the  appointment  of  a  re- 
ceiver, preferred  and  declared  superior  to  the  lien  of  a  mort- 
gage securing  the  bonds  issued  by  said  corporation,  and  it 
does  not  appear  from  any  testimony  offered  that  there  was 
a  diversion  of  the  gross  earnings  of  the  corporation  from  the 
employees  to  the  bondholders,  or  that  the  services  were 
rendered  in  the  betterment  and  permanent  improvement  of 
the  mortgaged  property,  enuring  to  the  benefit  of  the  bond- 
holders, or  that  the  labor  of  the  claimants  was  necessary  to 
continue  the  business  of  the  corporation,  in  order  to  keep  it 
a  going  concern,  or  if  so,  that  such  continuance  was  to  the 
advantage  of  the  bondholders,  or  that  any  income  out  of 
which  wages  of  such  labor  should  be  paid  had  been  realized 
by  the  receiver  in  the  administration  and  operation  of  the 
business  of  the  corporation,  the  evidence  is  not  sufficient  co 
establish  the  priority  of  the  claims  as  prayed  for.  Pickering 
V.  Townsend  d-  Brown.  351. 

LIMITATIONS  OF  ACTIONS. 

1.  Revivor  of  action  in  the  name  of  personal  representatives;  with- 
in what  time  must  he  made. — Where  the  plaintiff  in  an  action 
dies  pending  the  suit,   and  the  action   is   revived  within   the 
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statutory  period  in  favor  of  a  legally  appointed  administra- 
tor who,  before  trial,  resigns,  such  action  can  not  be  revived, 
after  the  expiration  of  the  period  fixed  by  statute  for  revivor 
(Code  of  1886,  $2603;  Code  of  1896,  §38),  in  the  name  of  the 
legally  appointed  administrator  de  bonis  non,  (Head,  J., 
disaenting.)    Ex  parte  Hotoelh  178, 

LUNATICS. 

See  Insanity. 

MANDAMUS. 

1.  Taxation;  corporation  not  justified  in  doing  business  without  li- 

cense; when  mandamus  the  proper  remedy  to  compel  issuance 
of  license. — Where  a  Judge  of  probate  demanded  of  the  cor- 
poration the  payment  of  a  county  tax  in  addition  to  a  State 
privilege  tax  authorized  by  statute,  as  a  condition  to  the  is- 
suance of  a  license  to  a  corporation,  which  county  tax  is 
unauthorized,  such  corporation  is  not  justified  in  doing  bus- 
iness without  a  license,  and  without  the  payment  of  the  tax; 
but  its  remedy  is  by  mandamus  to  compel  the  probate  Judge 
to  issue  the  license  upon  the  payment  of  the  State  privilege 
tax  as  imposed  by  statute.    Phoenix  Carpet  Co.  v.  State,  liS. 

2.  Intervention    of    third    persons   as    parties    to    pending  suit    in 

chancery  by  petition. — Where  a  third  person  has  an  inter- 
est in  a  fund  which  is  in  the  custody  or  under  the  control  of 
the  chancery  court,  and  he  desires  to  secure  its  proper  ad- 
ministration and  distribution,  he  should  be  allowed,  on  peti- 
tion, to  come  in  as  a  party  to  a  pending  suit;  and  upon  the 
chancellor  refusing  such  petition,  he  will  be  compelled  thereto 
by  mandamus.    Ex  parte  Breedlove,  172. 

3.  Same;   case   at    bar. — Where   a   tenant    is  ejected  from  the  pos- 

session of  the  rented  premises  and  is  deprived  of  the  crop 
grown  thereon,  and  his  landlord  subsequently  successfully 
prosecutes  another  action  of  ejectment  and  re-gains  posses- 
sion of  the  lands,  and,  under  a  bill  filed  for  that  purpose,  has 
a  receiver  appointed  to  take  charge  of  and  gather  the  crop, 
and  the  proceeds  of  the  crop  are  in  the  hands  of  the  re- 
ceiver, such  tenant  is  entitled  to  be  made  a  party  to  the  re- 
ceivership case,  and  upon  his  petition  therefor  being  denied, 
the  chancellor  will  be  compelled  by  mandamus  to  allow  the 
intervention.    lb.  172. 

4.  Mandamus;   vacation   of   decree   of   court;   when    legal   remedy 

sufficient;  when  mandamus  will  be  awarded. — Although  a 
decretal  order  setting  aside  and  vacating  decrees  pro  confesso 
may  be,  in  view  of  the  agreement  between  the  parties  to  the 
litigation,  erroneous,  and  sh'ould  not  have  been  rendered,  such 
decretal  order  will  not  be  required  to  be  set  aside  on  appli- 
cation for  mandamus ;  since  the  action  of  the  lower  court  is 
revisable  on  appeal  from  the  final  decree  in  the  case,  and 
such  appeal  furnishes  an  entirely  adequate  remedy  to  correct 
the  error  and  protect  the  rights  of  the  complainant  under  the 
agreement.  Ex  parte  Carlisle ^  17 o. 

MAPS  AND  PLATS. 

1.  Evidence;  relevancy  as  to  lines  designated  on  map  or  plat. 
Where,  in  the  trial  of  a  case,  the  correct  location  of  the  lines 
designated  upon  the  map  or  plat  is  a  material  issue,  it  is  com- 
petent to  ask  a  witness,  who  is  not  an   expert,    whether    he 
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knows  anything  about  such  lines;  such  question  not  necessa- 
rily calling  for  expert  testimony.  McDonald  v.  Wood,  589. 
2.  Same;  same;  competency  of  vHtness. — In  such  a  case,  a  witness 
who  knows  nothing  of  the  true  location  of  the  lines  on  the 
map  inquired  about  except  the  information  derived  by  him 
from  a  survey  made  by  the  surveyor  employed  by  him  to  locate 
such  lines,  is  incompetent  to  testify  on  the  subject,  such  tes- 
timony on  his  part  being  merely  hearsay  evidence.    7b.  589. 

MINES  AND  MINING. 

1.  Mining   contract;  when  a   contract  of   employment  and   not  a 

lease. — Where  persons  enter  fnto  an  agreement  with  the 
owner  of  a  coal  mine  to  work  the  mine  under  the  supervi- 
sion of  the  owner's  superintendent,  to  furnish  the  men,  tools 
and  materials  therefor,  to  reimburse  the  owner  for  articles 
he  was  to  furnish,  and  to  load  on  an  average  not  less  than  a 
certain  number  of  cars  per  day,  and  to  increase  it  to  a  des- 
ignated number  of  cars  per  day,  and  to  "get  all  the  coal  out 
up  to  the  specified  amount  that  may  be  named"  by  the 
owner,  for  the  performance  of  which  work  the  owner  was  to 
pay  a  stipulated  price  for  each  ton  of  coal  loaded  on  the  cars, 
and  the  owner  was  to  have  the  power  to  reduce  or  increase 
the  number  of  miners  according  to  the  number  of  orders  he 
might  have  to  fill,  such  agreement,  although  stating  that  it 
was  a  lease  of  the  mine,  is  neither  a  lease  nor  an  entire  un- 
detraking  to  mine  all  the  coal  in  said  mine;  but  is  only  a 
contract  of  employment,  and  its  terms  neither  expressly 
specifying  nor  indicating  the  time  during  which  the  em- 
ployment was  to  continue,  such  contract  is  terminable  at  the 
will  of  either  party.    Lamhie  v.  Sloss  I.  &  8.  Co.,  427. 

2.  Same;   when  stopping  contractors  no  breach;  sufficiency  of  com- 

plaint.— Where  a  contract  for  the  working  of  a  mine  is 
an  entire  undertaking  to  mine  all  the  coal  in  such  mine,  and 
after  stipulating  that  the  output  of  the  mine  was  to  be  en- 
tirely within  the  control  of  the  owner,  it  was  further  pro- 
vided that  if  the  owner  had  any  orders  for  coal  to  fill  the 
contractor  is  entitled  to  furnish  the  coal  necessary  to  fill 
them,  the  mere  fact  that  the  o^;ner  stops  the  contractor  from 
work  entirely  is  not  a  breach  of  such  contract,  unless  at  such 
time  the  owner  had  orders  for  coal  to  fill ;  and  in  an  action 
seeking  to  recover  damages  for  the  breach  of  such  contract, 
on  the  part -of  the  owner,  a  complaint  which  alleges  that  the 
defendant  stopped  the  plaintiff  from  worlLing  in  said  mine 
and  has  since  refused  to  allow  plaintiff  to  mine  coal  therein 
under  said  contract,  without  averring  that  the  defenda^ 
orders  to  fill  at  the  time  he  caused  plaintiff  to  cease  mining 
coal,  or  has  had  orders  since  then,  assigns  no  breach  of  said 
contract,  and  is,  therefore,  demurrable.    lb.  ^27. 

3.  Contract    of    employment;    breach     thereof;   sufflency   of   com- 

plaint.— In  an  action  for  the  breach  of  a  contract  of  employ- 
ment which  stipulates  that  the  employer  is  to  furnish  to  the 
servant  tools  and  other  materials  for  doing  the  work,  at 
what  such  articles  cost,  a  count  of  the  complaint  which 
alleges  that  the  defendant  charged  the  plaintiff  a  large  sum 
in  excess  of  the  cost  of  the  said  articles  furnished  by  the  de- 
fendant to  the  plaintiff,  under  said  contract,  does  not  assign 
a  breach  of  said  stipulation  in  the  contract;  it  being  neces- 
sary, to  render  the  assignment  of  the  breach  sufficient,  to  fur- 
ther aver  that  the  plaintiff  had  paid  such  access,  or  was  in 
some  way  damaged  by  the  charge.    lb.  ^27. 


Vol.  118. 


Digitized  by  CjOOQIC 


INDEX.  789 

MINORS. 

1.  Redemption  from  mortgage  sale;  payment  of  tender  to  guardian 
of  minor  sufficient. — ^Where  at  a  sale  foreclosing  a  mortgage, 
tlie  land  Is  purchased  by  a  minor,  redemption  under  the 
statute  (Code  of  1886,  §1881;  Code  of  1896,  $3507),  can  be 
made  by  the  payment  or  tender  of  the  purchase  money  with 
10  per  cent  per  annum  thereon,  and  all  lawful  charges  to 
the  guardian  of  said  minor;  and  upon  said  payment  or  ten- 
der to  the  guardian,  the  title  is  divested  out  of  the  ward  and. 
invested  In  the  redemptioner.    Tyson  v.  Chestnut^  587. 

MONEY  HAD  AND  RECEIVED. 

1.  Principal  and  agent;  liability  of  each  for  money    had    and   re- 

ceived.— Where  an  authorized  agent  receives  and  holds 
money,  which  ex  equo  et  hono  belongs  to  another  person,  the 
latter  may  elect  to  hold  either  the  principal  or  the  agent  re- 
sponsible, and  can  maintain  an  action  for  money  had  and  re 
ceived  against  the  one  so  elected  to  be  held.  Eufaula  Grocery 
Co.  V.  Missouri  Nat.  Bank,  408. 

2.  Same;  same;  election  as  to  one  is  a  renunciation  as  to  the  other. 

Where  one.  who  is  entitled  to  elect  whether  he  will  hold  a 
principal  or  his  agent  responsible  for  money  had  and  re- 
ceived, has  elected  to  hold  the  principal,  he  thereby  makes 
a  renunciation  of  all  remedy  against  the  agent;  and  vice 
versa.    lb.  408. 

3.  Action  for  money  had  and  received;  when   maintainable  against 

a  bank  for  money  collected  by  its  agents. — ^Where  a  draft 
drawn  by  the  seller  of  merchandise  on  the  purchaser  is  pay- 
able to  the  order  of  the  cashier  of  a  bank,  and  such  bank 
sends  it  to  a  bank  at  the  place  of  the  purchaser's  residence, 
indorsed  for  collection  on  its  own  account,  the  purchaser  who 
is  the  drawee  in  the  draft  has  a  right  to  treat  the  sending 
bank  as  the  principal  and  the  collecting  bank  its  agent;  and 
if,  after  the  payment  of  such  draft,  the  drawee,  for  cause, 
rescinds  the  sale,  he  can  maintain  an  action  for  money  had 
and  received  against  the  sending  bank,  although  the  money 
was  still  in  the  hands  of  the  collecting  bank.    lb.  408. 

4.  Same;    same;     admissibility    of    evidence. — ^Where  a    bank    to 

whose  cashier  a  draft  drawn  by  a  seller  of  merchandise  on 
the  purchaser  is  made  payable  sends  such  draft  for  collec- 
tion on  its  own  account  to  a  bank  located  at  the  place  of  the 
drawee's  residence,  and  after  the  payment  thereof  by  the 
drawee  he  rescinds  the  purchase  for  cause  and  brings  an 
action  against  the  sending  bank  for  money  had  and  received, 
the  defendant  in  such  action  is  estopped  to  deny  that  it  was 
the  owner  of  the  draft;  and  evidence  of  facts  that  such  draft 
was  only  delivered  to  it  by  the  drawer  for  collection,  is  in- 
admissible in  evidence.    lb.  408. 

5.  Same;  same. — In  an  action  for  money  had  and  received  against 

a  bank,  to  recover  back  money  paid  by  mistake  of  fact  on  a 
draft  drawn  on  the  plaintiff  for  the  price  of  merchandise, 
where  the  said  draft  which  was  sent  to  a  bank  where  the 
plaintiff  resided,  was  payable  to  the  cashier  of  the  defendant 
bank  and  was  by  it  indorsed  for  collection  on  its  own  account 
to  the  bank  where  the  drawee  resided,  the  principle  that 
when  the  owner  of  a  security  deposits  it  for  collection,  in  a 
bank  located  remotely  from  the  place  of  payment,  he  thereby 
authorizes  such  bank  to  employ  a  reputable  bank,  located  at 
the  place  of  payment,  to  make  the  collection,  has  no  applica- 
tion,   lb.  408. 
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1.  Forgery  hy  mortagee;  authority  of  creditor  to  sign  name  of  debtor 

to  mortgage. — On  a  trial  under  an  indictment  for  forgery, 
where  it  is  shown  that  the  person  whose  name  was  signed 
to  the  mortgage,  which  was  alleged  to  have  been  forged,  was 
indebted  to  the  defendant,  a  charge  which  instructs  the  jury 
that  the  mere  fact  of  such  indebtedness  is  npt  sufficient  to 
authorize  the  defendant  to  sign  the  name  of  the  debtor  to  the 
mortgage  in  controversy,  is  free  from  error.  Curtis  v.  State, 
12o. 

2.  Corporations;    priority    of    claims     of    employees   over    lien   of 

mortgage  securing  bonds;  what  necessary  to  establish  such 
priority, — ^Where  the  employees  of  a  corporation  seek  in  a 
court  of  equity  to  have  their  claims  for  services,  performed 
within  six  months  next  preceding  the  appointment  of  a  re- 
ceiver, preferred  and  declared  superior  to  the  lien  of  a  mort- 
gage securing  the  bonds  issued  by  said  corporation,  and  it 
does  not  appear  from  any  testimony  offered  that  there  was 
a  diversion  of  the  gross  earnings  of  the  corporation  from  the 
employees  to  the  bondholders,  or  that  the  services  were 
rendered  in  the  betterment  and  permanent  improvement  of 
the  mortgaged  property,  enuring  to  the  benefit  of  the  bond- 
holders, or  that  the  labor  of  the  claimants  was  necessary  to 
continue  the  business  of  the  corporation,  in  order  to  keep  it 
a  going  concern,  or  if  so.  that  such  continuance  was  to  the 
advantage  of  the  bondholders,  or  that  any  income  out  of 
which  wages  of  such  labor  should  be  paid  had  been  realized 
by  the  receiver  in  the  administration  and  operation  of  the 
business  of  the  corporation,  the  evidence  is  not  sufficient  to 
establish  the  priority  of  the  claims  as  prayed  for.  Pickering 
V.  Townsend  d  Brown,  Sot. 

MUNICIPAL  CORPORATIONS. 

See  Corporations,  sub-title. 

NEGOTIABLE  INSTRUMENTS. 

1.  Negotiable  instrument:  usury  in  transfer  of  accommodation  pa- 

per prevents  transferee  from  being  a  bona  fide  holder. — The 
holder  of  a  negotiable  accommodation  paper,  who  acquires  it 
under  a  usurious  contract  from  the  person  for  whose  accom- 
modation it  was  made,  endorsed  or  accepted,  although  in  the 
usual  course  of  business  and  without  actual  notice,  is  not  a 
bona  fide  holder;  and  in  his  hands  such  paper  is  subject  to 
the  equities  and  defenses  which  the  accommodating  party 
could  have  set  up  against  the  accommodated  party.  Farley 
Nat.  Bank  v.  Henderson,  Jt'fl. 

2.  Pleading  and  practice;  what  necessary  for  plea  of  usury  to  aver. 

A  plea  setting  up  the  defense  of  usury  must  aver  with  dis- 
tinctness and  particularity  all  the  essential  elements  of  a 
usurious  'contract,  and  must  state  the  amount  of  usurious  in- 
terest charged.    lb.  ^1. 

NON  COMPOS   MENTIS. 
See  Insanity. 
NON-RESIDENTS. 

1.  Jurisdiction  of  courts  over  debt  due  nonresident. — The    courts 
Vol.  118. 
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of  a  State  have  no  jurisdiction  in  a  garnishment  proceeding, 
or  in  any  other  suit,  over  a  debt  due  to  a  non-resident  and 
payable  without  the  State  by  suit,  in  the  absence  of  personal 
service  on  the  creditor  within  the  State,  or  his  voluntary  ap- 
pearance in  the  proceeding  in  which  Jurisdiction  over  such 
debt  is  sought  to  be  exercised;  the  situs  of  the  debt  for  the 
purpose  of  garnishment  and  for  all  other  purposes,  being  at 
the  domicil  of  the  creditor  and  not  that  of  the  debtor.  L,  d 
N.  R.  R,  Co.  V.  NaaK  477. 

2.  Same ;  deht  of  non-resident  can  not  be  condemned  by  a  garnish- 

ment,— The  courts  of  one  State  neither  have,  nor  can  acquire 
Jurisdiction  to  attach  and  condemn  a  debt  due  to  a  non-resi- 
dent and  payable  in  the  State  of  his  residence,  by  service  of 
process  on  his  debtor,  as  garnishee,  in  the  absence  of  personal 
service  within  the  State  of  suit  on  the  creditor,  or  his  vol- 
untary appearance.    lb.  -^77. 

3.  Same;  same;  payment  of  judgment  by  garnishee  no  defense  to 

subsequent  action  by  its  creditor. — In  an  action  by  an  em- 
ploye of  a  railroad  company,  doing  business  in  this  State  and 
in  the  State  of  Tennessee,  to  recover  wages  or  compensation 
for  work  done  her^,  plaintiff  being  then  and  still  a  resident 
of  Alabama,  a  Judgment  rendered  against  the  defendant  com- 
pany in  Tennessee  under  a  garnishment  issued  in  a  suit 
wherein  the  present  plaintiff  was  defendant  but  was  not  per- 
sonally served  with  notice  thereof,  and  did  not  voluntarily 
appear,  and  the  payment  of  such  Judgment  by  the  garnishee, 
constitute  no  defense  to  the  present  action,  although  in  the 
suit  in  Tennessee  service  may  have  been  had  on  the  present 
plaintiff  by  publication  in  accordance  with  the  laws  of  that 
State.    lb.  477. 

NOTARY  PUBLIC. 

1.  Notary  public  and  ex  officio  justice  of  the  peace;  jurisdiction  of 
action  for  unlawful  detainer. — A  notary  public  and  ex  officio 
Justice  of  the  peace  has  the  same  Jurisdiction  within  his  pre- 
cinct of  the  action  of  unlawful  detainer  as  a  Justice  of  the 
peace  elected  for  such  precinct  would  have.  Tyson  v.  Chest- 
nut, 387. 

NOTICE. 

1.  Transfer  by  drawer  notice  of  its  being  an  accommodation  paper. 

Where  a  bill  of  exchange,  which  is  accepted  solely  for  the  ac- 
commodation of  the  drawer,  is  transferred  by  the  drawer, 
his  transferee  is  chargeable  with  notice  that  it  was  an  accom- 
modation paper;  since  having  no  vitality  in  the  hands  of  the 
drawer,  the  bill  of  exchange  was  not  evidence  of  an  indebted- 
ness against  the  acceptor  until  it  was  negotiated.  Farley  Nat. 
Bank  v.  Henderson,  ^l. 

2.  Elections:  notice  of  illegal  voters;  misnomer;  admissibility  of  evi- 

dence.— Where  the  real  name  of  a  person  is  Alonzo  O.  Ever- 
ett, but  it  is  shown  that  he  was  generally  known  as  "Lonny" 
Everett,  in  legal  contemplation  the  latter  name  is  as  effica- 
ciously his  christian  name  as  Alonzo;  and,  therefore,  in  the 
contest  of  an  election  a  notice  served  on  the  contestant  that 
"L.  Everett"  has  voted  illegally  for  him.  was  notice  that 
Alonzo  O.  Everett,  generally  called  Lonny  Everett,  had  voted 
illegally  for  him;  and  the  refusal  of  the  court  to  permit  the 
contestee  to  prove  that  Alonzo  O.  Everett  or  Lonny  Everett 
was  not  a  legal  voter,  is  erroneous.    McDonald  v.  Wood,  689. 
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See  Shebiffs.  ' 

OIL  INSPECTORS. 

1.  Constitutional  law;  act  to  provide  for  inspection  of  oils  un- 
constitutional  and  void. — An  inspector  of  oils  appointed  by^ 
the  State  Auditor  under  the  provisions  of  the  act  "to  proTide* 
for  the  inspection  and  sale  of  illuminating  oils  in  the  State  of 
Alabama,"  approved  February  16th.  1897,  (Acts  of  1896-97,  p. 
1133),  deriving  his  authority  from  the  State,  and  the  duties 
pertaining  to  the  office  being  of  a  public  character,  Is  a  State 
office;  and,  therefore,  said  act  is  unconstitutional  and  void,  as 
being  repugnant  to  section  38  of  Article  IV  of  the  Constitu- 
tion, which  provides  that  "No  State  office  shall  be  continued 
or  created  for  the  inspection  or  measuring  of  any  merchan- 
dise, manufacture  or  commodity."  (Bbickell,  C.  J.,  dissent- 
ing.) State  ex  rel.  Robertson  v.  McOough,  159, 

OVERRULED  CASES. 

The  following  cases  are  overruled  or  modified  by  the  case  of  First 
National  Bank  v.  Chafjln,  246,  in  so  far  as  they  announce  a 
principle  at  variance  with  the  rule,  that  where  a  cause  is  tried 
by  the  court  without  a  Jury,  the  admission  of  illegal  evidence 
raises  a  presumption  of  injury,  and  requires  a  reversal  of  the 
judgment,  unless  the  remaining  evidence  is  without  conflict, 
and  is  sufficient  to  support  a  judgment: 

Bayonne  Knife  Co.  v.  Umhenhauer,  107  Ala.  496 ; 

Berlin    Machine  Works  v.  Alabama  Furniture  Co.,  112  Ala. 
488; 

Bogle  V.  Bogle,  23  Ala.  544; 

Gaillard  v.  Duke,  57  Ala.  619; 

Holmes  v.  The  State,  108  Ala.  24; 

Hurt  V.  Nave,  49  Ala.  459; 

Kirksey  v.  Kirksey,  41  Ala.  626; 

Mc Anally  v.  Hawkins  Lumber  Co.,  109  Ala.  307; 

McDonald  v.  Jacobs,  85  Ala.  64; 

Ramey  v.  Peeples  Grocery  Co.,  108  Ala.  476; 

Scarbrough  v.  Borders  d  Co.,  115  Ala.  446; 

Woodrow  V.  Hawving,  105  Ala.  240; 

York  Manfg.  Co.  v.  Bessemer  Ice  Manfg.  d  Storage  Co.,  Ill 
Ala.  332. 
Hall  V.  Caperton,  87  Ala.  285,  in  so  far  as  it  holds  that  where  a  deed 
conveying  a  life  estate  with  remainder  to  children  of  life  ten- 
ant is  inoperative  as  a  conveyance  of  the  legal  title  by  reason 
of  defects  in  its  execution,  the  life  tenant,  when  in  possession 
of  such  lands  for  more  than  ten  years,  acquires,  by  adverse 
possession,  a  perfect  legal  title,  as  against  the  reversion;  and 
that  upon  the  death  of  the  life  tenant  after  such  possession, 
the  remaindermen  under  the  deed,  who  were  the  heirs  at  law 
of  the  life  tenant,  can  maintain  an  action  of  ejectment,  over- 
ruled by  Caperton  v.  Hall,  265. 
Mary  Lee  Coal  d  Railway  Co.  v.  Knox  d  Co.,  110  Ala.  632,  in  so  far 
as  it  holds  that  directors  of  an  insolvent  corporation  can  not 
prefer  themselves  in  payment  of  corporate  debts,  overruled  by 
Corey  v.  Wadsworth,  488. 

PARENT  AND  CHILD. 

1.  Fraudulent  conveyance ;  validity  of  agreement  between  father  and 
son  as  to  payment  of  board  by  latter. — A  claim  by  the  father 
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for  board  furnished  his  son  while  living  with  him,  is  not  a 
valid  consideration,  as  against   creditors,    for   a   conveyance 
by  the  son  of  his  property  to  his  father,  where  there  was  no  ^ 
agreement,  express  or  implied,  on  the  part  of  the  son  to  pay 
for  the  board.    Morrow  v.  Campbell  330. 

PARKS. 

1.  Municipal  corporation  own  public  parks  in  trust;  not  authorized 

to  divert  it  from  uses  to  which  it  was  dedicated. — Municipal 
corporations  hold  titles  to  streets,  public  squares  and  parks 
in  trust  for  the  public;  and  where  lands  have  been  dedicated 
and  used  for  a  public  park,  or  square,  the  muicipality  has 
no  power,  unless  specially  authorized  by  the  legislature,  to 
sell  such  lands  for  its  own  benefit,  or  to  appropriate  them 
for  the  use  and  benefit  of  private  persons  or  corporations, 
or  in  any  way  to  divert  them  from  the  uses  to  which  they 
were  originally  dedicated.    Douglass  v.  City  Council,  599. 

2.  Same;  what  constitutes  a  dedication  of  land  to  use  as  a  public 

park. — Where  the  owner  of  land,  in  conveying  it  to  a  city, 
provides  in  the  deed  of  conveyance  that  said  land  shall  be 
used  only  as  a  park  or  street,  and  if  used  otherwise  it  should 
revert  to  him  or  his  heirs,  and  subsequently  the  city,  by  ordi- 
nance, set  apart  and  dedicated  said  land  to  the  public  use  as 
a  public  park,  and  had  it  inclosed  and  improved,  there  is  a 
dedication  of  such  lands  as  a  public  park,  as  much  so  as  if 
the  use  for  such  purpose  had  been  unconditionally  engrafted 
in  the  deed  at  its  execution,  and  the  public  became  thereby 
invested  with  dedicated  rights  and  interest;  and,  therefore, 
an  act  on  the  part  of  the  municipality,  by  which  there  is  a 
diversion  of  said  lands  from  the  uses  to  which  they  were 
dedicated,  is  a  violation  of  the  trust,  and  a  wrong  from  which 
no  right  can  accrue  to  any  one  who  claims  in  consequence 
of  such  act. — (Coleman,  J.,  dissenting.)    lb.  599. 

3.  Same;  right  of  adjacent  property  owner  to  enjoin  the  diversion 

of  a  park  from  the  purposes  of  its  dedication. — The  owner  of 
property  adjacent  to  lands  which  have  been  dedicated  and 
used  as  a  public  park,  in  a  city,  can  maintain  a  bill  in  equity 
-  to  enjoin  the  abandonment  by  the  city  of  such  lands  as  a  pub- 
lic park,  and  the  diversion  of  them  from  the  uses  to  which 
they  were  originally  dedicated;  and  one  who  owns  a  lot, 
which  is  one  hundred  and  ten  feet  distant  from  such  park, 
and  from  which  there  is  an  open  and  unobstructed  view  of 
the  park,  is  such  an  adjacent  proprietor,  and  can  maintain 
such  bill. — (Coleman,  J.,  dissenting.)     lb.  599. 

PARTITION. 

1.  Partition  in  probate  court;  jurisdiction  of  only  legal  estates. 
In  a  proceeding  in  the  probate  court  for  a  sale  of  lands  for 
partition,  only  the  legal  estate  is  before  the  court  for  adjudi- 
cation, and  the  court  has  no  jurisdiction  over  equitable  rights 
and  estates;  and  in  such  a  proceeding,  where  all  the  parties 
claiming  any  interest  in  the  lands  are  before  the  court,  and 
the  court  acquires  jurisdiction  of  all  matters  and  interests 
contained  in  the  partition,  and  the  proceeding  is  in  every  re- 
spect regular,  and  the  decree  in  legal  form,  and  the  sale  is 
confirmed,  the  purchaser  at  the  sale  holding  a  deed  executed 
under  the  order  of  the  court,  acquires  the  legal  estate  in  said 
lands,  upon  which  he  can  defend  an  action  of  ejectment  subse- 
quently brought  by  parties  who  had  only  an  equitable  estate 
therein.    Caperton  v.  Hall,  2^6. 
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1.  Chancery    practice;     appointment     of    administrator   ad    litem. 

When  in  a  suit  in  equity  which  seeks  the  settlement  of  an 
aaministration  and  incidentally  thereto  the  settlement  of  a 
partnership  of  which  the  intestate  was  a  member,  all  the  heirs 
of  the  decedent  and  every  person  interested  in  the  final  set- 
tlement of  such  estate  and  its  distribution  are  before  the 
court,  the  statute  providing  for  the  appointment  of  an  admin- 
istrator ad  litem,  (Code  of  1896,  §352;  Code  of  1886,  §2283), 
does  not  apply,  and  it  is  unnecessary  and  erroneous  to 
appoint  an  administrator  ad  litem  in  such  case.  Ex  parte  Ba- 
ker, 183. 

2.  Same;   when  surviving  partner  may   he  compelled  to   produce 

books  of  partnership. — On  a  bill  filed  by  the  heirs  of  a  de- 
ceased partner  against  a  surviving  partner,  asking  for  the  set- 
tlement of  a  partnership,  the  surviving  partner,  having  pos- 
session thereof,  can,  on  motion  of  the  complainants,  be  com- 
pelled by  order  of  the  court  to  produce  the  books,  papers  and 
accounts  of  the  partnership  and  to  place  them  in  the  hands 
of  the  officer  of  the  court  for  inspection  by  the  other  par- 
ties; the  rules  as  to  bills  of  discovery  not  applying  in  such 
cases.    lb.  185. 

3.  Fraudulent    conveyance;   sale   by   members   of   a     partnership. 

Where  one  partner  sells  his  half  interest  in  the  assets  of  a 
partnership  business  to  his  co-partner  upon  the  basis  that  they 
exceed  the  liabilities  1 1,400,  and  two  days  thereafter  the  pur- 
chasing partner  sells  the  business  and  its  assets  to  one  having 
knowledge  of  the  firm's  debts  and  of  the  former  transaction 
between  the  partners,  upon  the  basis  that  the  assets  exceed 
the  liabilities  |200,  and  the  consideration  of  the  latter  pur- 
chase is  paid  in  cash,  with  the  exception  of  |500  to  be  paid 
to  a  creditor,  but  no  provision  is  made  for  the  other  creditors 
of  the  partnership,  and  it  is  admitted  by  the  buyer  that  after 
the  sale  his  vendor  continued  to  draw  money  out  of  the  busi- 
ness, there  is  shown  sufficient  to  authorize  the  finding  that 
such  sale  was  fraudulent  as  to  the  partnership  creditors. 
Smith  V.  Heineman,  195. 

4.  Partnership:  no  exemption  as  against  debts  of  firm:  defense  by 

sheriff  for  failure  to  levy  attachment. — Under  the  provisions 
of  the  statute  (Code  of  1886,  §2513;  Code  of  1896,  §2039).  as 
against  partnership  debts,  there  can  be  no  exemption  as  to 
partnership  property;  and  the  fact  that  the  assets  of  a  part- 
nership purchasea  by  one  of  the  partners  from  the  other  mem- 
bers of  the  firm  did  not  exceed  in  value  the  amount  exempt 
by  law,  constitutes  no  defense  to  an  action  against  a  sheriff 
for  his  failure  to  levy  upon  such  property  an  attachment  sued 
out  by  the  partnership  credtor.    lb.  105. 

5.  Same:  sale  of  partnership  assets. — Where,  although  a  partnership 

is  composed  of  three  members,  the  entire  partnership  assets 
are  owned  by  only  two  of  them,  a  sale  by  one  of  the  two  part- 
ners owning  the  assets  to  the  other,  does  not  vest  in  the  pur- 
chasing partner  the  absolute  and  sole  ownership  of  the  prop- 
erty as  against  partnership  creditors,    lb.  105. 

6.  Same:  fraudulent   conveyance  as   to    partnership    creditors. — A 

transfer  of  the  partnership  assets  by  two  insolvent  members 
of  a  firm  to  the  other  member  of  the  firm,  though  made  for  a 
sufficient  consideration,  is  fraudulent  as  to  partnership  credi- 
itors.    lb.  105. 

7.  Partnership:  liability  of  individual  members. — The  separate  and 

individual  property  of  each  member  of  a  partnership  may  be 
subjected  by  suit  against  such  member,  to  the  payment  of 
the  partnership  debts;   and  on  bill  filed  for  that  purpose,   a 
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court  of  equity  will  set  aside  and  annul  any  disposition  of  his 
Individual  property  liable  for  such  debt,  in  fraud  of  such  cred- 
itor, and  subject  said  property  to  the  payment  of  said  debt. 
Steiner  L,  d  L.  Co.  v.  King,  054, 

PAYMENTS. 

1.  Promissory  note:  admission  of   indebtedness    thereon    does    not 

estop  maker  from  denying  payment. — The  fact  that  the  maker 
of  a  note  admitted  to  the  transferee  thereof  that  he  owed  a 
balance  on  said  note  and  promised  to  pay  it  does  not  estop 
the  maker,  upon  being  sued  on  said  note  by  the  transferee, 
from  setting  up  the  defense  that  the  note  had  been  paid,  and 
from  showing  that  there  was  nothing  due  on  the  note.  First 
Nat.  Bank  v.  Chaffln.  246. 

2.  Action  on  a  note  by  transferee ;  testimony  of  maker  as  to  pay- 

ment to  the  payee  in  the  notes  inadmissible. — In  an  action  on 
a  note  by  a  transferee  to  whom  said  note  had  been  transfer- 
red as  collateral  security,  for  a  debt  owing  the  transferee  from 
the  original  payee  in  the  note,  who  after  said  transfer  had 
died,  where  the  defendant,  who  was  the  maker  of  the  note 
pleaded  payment  to  the  payee  without  notice  of  the  transfer, 
or  that  payment  had  been  made  to  him  as  agent  of  the  trans- 
feree, the  defendant  is,  under  the  statute,  (Code  of  1896, 
§1794,  Code  of  1886,  §2765),  incompetent  to  testify  that  he  had 
paid  said  note  to  said  payee;  the  estate  of  the  deceased  payee 
being  interested  in  the  issue  as  to  whether  or  not  the  note  had 
been  paid  by  the  defendant.     lb.  240. 

3.  Payment;  rule  as  to  application  thereof. — ^Where  one  is  indebted 

to  another  on  more  accounts  than  one,  upon  the  debtor's  mak- 
ing a  payment,  it  is  his  right  to  direct  its  application;  and 
if  he  deos  not  direct  how  the  payment  should  be  applied,  the 
creditor  has  the  right  to  apply  it  as  he  pleases.  Turrentine  v. 
Grigsby,  3H0. 

4.  Action  on  a  note;  application  as  to  payment. — In  an  action    on 

a  promissory  note,  where  there  is  an  issue  as  to  whether  or 
not  the  defendant,  in  making  a  payment  to  the  plaintiff,  di- 
rected its  application  to  the  payment  of  the  note  in  suit,  and 
the  testimony  upon  this  issue  was  conflicting,  it  is  error  to 
instruct  the  jury  how  the  alleged  payment  should  be  applied, 
without  first  requiring  them  to  ascertain  whether  or  not  any 
direction  as  to  its  application  was  given  by  the  defendant, 
when  the  payment  was  made.    lb.  380. 

5.  Action  on  a  bill  of  exchange  by  an  indorsee:  payment:  admissi- 

bility of  evidence. — In  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  where  the  defense  interposed 
is  payment  by  the  drawer,  a  list  of  the  drawer's  liabilities  to 
the  indorsee,  which  was  prepared  several  months  after  the 
alleged  payment,  by  the  drawer's  bookkeeper  under  his  in- 
structions and  at  the  request  of  the  indorser.  and  which  list 
contained  the  acceptance  sued  on.  is  admissible  in  evidence 
as  tending  to  show  that  the  bill  of  exchange  accepted  by  the 
defendant  was  still  an  e!xisting,  unpaid  obligation  to  the 
plaintiff  from  the  drawer.     Steiner  d  Lobman  v.  Jeffries,  573. 

6.  Same:    same;    same. — In  an  action  by  an  indorsee   against    the 

acceptor  of  a  bill  of  exchange,  where  the  defense  interposed 
is  payment  of  the  bill  by  the  drawer,  the  fact  that  several 
months  after  the  time  of  the  alleged  payment,  the  drawer 
executed  to  the  acceptor  a  note,  in  which,  together  with 
other  liabilities,  was  included  the  bill  sued  on.  is  admissible 
in  evidence  as  tending    to  show     that  on    the    date    of    the 
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execution  of  said  note,  tlie  drawer  and  the  acceptor  recog:- 
nized  the  bill  of  exchange  sued  on  as  still  due  and  unpaids 
lb.  575. 

7.  Same;  inaufjiciency  of  evidence  to  prove  payment. — In  an  action 

by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
where  under  the  defense  of  payment  by  the  drawer,  set  up 
by  special  plea,  it  is  shown  that  at  the  maturity  of  the  bill 
sued  on,  the  drawer  sent  a  check  for  the  amount  to  the  plain- 
tift  bank  ,but  the  president  of  the  bank  refused  to  apply  the 
check  in  payment  of  said  bill,  insisting  on  applying  it  to 
the  liquidation  of  another  indebtedness  of  the  drawer,  which 
was  agreed  to  by  the  drawer,  and  the  latter  then  instructed 
his  bookkeeper  to  change  the  entry  on  the  stub  of  the  check 
book  so  as  to  show  that  the  check  was  applied  to  the  other 
oebt,  and  not  to  the  bill  sued  on.  and  the  check  was  so  ap- 
plied to  the  other  debt  by  the  plain tifT,  and  afterwards,  at 
the  request  of  the  plaintifT,  the  drawer  made  a  list  of  his  lia- 
bilities to  it  in  which  was  included  the  bill  sued  on,  and 
about  the  same  time  he  executed  to  the  acceptor  a  note  In 
which  was  included,  among  other  liabilities,  the  said  bill 
sued  on,  the  evidence  is  insufficient  to  show  that  the  check 
delivered  to  the  plaintifT  was  received  in  payment  of  the  bill 
sued  on ;  but  on  the  contrary,  it  is  sufficiently  shown  that  the 
application  of  the  check  to  the  other  indebtedness  of  the 
drawer  was  ratified  by  him,  and  that  the  bill  of  exchange 
was  an  existing  unpaid  liability.    Ih.  573. 

8.  Same;  acceptor  has  no  right  to  control  application  of  the  pro- 

ceeds of  the  check. — The  acceptor  of  a  bill  of  exchange  can 
not  control  the  application  of  the  proceeds  of  a  check  given 
by  the  drawer  to  the  indorsee;  and  where  at  the  time  of  de- 
livery of  such  check,  the  drawer  was  otherwise  indebted  to 
the  indorsee,  it  constitutes  no  ground  of  complaint  to  the  ac- 
ceptor, that  before  the  check  so  delivered  was  collected,  the 
drawer  agreed  with  the  indorsee  that  the  proceeds  therefrom 
should  be  applied  to  the  other  indebtedness,  and  that  in  ac- 
cordance with  such  agreement  the  proceeds  were  so  applied. 
lb.  573. 

9.  Same;  liability  of  accommodation  acceptor;   not   entitled    to  de- 

mand for  payment  before  suit. — The  liability  of  the  acceptor 
of  a  bill  of  exchange  not  being  affected  by  the  fact  that  it 
was  an  accommodation  acceptance,  such  acceptor  is  not  enti- 
tled to  a  demand  for  payment  before  suit  brought;  and  in  an 
action  on  such  bill  of  exchange  against  the  acceptor,  the  fact 
that  no  demand  was  made  on  the  defendant  for  payment  be- 
fore the  institution  of  the  suit  is  irrelevant  and  immaterial 
and  not  admissible  in  evidence.    lb.  573. 

PLEADING  AND  PRACTICE. 

1.  Pleading  and  practice;  when  plea  failing  to  answer  whole  com- 

plaint demurrable. — A  plea  addressed  to  a  whole  complaint 
containing  several  counts,  but  which  answers  only  one  of 
such  counts  is  demurrable.    Smith  v.  Heinemcm,  195. 

2.  Same;  joinder  of  counts. — Counts  on  a  promissory  note,  the  com- 

mon count  and  special  counts  declaring  on  a  contract  of  pur^ 
chase  and  claiming  damages  for  the  breach  thereof,  are  all 
in  assumpsit;  and,  therefore,  can  all  be  properly  Joined  in  the 
same  complaint.     Howison  v.  Oakley,  215. 

3.  Same;    when    demurrer   to    two    or   more  counts  properly  over- 

ruled.— When  a  demurrer  is  interposed  to  two  or  more  counts 
of  a  complaint  jointly,  and  only  one  of  such  counts  is  subject 
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to  the  defect  urged,  the  demurrer  is  properly  overruled.  Jb.  215. 

4.  Action  for  failure  to  complete  purchase;  sufficiency  of  demurrer. 

In  an  action  against  a  purchaser  at  the  sale  of  lands  of  a  dece- 
dent on  credit,  under  a  aecreee  of  the  probate  court,  for  failure 
to  complete  the  purchase,  a  complaint  for  the  recovery  of  the 
loss  occasioned  by  a  second  sale,  which  fails  to  aver  that  the 
defendant  was  given  notice  that  his  sureties  were  found  by 
the  court  to  be  insufficient,  and  that  he  had  notice  of  such  in- 
sufficiency and  an  opportunity  to  furnish  satisfactory  sureties, 
or  which  fails  to  aver  facts  from  which  tlie  fact  of  such  notice 
and  opportunity  follows  as  a  necessary  inference,  is  insuffi- 
cient and  bad  on  demurrer,  when  it  appears  from  the  other 
averment  therein  that  the  sale  was  on  credit.    lb.  215. 

5.  Same;    in    action    for   failure  to  complete  purchase,    complaint 

should  aver  acceptance  and  approval  by  the  court. — Since  the 
administrator's  sale  of  lands  of  a  decedent  under  an  order  of 
the  probate  court  is  judicial  in  its  nature  and  subject  to  con- 
firmation by  the  court,  a  complaint  in  an  action  for  the  re- 
covery of  loss  sustained  by  failure  of  the  purchaser  to  com- 
plete the  purchase  by  complying  with  the  terms  thereof,  which 
does  not  aver  that  the  bid  of  the  defendant  was  accepted  and 
approved  by  the  court,  or  that  there  was  any  re-sale  of  the 
land,  and  there  are  averred  in  said  complaint  no  facts  from 
which  the  fact  of  such  acceptance  and  approval  is  a  necessary 
inference,  is  insufficient  and  bad  on  demurrer.    lb.  215. 

6.  Same;  action  for  failure  to  complete  purchase;    sufficient    aver- 

ment in  complaint. — In  an  action  for  the  recovery  of  loss  sus- 
tained by  the  re-sale  of  land  of  a  deceased,  which  was  pur- 
chased by  defendant  at  a  sale  on  credit  under  a  decree  of 
the  probate  court,  which  re-sale  was  occasioned  by  the  failure 
of  the  purchaser  to  complete  the  purchase  by  complying  with 
the  terms  of  the  sale,  the  averment  of  the  complaint  that  the 
probate  court  ordered  a  re-sale  "on  account  of  his  (defend- 
ant's) failure  to  give  notes  with  approved  security,"  and  that 
the  lands  were,  therefore,  sold  in  obedience  to  said  order,  is 
not  demurrable,  since  said  averment  is  sufficient  to  show 
that  the  defendant's  bid  was  accepted  by  the  court,  and  the 
re-sale  was  ordered  solely  because  of  his  failure  to  furnish  the 
required  security.  lb.  215. 
7.  Same;  same;  same. — In  such  a  complaint,  it  is  not  necessary 
to  aver  that  there  was  a  re-sale;  for  if  there  was  no  re-sale  of 
the  lands,  the  plaintift  would  be  entitled  to  recover  actual 
damages  sustained,  the  measure  of  which  damages  would  be 
the  difference  between  the  amount  bid  for  the  land,  as  ac- 
cepted by  the  court,  and  its  market  value  at  the  time  of  the 
breach,  on  the  same  terms.    lb.  215. 

8.  Same;  same:  fact  of  re-sale   not    being   on   the   same   terms   or 

causing  the  injury  to  the  defendant,  no  ground  for  demurrer, 
but  must  be  pleaded. — In  an  action  for  damages  caused  by  the 
failure  of  a  purchaser  of  decedent's  lands,  at  a  sale  under  an 
order  of  the  probate  court,  to  complete  the  purchase  by  com- 
plying with  the  terms  of  the  sale,  where  it  does  not  affirma- 
tively appear  from  tne  complaint  that  a  re-sale  of  the  prop- 
erty was  on  the  same  or  equally  as  beneficial  terms  as  the 
first,  or  was  not  had  until  after  an  unreasonable  delay,  caus- 
ing injury  to  the  defendant,  injury  caused  by  the  change  of 
terms  or  unreasonable  delay  is  a  matter  of  defense,  and  should 
be  set  up  by  the  special  plea.    7b.  215. 

9.  Same;  same;  when  averment  of  complaint    shows    the    defend- 

ant estopped  to  set  up  unreasonable  delay. — In  an  action  for 
damages  caused  by  the  failure  of  the  purchaser  of  lands  of  a 
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decedent,  sold  under  a  decree  of  the  probate  court,  to  complete 
the  purchase  by  complying  with  the  terms  thereof,  the  aver- 
ment in  the  complaint  that  the  said  lands  were  not  re-sold  un- 
til nearly  three  years  after  the  first  sale  by  and  with  the  con- 
sent of  the  defendant,  is  sufficient  to  show  that  the  defendant 
consented  to  the  delay,  and  that  he  thereby  estopped  himseif 
from  setting  up  the  delay  as  a  defense.    lb.  215. 

10.  Same;    same;    pleadifig  and  proof. — When  a  complaint  shows 

that  one  of  two  or  more  elements  of  damages  claimed  is  not 
recoverable,  or  fails  to  aver  facts  to  show  that  such  element  Is 
recoverable,  such  defect  should  be  taken  advantage  of  by  mo- 
tion to  strike,  or  by  objection  to  the  evidence  by  which  it  is 
sought  to  prove  such  damages,  or  by  requests  for  appropriate 
instructions  to  the  jury,  and  not  by  demurrer.    lb.  ilo. 

11.  Same;  same;  fraud  in  sale  is  matter  of  defense  to    be    set   up 

by  plea. — In  an  action  to  recover  the  loss  occasioned  by  re- 
sale of  lands  of  a  decedent's  estate,  which  was  caused  by  the 
failure  of  the  purchaser  to  complete  the  purchase  by  comply- 
ing with  the  terms  of  the  first  sale,  it  is  not  necessary  to 
allege  in  the  complaint  that  the  first  sale  was  fairly  con- 
ducted; since  fraud,  collusion  or  unfariness  of  any  kind  in 
the  conduct -of  such  sale,  is  a  matter  of  defense  to  be  specially 
pleaded.    lb.  21'). 

12.  Same;  same;  action  properly  brought  in  the  name  of  the  heirs. 

An  action  for  damages  for  the  failure  of  a  purchaser  of  a 
decedent's  lands  sold  under  a  decree  of  the  probate  court  for 
partition  among  heirs,  to  complete  the  sale,  may  be  properly 
brought  in  the  names  of  the  heirs;  the  legal  title  to  the  lands 
being  in  such  heirs  and  they  being  entitled  to  the  proceeds 
of  the  sale  thereof,  and  likewise  to  anything  recovered  for 
the  breach  of  the  contract.    lb.  215. 

13.  Same;   same;    sufficient   description  of  parties  plaintiff, — In  an 

action  for  damages  for  the  failure  of  a  purchaser  to  complete 
the  purchase  of  lands  sold  by  an  administrator  for  partition 
among  heirs  under  an  order  of  the  probate  court,  a  complaint 
alleging  that  the  plaintifts  are  "the  heirs  at  law  of  *  *  * 
[said]  deceased."  is  sufficient  on  demurrer  to  show  that 
the  plaintiffs  are  the  only  heirs  of  said  decedent.    lb.  215. 

14.  Pleading  and  practice;  joinder  of  counts. — Counts  on  a  promis- 

sory note,  the  common  count  and  special  counts  declaring  on  a 
contract  of  purchase  and  claiming  damages  for  the  breach 
thereof,  are  all  in  assumpsit;  and,  therefore,  can  all  be  prop- 
erly Joined  in  the  same  complaint.    7b.  215. 

15.  Same;  when  demurrer  to  two  or  more  counts  properly  overruled. 

When  a  demurrer  is  interposed  to  two  or  more  counts  of  a 
complaint  jointly,  and  only  one  of  such  counts  is  subject  to 
the  oefect  urged  the  demurrer  is  properly  overruled.    lb.  215. 

16.  Insurance;  fact  that  insured  had  not  obtained  a  license  to  carry 

on  business  inmaterial. — The  fact  that  one  who  has  insured 
a  stock  of  goods  has  not  procured  a  license  as  required 
by  law  to  carry  on  his  business,  is  immaterial  and  can  not 
affect  the  insurance;  and  in  an  action  on  a  fire  insurance 
policy,  by  which  was  insured  a  stock  of  liquors  and  the  fix- 
tures in  a  saloon,  a  plea  which  sets  up  that  the  plaintifT  had 
not  procured  a  license,  as  required  by  law,  to  retail  spirituous 
liquors,  presents  no  defense.  Manchester  Fire  Assurance  Co. 
V.  Feibelman,  ,iOS. 

17.  Same;  amendment  of  complaint;  when  it  takes  effect. — Where 

the  original  complaint  in  an  action  on  a  fire  insurance  policy 
was  filed,  as  provided  in  the  policy,  within  twelve  months 
after  the  loss,    an    amendment  to  the  complaint  introducing 
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no  new  matter,  which  is  filed  by  leave  of  the  court  after  the 
expiration  of  twelve  months,  relates  back  to  the  hling  of  the 
original  complaint,  and  is  not  barred.    Jb.  308, 

18.  Pleading  and  practice;  when  plea  failing  to  answer  the  entire 

complaint  demurrable. — Where  a  plea,  purporting  to  be  an 
answer  to  the  entire  complaint  in  a  suit  at  law,  is,  as  a  mat- 
ter of  fact,  not  such  an  answer,  it  is  demurrable.    lb.  308. 

19.  Same;  effect  of  videlicit  in  alleging  date  of  transfer  of  policy; 

variance. — In  an  action  on  a  fire  insurance  policy,  which 
plaintift  alleged  had  been  transferred  to  him,  and  in  the  com- 
plaint the  date  of  the  transfer  of  said  policy  is  stated  under 
a  videlicit,  as  having  been  on  the  first  day  of  the  month,  proof 
that  said  transfer  was  on  the  fifth  day  of  said  month,  does 
not  constitute  a  variance  between  the  allegation  and  proof. 
lb.  308. 

20.  Pleading;  error  without  injury  in  sustaining  demurrer  to  plea. 

Error  in  sustaining  a  demurrer  to  a  special  plea  is  error 
without  injury,  and  not  a  ground  of  reversal,  when  the 
record  shows  that  the  defendant  had  the  full  benefit  of  the 
defense  attempted  to  be  presented  under  his  other  pleas. 
Booth  V.  Dexter  8.  F.  Co.,  369. 

21.  Pleading  and  practice;  error  in  sustaining  demurrer  to  special 

count;  when  not  unthout  injury,  although  plaintiff  could  have 
had  the  same  benefit  under  the  common  counts. — When  a 
complaint  contains  the  common  counts  and  a  special  count, 
the  presumption  of  injury  arising  from  error  must  prevail  and 
will  work  a  reversal,  although  the  plaintiff  could,  under  the 
common  counts,  have  given  evidence  of  all  matters  which 
would  have  been  available  under  the  special  count,  unless  it 
affirmatively  appears  that  such  evidence  was  introduced. 
Lambie  v.  Sloss  I.  d  8.  Co.,  'iZl. 

22.  Same;  when  stopping  contractors  no  breach;  sufficiency  of  com- 

plaint.— Where  a  contract  for  the  working  of  a  mine  is 
an  entire  undertaking  to  mine  all  the  coal  in  such  mine,  and 
after  stipulating  that  the  output  of  the  mine  was  to  be  en- 
tirely within  the  control  of  the  owner,  it  was  further  pro- 
vided that  if  the  owner  had  any  orders  for  coal  to  fill  the 
contractor  is  entitled  to  furnish  the  coal  necessary  to  fill 
them,  the  mere  fact  that  the  owner  stops  the  contractor  from 
work  entirely,  is  not  a  breach  of  such  contract,  unless  at  sucn 
time  the  owner  had  orders  for  coal  to  fill;  and  in  an  action 
seeking  to  recover  damages  for  the  breach  of  such  contract 
on  the  part  of  the  owner,  a  complaint  which  alleges  that  the 
defendant  stopped  the  plaintiff  from  working  in  said  mine 
and  has  since  refused  to  allow  plaintiff  to  mine  coal  therein 
under  said  contract,  without  averring  that  the  defendant  had 
orders  to  fill  at  the  time  he  caused  plaintiff  to  cease  mining 
coal,  or  has  had  orders  since  then,  assigns  no  breach  of  said 
contract,  and  is,  therefore,  demurrable.    lb.  .'i21. 

23.  Contract    of    employment;    breach  thereof;  sufficiency  of  com- 

plaint.— In  an  action  for  the  breach  of  a  contract  of  employ- 
ment which  stipulates  that  the  employer  is  to  furnish  to  the 
servant  tools  and  other  materials  for  doing  the  work,  at 
what  such  articles  cost,  a  count  of  the  complaint  which 
alleges  that  the  defendant  charged  the  plaintiff  a  large  sum 
in  excess  of  the  cost  of  the  said  articles  furnished  by  the  de- 
fendant to  the  plaintiff,  under  said  contract,  does  not  assign 
a  breach  of  said  stipulation  in  the  contract;  it  being  neces- 
sary, to  render  the  assignment  of  the  breach  sufficient,  to  fur- 
ther aver  that  the  plaintiff  had  paid  such  excess,  or  was  in 
some  way  damaged  by  the  charge,  lb.  .)^. 
2i.  Interposition  of  claim  in  garnishment    suit;    claimant    can  not 
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take  advantage  of  defects  in  original  suit  to  defeat  garnish- 
iiig  creditors. — The  issue  arising  between  a  garnishing  credi- 
tor and  one  propounding  a  claim  to  the  funds  in  the  hands 
of  the  garnishee  sought  to  be  subjected  is  collateral,  merely, 
to  the  proceedings  in  the  garnishment  and  original  suits 
against  the  debtor;  and  the  claimant  can  not  avail  himself 
of  irregularities  occurring  in  those  suits  to  defeat  the  rights 
of  the  garnishing  creditor.    Merrill   d  Bridges   v,    Vaughan^ 

25.  Claim  suit;  when  irregularities  in  original  suit  unavailable  to 

claimant. — When  a  writ  of  garnishment  is  regular  on  its  face 
and  issued  by  the  proper  officer,  irregularities  In  the  issuance 
of  the  garnishment  and  in  the  service  thereof  are  waived  by 
the  garnishee,  if  he  appears  and  answers  without  objection; 
and  being  thus  waived  by  the  garnishee,  the  claimant  of  the 
fund  admitted  to  he  in  the  garnishee's  hands,  being  brought 
into  court  by  notice  and  propounding  his  claim  thereto,  can 
not  take  advantage  of  such  defects  or  irregularities.    lb.  4S8. 

26.  garnishment  suit;  issuance  of  garnishment  before  pleadings  filed 

does  not  render  the  writ  void. — The  fact  that  an  ancillary 
writ  of  garnishment  as  issued  before  the  complaint  in  the 
original  suit  was  filed,  or  the  summons  issued,  does  not 
render  the  writ  of  garnishment  void,  when  the  summons  was 
issued  and  the  complaint  was  filed  on  the  same  day  as  the 
writ  was  issued;  courts  in  such  cases  taking  no  account  o 
fractions  of  a  day.    lb.  J/SS. 

27.  Action   against   an   accommodation   acceptor  on  a    bill   of   ex- 

change; pleading;  sufficiency  of  rejoinder  to  replication  set- 
ting, up  ratification. — In  an  action  against  an  accommodation 
acceptor  of  a  bill  of  exchange,  where,  to  a  special  plea  setting 
up  that,  with  the  knowledge  and  participation  of  the  plaintiff, 
the  bill  of  exchange  had  been  diverted  from  the  special  uses 
for  which  it  was  intended,  which  formed  the  condition  upon 
which  the  acceptance  was  made,  the  plaintiff  files  a  replica* 
tion,  in  which  he  alleges  that  at  the  time  of  the  acceptance 
tne  drawer  gave  to  the  defendant  his  promissory  note  for  a 
like  amount,  in  satisfaction  of  and  to  secure  him  for  such 
acceptance,  and  that,  before  the  maturity  of  the  note  or  bill 
of  exchange,  the  acceptor  sued  out  an  attachment  against  the 
drawer  for  a  certain  sum,  in  which  was  incluued  said  note, 
and  recovered  Judgment  against  him,  a  rejoinder  which  avers 
that  the  defendant  had  no  knowledge  of  the  diversion  at  the 
time  of  the  suing  out  of  the  attachment,  and  that  atter  learn- 
ing of  the  diversion  he  instructed  his  attorney  to  strike  from 
the  attaciiment  suit  the  note  which  had  been  given  him  as  in- 
demnity, and  not  to  take  Judgment  thereon  in  the  attachment 
suit,  and  to  return  said  note  to  the  drawer,  and  it  is  further 
averred  that  the  acceptor  had  never  asserted  any  claim 
against  the  drawer,  by  reason  of  such  note,  since  he  knew  of 
the  diversion  of  the  bill  sued  on,  such  rejoinder  is  a  com- 
plete answer  to  the  replication  as  setting  up  a  ratification; 
and  the  fact,  that  the  acceptor's  attorney,  contrary  to  his  in- 
structions, did  not  strike  said  note  from  the  suit,  but  recov- 
ered Judgment  thereon,  does  not  preclude  the  acceptor  from 
setting  up  such  instruction  in  avoidance  of  the  alleged  ratifi- 
cation, if  the  rejoinder  clearly  shows  by  its  averments  that 
the  acceptor  received  no  actual  benefit  from  the  taking  of  the 
Judgment  on  said  note,  except  the  mere  existence  of  such 
Judgment,  which,  in  the  rejoinder,  he  remits  and  discharges 
to  the  extent  of  said  note.    Farley  Nat.  Bank  v.  Henderson, 
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28.  Same;   action   against   accommodation   acceptor;   sufficiency  of 

plea. — In  an  action  on  a  bill  of  exchange  against  the  acceptor 
thereof,  a  plea  which  avers  that  the  drawer  requested  the  de- 
fendant to  accept  the  bill  of  exchange  for  his  accommodation 
to  be  used  for  a  specific  purpose  and  with  the  understanding 
that  it  should  be  so  used  and  in  consideration  of  a  promise 
to  so  use  it,  he,  the  defendant,  accepted  the  bill  of  exchange 
sued  on,  sufficiently  shows  the  defendant  to  be  an  accommo- 
dation acceptor;  and  such  a  plea  is  not  demurrable  upon  the 
ground  that  it  fails  to  show  a  want  of  consideration  for  the 
acceptance.    lb.  441- 

29.  Same;   same;   same. — In  an    action    upon    a   bill   of   exchange 

against  the  drawee  who  had  accepted  it,  where  the  defendant 
sets  up  in  a  special  plea,  by  appropriate  averment,  that  the- 
.  bill  of  exchange  sued  on  was  accepted  by  him  solely  for  the 
accommodation  of  the  drawer  and  for  a  special  purpose,  and 
that  the  drawer,  with  the  knowledge  and  participation  of  the 
plaintiff,  had  diverted  the  bill  of  exchange  and  the  proceeds- 
thereof  from  the  purpose  intended,  it  is  not  necessary,  for  the 
sufficiency  of  the  said  plea,  that  it  should  go  further  and  neg- 
ative  any  or  all  facts  from  which  it  might  be  inferred  that 
the  purpose  of  the  acceptance  had  been  substantially  affected 
by  the  means  employed,  nor  is  it  necessary  to  aver  in  said 
plea  that  defendant  was  injured  by  the  diversion,  or  that  his 
interests  were  prejudiced  thereby;  such  facts  constituting 
matiers  for  special  replication.  lb.  ^1. 

30.  Same;  same;  same. — In  such  an  action,  where  the  defendant  sets 

up  that  the  bill  of  exchange  and  the  proceeds  thereof  were 
diverted  from  the  special  purpose  for  which  the  drawer 
agreed  to  use  the  paper,  it  is  essential  to  the  sufficiency  of  the 
plea  presenting  this  defense,  that  it  aver  that  plaintiff  ac- 
quired the  bill  of  exchange  with  knowledge  of  the  terms  and 
condition  upon  which  u  had  been  accepted,  and  knew  of  the 
alleged  diversion  at  the  time  of  receiving  it.  or,  in  the  ab- 
sence of  such  averment,  facts  should  be  alleged  to  show  that 
plaintiff  was  not  a  bona  fide  holder  thereof.    lb.  441. 

31.  Same;    ratification;   sufficiency    of    replication. — In    an    action 

against  an  accommodation  acceptor  of  a  bill  of  exchange, 
where  the  defendant  set  up  by  special  plea  laat  he  indorsed 
the  bill  solely  for  the  accommodation  of  the  drawer  and  for  a 
special  purpose,  and  thai  there  had  been  a  diversion  of  the 
bill  of  exchange  by  the  plaintiff  from  the  express  purpose 
for  which  it  was  accepteu,  with  knowledge  that  it  had  been 
diverted,  a  replication  to  said  plea  which  avers  simply  that 
the  detendant  ratified  the  diversion  of  the  bill  after  knowl- 
edge that  it  had  been  diverted,  is  insufficient;  since  when  a 
ratification  is  relied  upon,  it  is  necessary  to  allege  the  facts 
constituting  such  ratification.    lb.  ^^i. 

PROBATE  COURTS. 

See  Courts,  sub-title. 

PROMISSORY  NOTES. 

1.  Promissory  note;  admission  of  indebtedness  thereon  does  not 
estop  maker  from  denying  payment. — The  fact  that  the  maker 
of  a  note  admitted  to  the  transferee  thereof  that  he  owed  a 
balance  on  said  note  and  promised  to  pay  it  does  not  estop 
the  maker,  upon  being  sued  on  said  note  by  the  transferee. 
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from  setting  up  the  defense  that  the  note  had  been  paid,  and 
from  showing  that  there  was  nothing  due  on  the  note.  First 
Nat.  Bank  v.  Chaffln,  2^6. 

2.  Action  on  a  note  by  transferee;   testimony  of  maker  as  to  pay- 

ment to  the  payee  in  the  notes  inadmissible. — In  an  action  on 
a  note  by  a  transferee  to  whom  said  note  had  been  transferred 
as  collateral  security,  for  a  debt  owing  the  transferee  from 
the  original  payee  in  the  note,  who  after  said  transfer  had 
died,  where  the  defendant,  who  was  the  maker  of  the  note 
pleaded  payment  to  the  payee  without  notice  of  the  transfer, 
or  the  payment  had  been  made  to  him  as  agent  of  the  trans- 
feree, the  defendant  is,  under  the  statute,  (Code  of  1896, 
§1794;  Code  of  1886,  §2765),  incompetent  to  testify  that  he  had 
paid  said  note  to  said  payee;  the  estate  of  the  deceased  payee 
being  interested  in  the  issue  as  to  whether  or  not  the  note  had 
been  paid  by  the  defendant.  lb.  Jj^G. 

3.  Promissory  note;  when  sufficient  consideration  shown  on  its  face. 

Where  a  note  recites  that  it  was  given  for  "value  received," 
there  is  a  sufficient  expression  of  consideration  on  its  face  to 
taKe  the  note  without  the  influence  of  the  statute  of  frauds. 
Booth  V.  Dexter  Fire  Co.,  3(i9. 

4.  8ame:    when    consideration    can    be    proved    by  parol  evidence. 

When  a  note  recites  that  it  was  given  for  **value  received,"  it 
is  permissible  to  show  by  parol  evidence  what  was  the  reai 
consideration  of  said  note.    lb.  369. 

5.  Same:  action  by  a  corporation;  when  minutes  of  meeting  admissi- 

ble in  evidence. — In  an  action  brought  by  a  corporation  on  a 
promissory  note,  given  by  one  of  the  stockholders,  who  had 
served  as  treasurer  in  the  settlement  of  a  claim  against  him 
for  the  loss  of  corporate  funds,  the  minutes  of  the  meeting  of 
the  plaintiff  corporation,  at  which  the  defendant  was  present 
and  when  action  was  taken  regarding  the  giving  of  the  note 
sued  on,  are  admissible  in  evidence  for  the  purpose  of  showing 
what  was  done  at  said  meeting,  in  reference  to  the  giving  of 
the  note  by  the  defendant,  and  its  acceptance  by  the  plaintiff 
in  settlement  of  its  claim  against  him.      lb.  369. 

6.  Action  on  a  note;  relevancy  of  evidence. — In  an  action  on  a  prom- 

issory note,  where  the  defendant  claims  that  at  a  specified 
time  he  made  a  payment  on  the  note  sued  on.  with  money- 
borrowed  from  a  third  person,  to  whom  he  had  given  his  note 
therefor,  the  note  so  given  and  the  testimony  of  such  third 
person  as  to  the  date  and  amount  of  the  loan,  are  admissible 
in  evidence,  in  rebuttal  of  testimony  tending  to  show  that 
such  payment  was  not  made  on  the  note  sued  on.  Turrentine 
V.  Grigsby,  380. 

7.  Same:   same. — In  an  action  on  a  note,   where   it  appears   from 

the  evidence  that  the  defendant  had  written  a  new  note  for 
a  certain  sum  to  be  given  the  plaintiff  as  evidencing  his  in- 
debtedness, but  which  note  he  afterwards  refused  to  sign, 
such  note  is  prima  facie  an  admission  that  the  defendant  was 
indebted  to  the  plaintiff  for  that  amount;  and  is,  therefore, 
admissible  in  evidence,  in  connection  with  whatever  explana- 
tory or  contradictory  evidence  may  be  offered  by  the  defend- 
ant,   lb.  380. 

8.  Same:    burden    of    proof. — In    an  action  on  a  promissory  note, 

where  the  defendant  pleads  payment,  the  burden  is  upon 
him  to  prove  such  payment;  and  if  the  testimony  as  to 
whether  or  not  the  note  sued  on  had  been  paid  is  evenly 
balanced  or  in  equilibrium,  judgment  must  be  for  the  plaintiff. 
lb.  380. 

9.  Action  on  a  note;    application  as  to  payment. — In  an  action  on 
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a  promissory  note,  where  there  Is  an  issue  as  to  whether  or 
not  the  defendant,  in  making  a  payment  to  the  plaintiff,  di- 
rected its  application  to  the  payment  of  the  no^e  in  suit,  and 
the  testimony  upon  this  issue  was  conflicting;  it  is  error  to 
instruct  the  Jury  how  the  alleged  payment  should  be  applied, 
without  first  requiring  them  to  ascertain  whether  or  not  any 
direction  as  to  its  application  was  given  by  the  defenaant, 
when  the  payment  was  made.    lb.  380. 

PUBLIC  PARKS. 
See  Parks. 

QUO  WARRANTO. 

1.  Quo  warranto;  when  properly  resorted  to. — ^Where  after  a  tax 
assessor  has  been  suspended  from  office  by  the  Governor,  and 
the  one  who  succeeds  him  by  appointment  of  the  Governor 
is  styled  tax  commissioner,  but  discharges  the  duties  of  the 
office  of  tax  assessor,  quo  warranto  is  the  proper  remedy  for 
the  suspended  tax  assessor  to  resort  to  in  order  to  test  such 
incumbent's  right  to  his  office.    Nolen  v.  State,  154. 

RAILROADS. 

1.  Railroads;    payment    of    judgment    by    garnishee  no  defense  to 

subsequent  action  by  its  creditor. — In  an  action  by  an  em- 
ploye of  a  railroad  company,  doing  business  in  this  State  and 
in  the  State  of  Tennessee,  to  recover  wages  or  compensation 
for  work  done  here,  plaintiff  being  then  and  still  a  resident 
of  Alabama,  a  judgment  rendered  against  the  defendant  com-  . 

pany  in  Tennessee   under  a   garnishment    issued    in  a    suit  ^^ 

wherein  the  present  plaintiff  was  defendant  but  was  not  per- 
sonally served  with  notice  thereof,  and  did  not  voluntarily 
appear,  and  the  payment  of  such  Judgment  by  the  garnishee, 
constitute  no  defense  to  the  present  action,  although  in  the 
suit  in  Tennessee  service  may  have  been  had  on  the  present 
plaintiff  by  publication  in  accordance  with  the  laws  of  that 
State.    L.  d  N.  R.  R.  Co.  v.  Nash,  477. 

2.  Conveyance  of  right  of  way  over  homestead  land;  invalid  unless 

wife  joins  in  conveyance. — For  the  validity  of  the  granting 
of  a  right  of  way  to  a  railroad  company  by  a  married  man 
through  his  homestead,  it  is  necessary  that  the  wife  should 
consent  thereto  and  join  in  the  conveyance,  (Const.  Art.  X, 
§2:  Code  of  1886,  §2508;  Code  if  1896,  §2034);  and  the  con- 
veyance by  a  husband  of  a  right  of  way  over  a  homestead, 
by  an  instrument  in  writing  duly  executed  by  him,  but  in 
which  the  wife  does  not  join,  is  void,  and  has  no  operation 
against  the  husband  by  estoppel  or  otherwise.  Cowan  v.  8o. 
R.  Co.,  5,^. 

3.  Equitable  estoppel;   when   owner  of   lands  estopped  from  main- 

taining ejectment  for  a  right  of  way  by  a  railroad;  rights  of 
owner. — When  the  owner  of  land  has  knowledge  of  the  fact 
that  a  railroad  company  is  proceeding  to  locate  and  construct 
its  road  on  its  lands,  and  allows  it  to  expend  large  sums  of 
money  for  this  purpose,  without  forbidding  it  to  proceed,  he 
is  estopped  from  evicting  said  railroad  by  ejectment;  and 
there  only  remains  to  the  owner  a  right  of  compensation  for 
the  lands  so  used  and  occupied.    lb.  oo^. 

4.  Same;   liability  of  railroad  company  for  right  of  way;  right  of 
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owner  to  maintain  hill  to  recover  compensation  therefor. 
One  who  permits  a  railroad  company,  without  interference, 
to  construct  its  road  over  his  land,  is  not  thereby  estopped 
to  claim  compensation  for  the  right  of  way  so  used;  and 
when  the  right  of  way  has  not  been  acquired  by  the  railroad 
company,  either  by  valid  conveyance  or  under  ad  qiiod 
damnum  proceedings  for  such  purpose,  the  owner  can  main- 
tain a  bill  in  equity  to  recover  compensation  for  the  taking 
and  using  his  lands  as  a  right  of  way.    lb.  554- 

5.  Same;  same:  injunction. — Where  the  owner  of  lands  files  a  bill. 

seeking  to  recover  compensation  from  a  railroad  company 
for  the  use  of  his  lands  as  a  right  of  way,  without  having 
properly  acquired  them,  if  necessary,  the  bill  will,  be  made 
effective  by  injunction,  until  the  damages  are  properly  ascer- 
tained or  until  the  railroad  obtains  the  right  of  way  in  legal 
proceedings.    Ih.  55^. 

6.  Same;  same;  measure  of  damages. — Where  a  railroad  company 

has  entered  upon  the  lands  of  another  and  constructed  its 
road  through  them,  without  the  owner's  consent  and  with- 
out resort  to  statutory  proceedings  to  condemn  the  right  of 
way,  the  measure  of  compensation  to  which  the  owner  is  en- 
titled, is  not  the  increased  value  of  the  land  at  the  time  of 
the  institution  of  the  suit  for  the  recovery  of  such  compen- 
sation, caused  by  the  improvements  erected  by  the  railroad 
company,  but  the  value  of  the  lands  when  taken  by  the  rail- 
road, and  the  injury  or  diminution  in  the  value  thereof 
caused  to  the  contiguous  lands,  together  with  interest  on  the 
sum  thus  ascertained.    lb.  o5Ji. 

7.  Bill  in  equity  against  railroad  for  right  of  way  over  homestead; 

wife  not  a  proper  party. — Where  the  owner,  who  is  a  mar- 
ried man,  flies  his  bill  in  equity  to  recover  compensation  from 
a  railroad  company  for  damages  for  using  a  part  of  his  home- 
stead as  a  right  of  way,  upon  his  death,  a  suit  should  be  re- 
vived in  the  name  of  his  administrator;  and  if,  in  the  bill  of 
revivor,  the  widow  of  the  deceased  and  his  heirs  are  made 
parties  complainant,  there  is  a  misjoinder.    lb.  554. 

8.  Conveyance  of  right  of  way  over  homestead  land;  invalid  unless 

wife  joins  in  conveyance;  selection  of  homestead  after  sale 
does  not  change  invalidity  of  deed. — Where  an  instrument 
conveying  a  right  of  way  over  a  homestead  is  void  because 
the  wife  did  not  join  therein,  the  fact  that  the  homestead 
through  which  the  right  of  way  was  conveyed,  was  selected 
from  a  body  of  land  larger  than  the  area  provided  by  law, 
and  that  such  selection  was  made  after  the  void  deed  was 
executod,  does  not  affect  the  invalidity  of  the  deed  or  give 
to  the  grantee  any  greater  rights  thereunder,  and  does  not 
estop  the  grantor  from  exercising  his  right  to  have  the  said 
deed  declared  null  and  void.    lb.  554- 

9.  Liability  of  railroad  company  for  right  of  way;   right  to  main- 

tain bill  against  successor  of  original  company. — A  bill  In 
equity  seeking  compensation  for  a  right  of  way  over  com- 
plainants' land,  can  be  maintained  against  a  railroad  com- 
pany which  is  shown  to  be  the  grantee  or  successor  of  the 
company  which  first  took  the  land  as  a  right  of  way,  when  - 
it  is  shown  that  the  defendant  company  had  succeeded  to  the 
rights  of  the  company,  which  built  the  railroad,  and  was, 
at  the  time  of  the  Institution  of  the  suit.  In  possession  of 
such  right  of  way  and  operating  the  road.    lb.  554- 
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1.  Redemption  of  lands  under  statute;  when  ratification  of    lease 

or  attornment  from  tenant  not  shown. — Where,  after  the  pur- 
chase of  lands  at  a  sale  foreclosing  a  mortgage  thereon,  the 
purchaser  leases  to  another  the  lands  for  a  term  of  years, 
separate  notes  for  each  year  being  taken  for  the  rent,  and 
shortly  before  the  expiration  of  the  first  year,  and  while  the 
lessee's  crop  was  outstanding,  the  mortgagor  redeems  said 
lands  under  the  statute,  and  then  conveys  them  to  a  third 
person,  the  fact  that  such  third  person  accepted  from  the 
lessor  the  rent  note  for  that  current  year,  but  refused  to  ac- 
cept the  lease  or  either  rent  note  for  the  remaining  years, 
does  not  constitute  a  ratification  of  the  lease  or  an  election 
on  the  part  of  the  vendee  of  the  mortgagor  to  accept  attorn- 
ment from  the  tenant  under  the  terms  of  the  lease.  Tyson 
V.  Chestnut,  387. 

2.  Ratification;  sufficiency  of  replication. — In  an  action  against  an 

accommodation  acceptor  of  a  bill  of  exchange,  where  the  de- 
fenaant  set  up  by  special  plea  that  he  indorsed  the  bill  solely 
for  the  accommodation  of  the  drawer  and  for  a  special  pur- 
pose, and  that  there  had  been  a  diversion  of  the  bill  of  ex- 
change by  the  plaintiff  from  the  express  purpose  for  which  ic 
was  accepted,  with  knowledge  that  it  had  been  diverted,  a  re- 
plication to  said  plea  which  avers  simply  that  the  defendant 
ratified  the  diversion  of  the  bill  after  knowledge  that  it  had 
been  diverted,  is  insufficient;  since  when  a  ratification  is  relied 
upon,  it  is  necessary  to  allege  the  facts  constituting  such  rati- 
fication.   Farley  Nat.  Bank  v.  Henderson,  ^1. 

3.  Same;    client* s    instruction    to    his    attorney    to  withdraw  suit 

relieves  the  former  from  effect  of  judgment. — A  client  may, 
after  suit  is  brought,  revoke,  in  part,  the  authority  previously 
given  to  his  attorney  to  institute  suit  against  the  same  per- 
son on  several  claims,  by  instructing  him  to  withdraw  one  of 
said  claims  from  suit;  and  by  so  instructing  his  attorney,  the 
client,  if  he  had  not  received,  or,  having  received,  had  not 
retained  any  benefit  from  the  disobedience  of  his  instructions, 
can  escape  the  effect  of  such  disobedience  on  the  part  of  the 
attorney,  which  results  in  a  Judgment  on  the  claim  directed 
to  be  withdrawn  from  the  suit  and  which  would,  otherwise, 
have  amounted  to  a  ratification  by  the  client  of  an  act  discon- 
nected with  such  suit.    7b.  W. 

4.  Action    against    an    accommodation    acceptor   on    a    hill    of    ex- 

change; pleading;  sufficiency  of  rejoinder  to  replication  set- 
ting up  ratification. — In  an  action  against  an  accommodation 
acceptor  of  a  bill  of  exchange,  where,  to  a  special  plea  setting 
up  that,  with  the  knowledge  and  participation  of  the  plaintiff, 
the  bill  of  exchange  had  been  diverted  from  the  special  uses 
for  which  it  was  intended,  which  formed  the  condition  upon 
which  the  acceptance  was  made,  the  plaintiff  files  a  replica- 
tion, in  which  be  alleges  that  at  the  time  of  the  acceptance 
the  drawer  gave  to  the  defendant  his  promissory  note  for  a 
like  amount,  in  satisfaction  of  and  to  secure  him  for  such 
acceptance,  and  that,  before  the  maturity  of  the  note  or  bill 
of  exchange,  the  acceptor  sued  out  an  attachment  against  the 
drawer  for  a  certain  sum,  in  which  was  included  said  note, 
and  recovered  judgment  against  him,  a  rejoinder  which  avers 
that  the  defendant  had  no  knowledge  of  the  diversion  at  the 
time  of  the  suing  out  of  the  attachment,  and  tnat  after  leari^- 
ing  of  the  diversion  he  instructed  his  attorney  to  strike  from 
the  attachment  suit  the  note  which  had  been  given  him  as  in- 
demnity, and  not  to  take  Judgment  thereon  in  the  attachment 
suit,  and  to  return  said  note  to  the  drawer,  and  it  is  further 
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averred  that  the  acceptor  had  never  asserted  any  claim 
against  the  drawer,  by  reason  of  such  note,  since  he  knew  of 
the  diversion  of  the  bill  sued  on,  such  rejoinder  is  a  com- 
plete answer  to  the  replication  as  setting  up  a  ratification; 
and  the  fact,  that  the  acceptor's  attorney,  contrary  to  his  in- 
structions, did  not  strike  said  note  from  the  suit,  but  recov- 
ered Judgment  thereon,  does  not  preclude  the  acceptor  from 
setting  up  such  instruction  in  avoidance  of  the  alleged  ratifi- 
cation, if  the  rejoinder  clearly  shows  by  its  averments  that 
the  acceptor  received  no  actual  benefit  from  the  taking  of  the 
judgment  on  said  note,  except  the  mere  existence  of  such 
Judgment,  which,  in  the  rejoinder,  he  remits  and  discharges 
to  the  extent  of  said  note.    lb.  ^1. 

5.  Husband  and  wife;  ratification, — Where  a  married  woman,  know- 

ing that  her  husband  had,  in  her  behalf,  voted  the  stock  she 
owned  in  a  corporation  in  favor  of  the  transfer  by  said  cor- 
poration of  all  of  its  assets  to  another  corporation,  for  the 
stock  of  the  latter  company  to  be  given  to  the  stockholders 
of  the  former  company,  subsequently  disposes  of  a  part  of 
the  stock  of  the  latter  company  so  received,  she  thereby  rati- 
fies her  husband's  act.    Hoene  v.  PoUak,  617. 

6.  Same;   ratification    by  wife  of   husband*8  act  not  affected  by  in- 

ability to  read  or  write. — The  acts  of  a  married  woman, 
which  constitute  a  ratification  of  her  husband's  acts  with  re- 
spect to  her  separate  personal  property  do  not  lose  their 
binding  force  and  effect  by  the  fact  that  she  could  not  read 
or  write  and  understood  English  with  difficulty,  where  no 
advantage  is  shown  to  have  been  taken  of  her  ignorance.  lb. 
611. 

RECOUPMENT. 

1.  Plea  of  recoupment;  burden  of  proof. — A  plea  of  recoupment  being 

in  the  nature  of  a  new  suit  begun  by  the  defendant  against 
the  plaintiff,  a  Joinder  in  issue  on  such  plea,  places  upon  the 
defendant  the  burden  of  proving  all  the  material  allegations 
of  the  plea.    Moore  v.  Barber  Asphalt  Paving  Co.,  563. 

2.  Same;  same;  action  to  recover  for  price  of  merchandise  sold. — In 

an  action  to  recover  the  price  of  certain  articles  of  merchan- 
dise sold  in  a  specified  quantity,  after  inspection,  a  plea  of 
recoupment  which  alleges  that  there  was  a  failure  to  de- 
liver to  the  defendant  the  specified  quantity,  and  as  a  result 
the  plaintiff  suffered  damages,  is  not  sustained,  where  there 
is  no  evidence  submitted  to  the  jury  from  which  they  could 
ascertain  the  fact  that  the  defendant  was  damaged  by  the 
alleged  failure,  and  the  extent  of  such  damage,    lb.  563. 

REDEMPTION. 

1.  Redemption  by  making  equitable  contribution;  equity  of  bill. 
Where  after  the  execution  of  a  mortgage,  the  mortgagor  con- 
veys to  his  son  and  daughter,  respectively,  by  separate  deeds, 
all  of  his  right,  title  and  interest  to  several  and  distinct 
portions  of  the  mortgaged  premises,  and  subsequently  the 
mortgage  is  foreclosed  by  a  sale  under  the  power  contained 
therein,  and  from  the  purchaser  at  said  sale  the  son  redeems 
all  of  the  lands,  refusing  to  allow  the  daughter  to  join  with 
him  in  such  redemption,  the  son  as  such  redemptor,  becomes 
the  equitable  assignee  of  the  mortgage,  and  as  such  is  en- 
titled to  contribution  from  the  daughter,  before  she  can  have 
her  part  of  the  lands  released  from  under  the  mortgage;  and 
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upon  the  son^s  refusal  to  allow  her  to  contribute,  she  can  file 
a  bill  to  compel  him  to  allow  her  to  make  equitable  contrlbu- 
tion,  and  thereby  release  her  lands  from  any  claim  he  may 
have  as  the  equitable  assignee  of  the  mortgage.  (Brickell, 
C.  J.,  and  Coleman,  J.,  dissenting.)    Jones  v.  Maticin,  S\l. 

2.  Redemption  from  mortgtige  sale:  payment  or  tender  to  guardian 

or  minor  sufficient . — Where  at  a  sale  foreclosing  a  mortgage, 
the  land  Is  purchasea  by  a  minor,  redemption  under  the 
statute  (Code  of  1886,  §1881;  Code  of  1896.  §3507),  can  be 
made  by  the  payment  or  tender  of  the  purchase  money  with 
10  per  cent,  per  annum  thereon,  and  all  lawful  charges  to 
the  eruardian  of  said  minor;  and  upon  such  payment  or  ten- 
der lO  ihe  eruardian,  the  title  is  divested  out  of  the  ward  and 
invested  in  the  redemptioner.    Tyson  v.  Chestnut,  387, 

3.  Redemption   of   lands   under  statute:   when  ratification  of  lease 

or  attornment  from  tenant  not  shown. — Where,  after  the  pur- 
chase of  lands  at  a  sale  foreclosing  a  mortgage  thereon,  the 
purchaser  leases  to  another  the  lands  for  a  term  of  years, 
separate  notes  for  each  year  being  taken  for  the  rent,  and 
shortly  before  the  expiration  of  the  first  year,  and  while  the 
lessee's  crop  was  outstanding,  the  mortgagor  redeems  said 
lands  under  the  statute,  and  then  conveys  them  to  a  third 
person,  the  fact  that  such  third  person  accepted  from  the 
lessor  the  rent  note  for  that  current  year,  but  refused  to  ac- 
cept the  lease  or  either  rent  note  for  the  remaining  years, 
does  not  constitute  a  ratification  of  the  lease  or  an  election 
on  the  part  of  the  vendee  of  the  mortgagor  to  accept  attorn- 
ment from  the  tenant  under  the  terms  of  the  lease.    lb.  SS7. 

RENT. 

See  Landlord  and  Tenant. 

RETAILING  SPIRITUOUS  LIQUORS. 
See  Criminal  Law,  svb-title. 

REVIVOR  OF  ACTIONS. 
See  Actions,  1. 
RIGHT  OF  WAY. 
See  Easements. 
SALES. 

1.  Sale  of  decedent's   lands:  sales   by  personal  representative  un- 

der decree  of  probate  court  judicial. — Under  the  statutes 
authorizing  the  sales  of  lands  of  a  decedent  by  the  executor 
or  administrator  of  his  estate,  under  a  decree  of  the  probate 
court,  (Code  of  1896,  §§173-176).  such  sales  are  essentially 
and  strictly  Judicial  sales,  in  which  the  court  is  the  real  ven- 
dor and  the  executor  or  administrator  is  the  mere  agent  of 
the  court,  through  whom  the  negotiations  are  conducted. 
Howison  V.  Oakley.  215. 

2.  Same:  duty  of  probate  court  when  sale  is  vacated. — If,  for  any 

of  the  causes  enumerated  in  the  statute,  a  sale  of  the  lands  of 
a  decedent,  ordered  by  decree  of  the  probate  court,  is  subse- 
quently vacated,  it  is  the  duty  of  the  court,  under  the  statute, 
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(Ckxle  of  1896,  §176),  to  order  a  re-sale  of  the  lands,  which 
must  be  advertised  and  conducted,  in  all  respects,  as  the  first 
sale,  but  need  not  necessarily,  be  on  the  same  terms.  lb.  215. 

3.  Same;   measure   of   damages   for  failure    to    comply   toith   the 

terms  of  sale. — When  the  successful  bidder  at  the  sale  of  a 
decedent's  lands  under  the  probate  decree  fails  to  complete  the 
purchase  by  complying  with  the  terms  thereof,  the  land  may 
be  re-sold  at  hia  risk;  and  if  a  less  price  be  brought  at  the 
second  sale,  the  first  purchaser  becomes  liable  to  the  person 
injured  by  his  default,  for  the  difference  between  the  amount 
paid  at  the  first  sale,  and  the  price  brought  at  the  second,  to- 
gether with  the  expenses  of  the  second  sale.    lb.  215. 

4.  Same;    implied    conditon    in    contract    of    purchase. — In     every 

Judicial  sale,  there  is  a  condition  implied  by  law,  which  does 
not  depend  on  any  expression  of  the  condition  in  the  order  of 
sale,  or  in  the  terms  announced  at  the  time  of  the  sale,  that  if 
the  purchaser  fails  to  comply  with  the  terms  of  the  purchase, 
if  accepted  by  the  court,  the  land  may  be  re-sold  at  his  risk, 
and  he  will  pay  the  deficiency  arising  on  the  second  sale,  to- 
gether with  the  expenses  thereof.  lb.  215. 

5.  Same;   upon  a  re-sale  the  difference  in  the  amount  of  the  sales, 

together  uHth  the  cost  is  stipulated  damages. — ^Where  the  pur- 
chaser, at  the  sale  of  a  decedent's  lands  under  an  order  of  the 
probate  court,  fails  to  complete  the  purchase  by  complying 
with  the  terms  thereof,  and  there  is  a  re-sale,  the  difference 
between  the  amount  paid  at  the  first  sale  and  the  price 
brought  at  the  second,  together  with  the  costs  of  the  second 
sale,  is  in  the  nature  of  damages  stipulated  by  the  parties, 
and  recoverable  as  such ;  and  if,  for  any  cause,  such  stipulated 
damages,  which  are  the  measure  of  recovery  for  failure  to 
complete  the  sale,  are  not  recoverable,  there  can  be  no  recov- 
ery at  all.  not  even  of  nominal  damages.    Jb.  215. 

6.  Same;  when  there  is  no  re-sale;   measure  of  damages. — In  such 

case,  if,  after  the  failure  of  the  purchaser  to  complete  his  sale 
by  complying  with  its  terms,  there  is  no  re-sale  of  the  prop- 
erty, the  implied  agreement  as  to  the  measure  of  damages  is 
no  longer  binding  on  the  parties;  and  in  that  event  there  can 
be  a  recovery  of  the  actual  damages  sustained,  the  measure  of 
which  damages  is  the  difference  between  the  amount  bid  and 
agreed  to  be  paid  and  the  market  value  of  the  land  at  the 
time  of  the  breach,  sold  on  the  same  terms.    Jb.  215. 

7.  Same;  recovery  of  liquidated  damages;  sufficiency  of  complaint. 

The  liquidated  damages  recoverable  from  a  purchaser  at  a 
sale  of  decedent's  lands  under  an  order  of  the  probate  court, 
who  fails  to  complete  said  sale  by  complying  with  the  terms 
thereof,  being  composed  of  two  separate  and  distinct  terms, 
(1)  the  difference  between  the  amount  paid  at  the  first  sale 
and  that  brought  at  the  second,  and  (2),  the  necessary  ex- 
penses incurred  by  reason  of  the  second  sale,  in  an  action 
against  such  purchaser  for  the  breach  of  his  contract,  a  com- 
plaint claiming  both  items  as  damages  is  not  demurrable  be- 
cause it  fails  to  show  that  the  plaintiff  is  entitled  to  recover 
only  one  of  the  items,  if  it  contains  sufficient  allegations  to 
justify  a  recovery  of  the  other.    lb.  215. 

8.  Same:    to    fix    lability,    the    re-sale    must     be    upon   the   same 

terms  and  without  unreasonable  delay. — In  order  that  a  pur- 
chaser of  a  decedent's  lands  at  a  sale  under  a  decree  of  the 
probate  court  shall  be  held  liable  for  loss  occasioned  by  a  re- 
sale, made  necessary  by  his  default  in  complying  with  the 
terms  of  the  first  sale,  the  second  sale  must  be  upon  the  same 
or  equally  beneficial  terms  as  the  first,  and  after  no  unreason- 
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able  delay,  or  at  least  there  must  be  no  injury  caused  thereby 
to  the  first  purchaser;  and  if  chis  condition  as  to  the  second 
sale  is  not  observed,  the  liability  of  the  first  purchaser  is  con- 
fined to  the  necessary  expenses  incurred  by  reason  of  the  sec- 
ond sale.  And  this  rule  is  not  affected  or  changed  uy  the  fact 
that  the  defaulting  purchaser  also  becomes  the  purchaser  at 
the  second  sale.    lb.  215. 

9.  Same;    security    for    purchase    money    provided    by    staiute; 

neither  court  nor  personal  representative  has  power  to  de- 
mand different  security. — When  the  lands  of  a  decedent  are 
sold  on  credit  by  a  decree  of  the  probate  court,  the  manner  in 
which  the  payment  of  the  purchase  money  must  be  secured  Is 
not  left  to  the  court  nor  to  the  executor  or  administrator  to 
determine,  but  Is  prescribed  by  statute,  which  provides  that 
"the  executor  or  administrator  must  secure  the  purchase 
money  by  taking  the  notes  or  bonds  of  the  purchaser  with  a. 
least  two  sufficient  sureties,"  (Code  of  1896.  9171),  and 
neither  the  court  nor  the  executor  or  administrator  has  power 
to  authorize  or  demand  security  of  a  different  character;  and 
upon  the  tender  by  the  purchaser  of  his  notes  or  bonds  with 
two  sufficient  sureties,  he  is  entitled  to  demand  that  the  sale 
be  confirmed.    lb.  215. 

10.  Same;   same;    when  security  insufficient,    purchaser  should    be 

notified  thereof,  before  sale  vacated. — ^Where  the  lands  of  a 
decedent  are  sold  on  credit  by  decree  of  the  probate  court,  the 
purchaser  at  said  sale  is  not  in  default,  so  as  to  become  re- 
sponsible for  a  loss  occasioned  by  a  re-sale  merely  because, 
when  the  sale  is  reported  to  the  court,  it  ascertains  from  the 
evidence  presented  that  the  sureties  on  the  notes  are  insuffi- 
cient; but  the  condition  precedent  to  the  first  purchaser's  lia- 
bility for  failure  to  complete  the  purchase  is  that  he  should 
be  notified  of  such  finding  by  the  court,  and  be  given  an  op- 
portunity to  furnish  sureties  satisfactory  to  the  court,  and 
without  a  compliance  with  this  condition,  the  court  is  not. 
justified  under  the  statute,  (Code  of  1896,  9175).  in  vacating 
the  first  sale  and  ordering  a  re-sale  at  the  risk  of  the  first  pur- 
chaser,   lb.  215. 

11.  Same;   same;   same;   sufficiency    of   demurrer. — In     an    action 

against  a  purchaser  at  the  sale  of  lands  of  a  decedent  on 
credit,  under  a  decree  of  the  probate  court,  for  failure  to  com- 
plete the  purchase,  a  complaint  for  the  recovery  of  the  loss 
occasioned  by  a  second  sale,  which  fails  to  aver  that  the  de- 
fendant was  given  notice  that  his  sureties  were  found  by  the 
court  to  be  insufficient,  and  that  he  had  notice  of  such  insuffi- 
ciency and  an  opportunity  to  furnish  satisfactory  sureties,  or 
which  fails  to  aver  facts  from  which  the  fact  of  such  notice 
and  opportunity  follows  as  a  necessary  inference,  is  insuffi- 
cient and  bad  on  demurrer,  when  it  appears  from  the  other 
averments  therein  that  the  sale  was  on  credit.    lb.  215. 

12.  Same;  in   action   for  failure   to   complete  purchase,  complaint 

should  aver  acceptance  and  approval  by  the  court. — Since  the 
administrator's  sale  of  lands  of  a  decedent  under  an  order  of 
the  probate  court  is  Judicial  in  its  nature  and  subject  to  con- 
firmation by  the  court,  a  complaint  in  an  action  for  the  re- 
covery of  loss  sustained  by  failure  of  the  purchaser  to  com- 
plete the  purchase  by  complying  with  the  terms  thereof,  which 
does  not  aver  that  the  bid  of  the  defendant  was  accepted  and 
approved  by  the  court,  or  that  there  was  any  re-sale  of  the 
land,  and  there  are  averred  in  said  complaint  no  facts  from 
which  the  fact  of  such  acceptance  and  approval  is  a  necessary 
inference,  is  insufficient  and  bad  on  demurrer.    lb.  215, 
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13.  Same;  action  for  failure  to  complete  purchase;  aufllcient  aver- 

ment in  complaint, — In  an  action  for  the  recovery  of  loss  sus- 
tained by  the  re-sale  of  land  of  a  deceased,  which  was  pur- 
chased by  defendant  at  a  sale  on  credit  under  a  decree  of 
the  probate  court,  which  re-sale  was  occasioned  by  the  failure 
of  the  purchaser  to  complete  the  purchase  by  complying  with 
the  terms  of  the  sale,  the  averment  of  the  complaint  that  the 
probate  court  ordered  a  re-sale  '*on  account  of  his  (defend- 
ant's) failure  to  give  notes  with  approved  security,"  and  that 
the  lands  were,  therefore,  sold  in  obedience  to  said  order,  is 
not  demurrable,  since  said  averment  is  sufflcieni  to  show 
that  the  defendant's  bid  was  accepted  by  the  court,  and  the 
re-sale  was  ordered  solely  because  of  his  failure  to  furnish  the 
required  security.    /6.  215. 

14.  bame;  same;  same. — In  such  a  complaint,    it   is  not  necessary 

to  aver  that  there  was  a  re-sale;  for  if  there  was  no  re-sale  of 
the  lands,  the  plaintiff  would  be  entitled  to  recover  actual 
damages  sustained,  the  measure  of  which  damages  would  be 
the  difterence  between  the  amount  bid  for  the  land,  as  ac- 
cepted by  the  court,  and  its  market  value  at  the  time  of  the 
breach,  on  the  same  terms.    Ih.  215. 

15.  Same;  same;  fact  of  re-sale   not    being   on   the   same  terms  or 

causing  the  injury  to  the  defendant,  no  ground  for  demurrer, 
but  must  be  pleaded. — In  an  action  for  damages  caused  by  the 
failure  of  a  purchaser  of  decedent's  lands,  at  a  sale  under  an 
order  of  the  probate  court,  to  complete  the  purchase  by  com- 
plying with  the  terms  of  the  sale,  where  it  does  not  a^rma- 
tively  appear  from  the  complaint  that  a  re-sale  of  the  prop- 
erty was  on  the  game  or  equally  as  beneficial  terms  as  tne 
first,  or  was  not  had  until  after  an  unreasonable  delay,  caus- 
ing injury  to  the  defendant,  injury  caused  by  the  change  of 
terms  or  unreasonable  delay  is  a  matter  of  defense,  and  should 
be  set  up  by  special  plea.    lb.  215. 

16.  Same;  same;  wnen  averment  of  complaint   shows  the    defend- 

ant  estopped  to  set  up  unreasonable  delay. — In  an  action  for 
damages  caused  by  the  failure  of  the  purchaser  of  lands  of  a 
decedent,  sold  under  a  decree  of  the  probate  court,  to  complete 
the  purchase  by  complying  with  the  terms  thereof,  the  aver- 
ment in  the  complaint  that  the  said  lands  were  not  re-sold  un- 
til nearly  three  years  after  the  first  sale  by  and  with  the  con- 
sent of  the  defendant,  is  sufficient  to  show  that  the  defendant 
Consented  to  the  delay,  and  that  he  thereby  estopped  himself 
from  setting  up  the  delay  as  a  defense.    lb.  215. 

17.  Same;  same;  fraud  in  sale  is   matter   of   defense  to  be  set  up 

by  plea. — In  an  action  to  recover  the  loss  occasioned  by  re- 
sale of  lands  of  a  decedent's  estate,  which  was  caused  by  the 
failure  of  the  purchaser  to  complete  the  purchase  by  comply- 
ing with  the  terms  of  the  first  sale,  it  is  not  necessary  to 
allege  in  the  complaint  that  the  first  sale  was  fairly  con- 
ducted; since  fraud,  collusion  or  unfairness  of  any  kind  in 
the  conduct  of  such  sale,  is  a  matter  of  defense  to  be  specially 
pleaded.    lb.  215. 

18.  Same;  same;  action  properly  brought  in  the  name  of  the  heirs. 

An  action  for  damages  for  the  failure  of  a  purchaser  of  a 
decedent's  lands  sold  under  a  decree  of  the  probate  court  for 
partition  among  heirs,  to  complete  the  sale,  may  be  properly 
brought  in  the  names  of  the  heirs;  the  legal  title  to  the  lands 
being  in  such  heirs  and  they  being  entitled  to  the  proceeds 
of  the  sale  thereof,  and  likewise  to  anything  recovered  for 
the  breach  of  the  contract.    lb.  215. 

19.  Same;  same;  sufficient  description  of  parties  plaintiff. — In  an 
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action  for  damages  for  the  failure  of  a  purchaser  to  complete 
the  purchase  of  lands  sold  by  an  administrator  for  partition 
among  heirs  under  an  order  of  the  probate  court,  a  complaint 
alleging  that  the  plaintifTs  are  "the  heirs  at  law  of  •  •  • 
[said]  deceased/'  is  sufficient  on  demurrer  to  show  that 
the  plaintiffs  are  the  only  heirs  of  said  decedent.    Ih.  215. 

20.  Contract  of  sale;  no  implied  warranty  when  article  sold  upon 
personal  inspection. — When  goods  or  articles  are  sold  after 
personal  inspection  by  the  purchaser  and  there  is  no  express 
warranty  as  to  the  quality  of  the  article  sold  or  its  fitness 
for  any  particular  purpose,  upon  the  delivery  of  the  identical 
goods  sold  in  accordance  with  the  contract,  there  is  a  com- 
pliance on  the  part  of  the  seller  with  his  part  of  the  contract, 
irrespective  of  the  quality  or  suitableness  of  the  article  for 
the  purpose  for  which  it  was  bought,  whicn  renders  the  pur- 
chaser liable.    Moore  v.  Barber  Asphalt  Paving  Co.,  563. 

^L  Action  on  a  contract  of  sale;  admissibility  in  evidence  of  receipt 
to  prove  delivery. — In  an  action  to  recover  the  price  of  goods, 
where,  by  the  contract  of  sale,  the  plaintiff  was  to  deliver  the 
goods  at  a  wharf,  from  which  point  they  were  to  be  trans- 
ported to  the  defendant,  a  receipt  signed  by  one  who  was  in 
charge  of  a  barge,  which  was  at  the  point  on  the  wharf 
designated  for  delivery  in  the  contract,  and  by  which  the 
goods  were  to  be  carried  to  the  defendant,  is  admissible  in 
evidence  as  tending  to  show  delivery  to  the  buyer  as  con- 
tracted for.    Ih.  563. 

22.  Same;  admissibility  of  parol  evidence  to  show  what  goods  were 

sold. — In  an  action  on  a  written  contract  for  the  sale  of  cer- 
tain articles  of  merchandise,  which  were  inspected  by  the 
purchaser,  it  is  competent  for  the  plaintiff  to  show  by  parol 
evidence  what  were  the  articles,  which,  according  to  the  wrtt- 
ten  agreement,  were  to  be  sold;  it  being  permissible  to  resort 
to  parol  testimony  in  order  to  ascertain  the  nature  and  qual- 
ities of  the  subject  to  which  a  written  contract  refers.  Ih. 
563. 

23.  Same;  same;  action  to  recover  for  price  of  merchandise  sold. — In 

an  action  to  recover  the  price  of  certain  articles  of  merchan- 
'  dise  sold  in  a  specified  qimntity,  after  inspection,  a  plea  of 
recoupment  which  alleges  that  there  was  a  failure  to  de- 
liver to  the  defendant  the  specified  quantity,  and  as  a  result 
the  plaintiff  suffered  damages,  is  not  sustained,  where  there 
is  no  evidence  submitted  to  the  jury  from  which  they  could 
ascertain  the  fact  that  the  defendant  was  damaged  by  the 
alleged  failure,  and  the  extent  of  such  damage.  Ih.  563. 

24.  Hushand  and  wife;  sale  of  homestead;  gift  of  consideration   to 

wife. — Where  in  the  sale  of  a  part  of  lands  constituting  a 
homestead,  the  wife  refuses  to  join  in  the  conveyance,  unless 
the  consideration  for  such  sale  is  given  to  her,  and  in  order 
to  obtain  her  signature  to  the  deed,  it  is  agreed  that  the 
consideration  therefor  shall  be  given  to  her.  and  upon  the 
execution  of  the  deed  and  its  delivery  to  the  purchaser,  the 
said  consideration  is  delivered  to  the  wife,  such  transaction 
amounts  to  a  voluntary  gift  from  the  husband  to  his  wife 
of  the  consideration  given  for  the  purchase  of  the  part  of 
the  homestead  sold.     Tillis  v.  Dean,  6^i5. 

SERVICE  OF  PROCESS. 

1.  Inquisition  of  lunacy:  sufficiency  of  writ  issued  to  sheriff  to  con- 
fer jurisdiction  of  the  person. — Where,  upon  the  filing  of  a 
petition  in  the  probate  court  asking  that  a  certain  named  per- 
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son  be  declared  of  unsound  mind,  and  that  a  guardian  be  ap- 
pointed for  such  person,  the  court  issues  a  writ  to  the  sheriff, 
which,  after  setting  out  the  facts  averred  in  the  petition,  di- 
rects that  "if  it  be  consistent  with  the  health  and  safety  of  said 
S.,  you  are  hereby  required  to  take  her  body  so  that  you 
may  have  her  in  said  court.'*  &c.,  and  the  return  of  the 
sheriff  is  that  he  executed  said  writ  by  taking  into  his  cus- 
tody the  said  named  person,  and  *'as  it  is  not  consistent  witu 
the  health  and  safety  to  have  her  at  the  place  of  trial,  she 
is  not  brought  before  the  court."  by  such  writ  and  the  re- 
turn thereon,  the  person  alleged  to  have  been  of  unsound 
mind  is  brought  into  court  in  the  manner  prescribed  by 
statute,  and  the  court  has  Jurisdiction  of  the  person;  and  it 
can  not  be  objected  that  the  alleged  lunatic  had  no  opportu- 
nity to  be  heard  at  the  inauisition  by  reason  of  the  writ  be- 
ing technically  inaccurate  in  its  direction  to  the  sheriff,  and 
not  in  accordance  with  the  statute,  which  provided  that  by 
such  writ,  the  Judge  should  direct  the  sheriff  "to  take  the 
person  alleged  to  be  of  unsound  mind,  and  if  consistent  with 
his  health  or  safety  have  him  present  at  the  place  of  trial,* 
(Code  of  1886,  §2393;  Code  of  1896,  §2258). —Head,  J..  dissenU 
ing.     Craft  v.  Simon,  625, 

SHERIFFS. 

1.  Levy  of  attachment    by   sheriff;   presumption   that   property  is 

subject  to  levy. — ^Where  a  sheriff  levies  an  attachment  regu- 
larly issued  upon  certain  property  as  the  property  of  the  de- 
fendants, the  presumption  obtains  that  the  property  so  levied 
upon  was  liable  to  the  attachment,  and  imposes  a  prima  facie 
liability  upon  the  sheriff  to  preserve  and  apply  the  property 
to  the  Judgment  when  rendered.     Smith  v.  Heineman,  195, 

2.  Action  against  sheriff  for   failure   to    levy   attachment;    burden 

of  proof. — The  presumption  being  that  sworn  public  officers 
have  performed  their  duty,  one  seeking  to  hold  a  sheriff  liable 
for  failure  to  make  the  levy  of  an  attachment  assumes  the 
burden  of  showing  that  the  defendant  in  the  attachment  suit 
owned  property  subject  to  levy  which  the  sheriff  neglected  to 
seize.    lb.  195. 

3.  Same;    same;    sufficiency  of    proof. — In    an     action    against  a 

sheriff,  to  recover  damages  for  failure  to  levy  an  attachment 
on  all  the  property  of  the  defendant  subject  to  levy,  evidence 
that  several  days  before  levying  the  attachment  the  defendant 
owned  more  property  than  the  sheriff  afterwards  levied  on, 
does  not,  of  itself,  create  a  presumption  against  the  sheriff 
so  as  to  shift  the  burden  on  him  to  show  that  he  levied  on 
all  of  the  property  owned  by  the  defendant  that  was  subject 
to  levy.    lb.  195. 

4.  Same;  same. — In    an   action    against   a  sheriff   for    failing   to 

sell  or  account  for  property  which  had  been  levied  upon 
under  an  attachment  sued  out  by  the  plaintifTs  against  their 
debtor,  the  burden  is  upon  the  plaintifTs  to  show  the  extent 
of  their  damage  by  proof  of  the  value  of  the  property  at  the 
time  of  the  levy.    lb.  195. 

5.  Same;     liability    of    sheriff    for    failure    to    levy    attachment. 

A  sherifT  is  not  liable  for  his  failure  to  levy  an  attachment 
on  property  subject  to.  a  bona  fide  incumbrance,  which 
exceeds  the  value  of  the  property;  since  the  attaching  credi- 
tors were  not  damaged  by  such  failure.    lb.  195. 

6.  Same;    same:    effect    of    prior    attachment. — The    fact   that   a 

prior  attachment  has  been  levied  upon  the  property  of  a  deb- 
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tor,  does  not  justify  a  sheriff  in  failing  to  levy  a  subsequent 
.  attachment  on  the  same  property,  if  the  prior  attachment  had 
been  discharged  before  the  return  of  the  later  attachment.  lb, 
195, 
7.  Action  against  sheriff  for  failure  to  levy  attachment;  irrele- 
vant evidence. — In  an  action  against  a  sheriff  for  failing  to 
levy  an  attachment,  evidence  as  to  whether  the  defendants  in 
the  attachment  suit,  who  were  saloon  keepers,  had  taken  out 
a  license  as  retailers,  is  irrelevant  immaterial  and  inadmissi- 
ble,   lb.  195. 

STATUTES. 

1.  Constitutional     law;     amendment  of    jury     law. — The    act    ap- 

proved February  24,  1887,  entitled  "An  act  to  amend  an  act 
to  regulate  the  drawing  and  impanelling  of  grand  and  petit 
Juries  in  Dallas  county,  approved  February  14,  1885."  (Acts 
of  1886-87,  p.  209),  is  unconstitutional  and  void,  as  violative 
of  section  '2,  Article  IV  of  the  Constitution,  providing  that 
no  law  shall  be  amended  by  reference  to  its  title  only,  but  so 
much  thereof  as  is  amended,  shall  be  re-enacted  and  pub- 
lished at  length,  said  act  being  purely  amendatory  and  not 
setting  out  all  the  section  of  the  original  act  sought  to  be 
amended.    Bates  v.  State,  102. 

2.  Tcucation;  construction  of   statute;   when   act  takes  effect. — The 

15th  sub-division  of  section  35  of  the  "Act  to  amend  the  reve- 
nue laws  of  the  State  of  Alabama,"  approved  February  18, 
1897,  (Acts  of  1896-7,  p.  1489),  requiring  corporations  to  pay 
an  annual  privilege  tax  took  effect  from  the  date  of  the  ap- 
proval of  the  act,  no  different  time  being  specified  in  the 
statute;  section  634  of  the  Code  of  1886.  (Code  of  1896, 
§4126)  declaring  that  all  licenses  shall  be  for  one  year  and 
shall  expire  on  the  31st  of  December,  having  relation  only  to 
the  licenses  designated  in  other  sections  of  said  Code,  and 
not  referring  to  licenses  and  taxes  imposed  by  subsequent 
statutes.    Phoenix  Carpet  Co.  v.  State,  1.^3. 

3.  Same ;  validity  of  statute  imposing  privilege  tax  on  corporations. 

The  15th  sub-division  of  the  35th  section  of  the  "Act  to  amend 
the  revenue  laws  of  the  State  of  Alabama,"  approved  February 
18,  1897,  (Acts  of  1896-97,  p.  1489),  requiring  all  corporations, 
foreign  or  domestic,  doing  business  in  this  State,  except  banks 
and  banking  institutions  regularly  organized,  not  otherwise 
specifically  required  to  pay  a  license  tax,  to  pay  an  annual 
privilege  tax  graduated  by  the  paid  up  capital  stock  of  the 
corporation,  imposes  a  privilege  or  franchise  tax,  and  is  not 
violative  of  sections  1  and  6  of  Article  XI  of  the  Clonstitution. 
lb.  US. 

4.  Constitutional    law;    removal   of   tax  assessor    from    office    by 

the  Governor  unconstitutional. — A  tax  assessor  can  be  re- 
moved from  office  only  in  the  mode  prescribed  by  the  Con- 
stitution, and  the  provisions  of  the  act  approved  February 
28,  1887.  (Acts  of  1886-87,  p.  1).  which  undertakes  to  authorize 
the  Governor  to  suspend  tax  assessors,  and  to  appoint  tax 
commissioners  to  perform  the  duties  of  the  assessors  so  sus- 
pended, is  unconstitutional  and  void,  as  violative  of  section  3 
of  Article  VII  of  the  Constitution,  which  provides  that  a  tax 
assessor  may  be  removed  from  office  by  impeachment.  Nolen 
V.  State,  154. 
6.  Constitutional  law;  act  to  provide  for  inspection  of  oils  un- 
constitutional and  void. — An  inspector  of  oils  appointed  by 
the  State  Auditor  under  the  provisions  of  the  act     "to  provide 
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for  the  inspection  and  sale  of  illuminating  oils  in  the  State  of 
Alabama,"  approved  February  16th,  1897,  (Acts  of  1896-97,  p. 
1133).  deriving  his  authority  from  the  State,  and  the  duties 
pertaining  to  the  office  being  of  a  public  character,  is  a  State 
office;  and.  therefore,  said  act  is  unconstitutional  and  void,  as 
being  repugnant  to  section  38  of  Article  IV  of  the  Constitu- 
tion, which  provides  that  "No  State  office  shall  be  continued 
or  created  for  the  inspection  or  measuring  of  any  merchan- 
dise, manufacture  or  commodity.'*  (Brickell,  C.  J.,  dissent- 
ing.) State  ex  rel.  Robertson  v.  McGough,  159, 

6.  Charter  of  municipality;  construction  of  ordinance;  can  not  ex- 

ceed power  granted  by  charter. — Where  an  act  incorporat- 
ing a  municipality  confers  the  power  upon  the  municipal 
authorities  to  punish  the  violation  of  its  ordinances  by  fine 
and  by  "imprisonment  or  hard  labor  for  the  city,"  an  ordi- 
nance of  such  municipality,  which  provides  that  upon  the 
violation  of  a  certain  ordinance,  the  offender  may  be  fined  or 
may  be  "imprisoned  and  sentenced  to  hard  labor"  for  the 
city  is  in  excess  of  the  power  granted  by  the  charter  to  affix 
penalties  for  the  violation  of  city  ordinances;  and  so  much  of 
the  penalty  fixed  by  the  ordinance  as  is  in  excess  of  the  power 
granted  by  the  charter,  can  not  be  imposed  or  enforced.  N. 
C.  d  8t.  L.  R.  Co.  V.  Attalla,  S62. 

7.  Construction    of    municipal    ordinance;    engaging    in   business 

without  taking  out  license  a  continuous  act,  and  not  violated 
each  day  business  is  carried  on. — The  engaging  in  or  carry- 
ing on  business  implies  a  continuous  occupation;  and,  there- 
fore, a  city  ordinance  which  ma'kes  it  unlawful  for  a  person, 
firm  or  corporation  "to  engage  in  or  carry  on  any  business," 
for  which  a  license  is  required,  without  having  first  paid  for 
and  taken  out  a  license,  does  not  authorize  the  prosecution 
and  punishment  of  a  person  violating  such  ordinance  each 
day  he  carries  on  the  business,  until  the  license  is  taken  out, 
as  for  a  separate  and  distinct  ofTense.  lb.  362. 

STATUTORY  CLAIM  SUIT. 

See  Trial  of  Right  of  Property. 

STOCKS  AND  STOCKHOLDERS, 

1.  Corporations ;  priority  of  claims  of  employees  over  lien  of 
mortgage  securing  bonds;  what  necessary  to  establish  such 
priority. — Where  the  employees  of  a  corporation  seek  In  a 
court  of  equity  to  have  their  claims  for  services,  performed 
within  six  months  next  preceding  the  appointment  of  a  re- 
ceiver, preferred  and  declared  superior  to  the  lien  of  a  mort- 
gage securing  the  bonds  issued  by  said  corporation,  and  it 
does  not  appear  from  any  testimony  offered  that  there  was 
a  diversion  of  the  gross  earnings  of  the  corporation  from  the 
employees  to  the  bondholders,  or  that  the  services  were 
rendered  in  the  betterment  and  permanent  improvement  of 
the  mortgaged  property,  enuring  to  the  benefit  of  the  bond- 
holders, or  that  the  labor  of  the  claimants  was  necessary  to 
continue  the  business  of  the  corporation,  in  order  to  keep  it 
a  going  concern,  or  if  so,  that  such  continuance  was  to  the 
advantage  of  the  bondholders,  or  that  any  income  out  of 
which  wages  of  such  labor  should  be  paid  had  been  realized 
by  the  receiver   in    the   administration  and  operation  of  the 
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business  of  the  corporation,  the  evidence  is  not  sufficient  to 
establish  the  priority  of  the  claims  as  prayed  for.  Pickering 
V.  Townsend  d  Brown,  351. 

2.  Husband  and  wife;  capital  stock  in  a  corporation  personal  prop- 

erty; wife  can  authorize  by  parol,  husband  to  manage  same. 
The  capital  stock  of  a  corporation  being  personal  property,  a 
married  woman  may,  under  the  authority  of  the  statute 
authorizing  the  personal  property  of  the  wife  to  be  disposed 
of  by  the  husband  and  wife  by  parol,  (Code  of  1886,  92348; 
Code  of  1896,  92528),  authorize  her  husband,  by  parol,  to 
vote  the  stock  owned  by  her  in  a  corporation  at  corporate 
meetings  and  to  consent  for  her  to  a  transfer  of  all  of  the 
corporate  property  to  another  corporation,  to  be  paid  for  by 
capital  stock  of  the  latter  corporation  issued  to  the  stock- 
holders of  the  former.    Hoene  v.  Pollak,  617. 

3.  Same;    same;    ratification. — ^Where  a  married    woman,    knowing 

that  her  husband  had.  in  her  behalf,  voted  the  stock  she 
owned  in  a  corporation  in  favor  of  the  transfer  by  said  cor- 
poration of  all  of  its  assets  to  another  corporation,  for  the 
stock  of  the  latter  company  to  be  given  to  the  stockholders 
of  the  former  company,  subsequently  disposes  of  a  part  of 
the  stock  of  the  latter  company  so  received,  she  thereby  rati- 
fies her  husband's  act.    lb.  617. 

4.  Same;  ratification   by  wife  of  husband's  act  not  affected  by  in- 

ability to  read  or  write. — The  acts  of  a  married  woman, 
which  constitute  a  ratification  of  her  husband's  acts  with  re- 
spect to  her  separate  personal  property  do  not  lose  their 
binding  force  and  effect  by  the  fact  that  she  could  not  i 
or  write  and  understood  English  with  difficulty,  where  no 
advantage  is  shown  to  have  been  taken  of  her  ignorance.  lb. 
617. 

SURETIES. 

1.  Contest  of  election;  security  for  costs;  statute  of  frauds. — The 
indorsement  on  a  declaration  in  a  proceeding  to  contest  an 
election  that  "We  hereby  acknowledge  ourselves  security  for 
the  costs  of  this  contest,"  followed  by  the  names  of  the  sure- 
ties, is  a  valid  obligation  of  suretyship  for  the  costs  of  said 
contest,  and  is  not  open  to  objection  that  it  does  not  show 
the  consideration  for  the  obligations  assumed  by  the  sure- 
ties, and  is,  therefore,  void  under  the  statute  of  frauds. 
McDonald  v.  Wood,  589. 

TAXATION. 

1.  Constitutional  law;   legislative    power    to  impose    privilege    or 

occupation  tax  on  corporation. — Section  1  of  Article  XI,  pro- 
viding that  "all  taxes  levied  on  property  in  this  State  shall  be 
assessed  in  exact  proportion  to  the  value  of  such  property," 
and  section  6  of  Article  XI,  providing  that  "the  property  of 
private  corporations  associations  and  individuals  of  this 
State  shall  forever  be  taxed  at  the  same  rate."  relate  only 
to  direct  taxes  on  property,  and  do  not  apply  to  taxation  on 
privileges  or  occupations,  and  constitute  no  limitation  upon 
the  power  of  the  legislature  to  impose  a  tax  on  avocations 
or  privileges,  or  on  franchises  of  corporations.  Phoenix 
Carpet  Co.  v.  State,  IJ^S. 

2.  Same:  validity  of  statute  imposing  privilege  tax  on  corporations. 

The  15th  sub-division  of  the  35th  section  of  the  "Act  to  amen^ 
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the  revenue  laws  of  the  State  of  Alabama/'  approved  February 
18.  1897,  (Acts  of  1896-97,  p.  1489),  requiring  all  corporaUona, 
foreign  or  domestic,  doing  business  in  this  State,  except  banks 
and  banking  institutions  regularly  organized,  not  otherwise 
specifically  required  to  pay  a  license  tax,  to  pay  an  annual 
privilege  tax  graduated  by  the  paid  up  capital  stock  o 
corporation,  imposes  a  privilege  or  franchise  tax,  and  is  not 
violative  of  sections  1  and  6  of  Article  XI  of  the  Constitution. 
Ih.  m, 

3.  Taxation;  construction  of  statute;  when  act  takes    effect, — ^The 

15th  sub-division  of  section  35  of  the  "Act  to  amend  the  reve- 
nue laws  of  the  State  of  Alabama."  approved  February  18, 
1897,  (Acts  of  1896-7,  p.  1489),  requiring  corporations  to  pay 
an  annual  privilege  tax  took  effect  from  the  date  of  the  ap- 
proval of  the  act,  no  different  time  being  specified  in  the 
statute;  section  634  of  the  CJode  of  1886.  (Code  of  1896, 
94126)  declaring  that  all  licenses  shall  be  for  one  year  and 
shall  expire  on  the  31st  of  December,  having  relation  only  to 
the  licenses  designated  in  other  sections  of  said  Code,  and 
not  referring  to  licenses  and  taxes  imposed  by  subsequent 
statutes.    Ih.  1^3. 

4.  Same:  right  of  probate  judge  to  demand  payment  of  county  taxes. 

Under  the  provisions  of  sub-division  15  of  section  35  of  the 
"Act  to  amend  the  revenue  laws  of  the  State  of  Alabama,*' 
approved  February  18,  1897.  (Acts  of  1896-97.  p.  1489).  re- 
quiring corporations  doing  business  in  this  State  to  pay  an 
annual  privilege  tax,  the  Judge  of  probate  was  not  authorized 
to  demand  payment  of  a  county  tax  as  a  condition  precedent 
to  issuing  a  license  to  such  corporations,  since  there  is  no 
authority  conferred  by  the  statute  to  add  a  county  tax  to 
specific  taxes  imposed  by  the  statute,  nor  was  authority  con- 
ferred by  the  statute  in  question  to  add  a  county  tax  to  the 
specific  taxes  imposed  on  the  franchises  of  corporations  doing 
business  within  this  State.  Ih.  US. 
C.  Same;  corporation  not  justified  in  doing  business  without,  li- 
cense;  when  mandamus  the  proper  remedy  to  compel  issuance 
of  license. — Where  a  Judge  of  probate  demanded  of  the  corpo- 
ration the  payment  of  a  county  tax  in  addition  to  a  State 
privilege  tax  authorized  by  statute,  as  a  condition  to  the  is- 
suance of  a  license  to  a  corporation,  which  county  tax  is  un- 
authorized, such  corporation  is  not  Justified  in  doing  business 
without  a  license  and  without  the  payment  of  the  tax;  but  its 
remedy  is  by  mandamus  to  compel  the  probate  judge  to  issue 
the  license  upon  the  payment  of  the  State  privilege  tax  as 
imposed  by  statute.    lb.  UiH. 

TAX  ASSESSOR. 

1.  Constitutional   law;    removal    of   tax    assessor    from   office   by 

the  Governor  unconstitutional. — A  tax  assessor  can  be  re- 
moved from  office  only  in  the  mode  prescribed  by  the  Con- 
stitution, and  the  provisions  of  the  act  approved  February 
28,  1887,  (Acts  of  1886-87.  p.  1),  which  undertakes  to  authorise 
the  Governor  to  suspend  tax  assessors,  and  to  appoint  tax 
commissioners  to  perform  the  duties  of  the  assessors  so  sus- 
pended, is  unconstitutional  and  void,  as  violative  of  section  3 
of  Article  VII  of  the  Constitution,  which  provides  that  a  tax 
assessor  may  be  removed  from  office  by  impeachment.  Nolen 
V.  State,  154. 

2.  Quo  warranto;  when  properly  resorted  to. — ^Where  after  a  tax 

assessor  has  been  suspended  from  office  by  the  C]U)vemor,  and 
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the  one  who  succeeds  him  by  appointment  of  the  Governor 
is  styled  tax  commissioner,  but  discharges  the  duties  of  the 
office  of  tax  assessor,  quo  warranto  is  the  proper  remedy  for 
the  suspended  tax  assessor  to  resort  to  In  order  to  test  such 
incumbent's  right  to  his  office.    Jh.  15i. 

TITLE. 

1.  Trusts   and  trustees;    estate    acquired    hy    trustee.    A  trustee, 

irrespective  of  the  estate  the  instrument  purports  to  convey, 
takes  under  such  instrument  that  quantum  of  the  legal  estate 
which  is  necessary  to  discharge  the  declared  powers  and  dU' 
ties  of  the  trust  and  no  more  and  no  less.  Robinson  v.  Piercer 
27S. 

2.  Same;  same;   legal  estate  passes  into  cestui  que  trust    when 

trustee  ceases  to  be  active. — ^Whatever  may  be  the  limitations 
Imposed  by  the  instrument  creating  a  trust,  and  whatever  es- 
tate the  trustee  takes  in  the  incipiency  of  the  trust,  the  legal 
estate  in  the  trustee  is  divested  out  of  him  and  passes  into 
the  cestui  que  tru^t,  upon  the  instant  the  duties  and  powers 
of  the  trust,  from  any  cause  whatever,  cease  to  be  active  or 
cease  to  require  the  legal  title  in  the  trustee.    lb.  27S. 

3.  Same;  same. — A  power  given  to  a  trustee  by  the  terms  of  the 

instrument  creating  the  trust,  to  sell  the  estate  in  fee.  invests 
the  trustee  with  the  legal  title  in  fee;  and  this  is  true,  even 
where  the  trust  to  sell  is  on  a  contingency.    lb.  27S. 

4.  Same;  same;  when   legal  estate   conveyed. — Where  an  estate  is 

given  to  a  trustee  in  fee  upon  trusts  that  do  not  exhaust  the 
whole  estate  and  a  power  is  super-added  which  can  only  be 
exercised  by  the  trustee  conveying  in  fee  simple,  the  trustee 
acquires  a  fee  simple  title  to  the  estate;  and  upon  a  convey- 
ance by  the  trustee  the  estate  so  conveyed  will  be  sustained 
by  the  fee  in  the  trustee,  and  not  by  the  mere  power  conferred 
by  the  instrument  creating  the  trust.  lb.  27S. 
6.  Husband  and  wife;  purchase  of  land  by  husband  with  wife's 
money;  right  of  wife  to  maintain  bill  to  remove  cloud  from 
title. — ^Where  in  the  purchase  of  land  by  a  husband,  which  he 
pays  for  with  the  corpus  of  his  wife's  separate  estate,  he  takes 
the  title  thereto  in  his  own  name,  a  subsequent  conveyance  of 
said  lands  by  the  husband  to  the  wife  invests  her  with  the  ab- 
solute fee  simple  title;  and  while  in  possession  as  such  owner, 
the  wife  can  maintain  a  bill  to  have  cancelled  and  removed 
as  a  cloud  on  her  title,  a  deed  to  said  land  to  a  third  person, 
executed  and  delivered  by  the  sheriff  to  him,  as  the  pur- 
chaser of  said  lands  at  a  sale  under  the  levy  of  an  execution 
issued  on  a  judgment  recovered  against  the  husband,  subse- 
quent to  his  conveyance  to  the  wife.    Beddow   v.    Sheppard, 

TRIAL  AND  ITS  INCIDENTS. 

1.  Trial  by  court  without  jury;  when  error  in  admission  of  evi- 
dence requires  a  reversal. — Where  a  cause  is  tried  by  the 
court  without  a  Jury,  the  admission  of  illegal  evidence  raises 
a  presumption  of  Injury  and  requres  a  reversal  of  the  Judg- 
ment, unless  the  remaining  evidence  is  without  conflict  and 
is  sufficient  to  support  the  judgment.  (Overruling  and  mod- 
ifying the  following  cases,  in  so  far  as  they  conflict  with  the 
rule  here  announced:  Scarbrough  v.  Borders  d  Co.,  115  Ala. 
446;  Berlin  Machine  Works  v.  Alabama  Furniture  Co.,  112 
Ala.  488;  York  Manfg.  Co.  v.  Bessemer  Ice  Manfg.  d  Storage 
Co.,  Ill  Ala.  332;  McAnally  v.  Hawkins  Lumber  Co.,  109  Ala. 
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307;  Ramey  v.  Peeples  Grocery  Co.,  108  Ala.  476;  Holmes  v. 
mate,  108  Ala.  24;  Bayonne  Knife  Co.  v.  UmhenfMuer,  107  Ala. 
496;  Woodrow  v.  Hawving,  105  Ala.  240;  McDonald  v.  Jacobs, 
85  Ala.  64  ;GaiZtord  v.  Duke,  57  Ala.  619;  Hurt  v.  Nave,  49 
Ala.  459;  Kirksey  v.  Kirksey,  41  Ala.  626;  Bogle  v.  Bogle,  23 
Ala.  544.)  Ck)LEMAN  and  Haralson,  JJ.,  dissenting.  First 
Nat.  Bank  v.  Chaffln,  246. 
2.  Trial  and  its  incidents;  appointment  of  special  judge. — ^Wlien 
the  regular  circuit  court  judge,  after  organizing  the  court, 
1b  taken  sick  during  the  term  and  becomes  unable  to  proceed 
and  transact  the  business  of  the  court  the  Governor  can,  under 
the  provisions  of  the  statute,  (Acts  of  1894-95,  p.  1135;  Code 
of  1896,  9928),  appoint  a  special  judge  to  hold  court  during 
the  remainder  of  the  term.  Turrentine  v.  Origshy,  380. 

See  Crimii^al  Law,  Sub-Titlk. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  Interposition  of  claim  in   garnishment   suit;   claimant  can  not 

take  advantage  of  defects  in  original  suit  to  defeat  garnish- 
ing creditors. — The  issue  arising  between  a  garnishing  cred- 
itor and  one  propounding  a  claim  to  the  funds  in  the  hands 
of  the  garnishee  sought  to  be  subjected  is  collateral,  merely, 
to  the  proceedings  in  the  garnishment  and  original  suits 
against  the  debtor;  and  the  claimant  can  not  avail  himself 
of  irregularities  occurring  in  those  suits  to  defeat  the  rights 
of  the  garnishing  creditor.    Merrill  d  Bridges  v.  Vaughan,  438. 

2.  Claim  suit;  when  irregularities  in  original  suit  unavailable    to 

claimant. — ^When  a  writ  of  garnishment  is  regular  on  Its  face 
and  issued  by  the  proper  officer,  irregularities  in  the  issuance 
of  the  garnishment  and  in  the  service  thereof  are  waived  by 
the  garnishee,  if  he  appears  and  answers  without  objection; 
and  being  thus  waived  by  the  garnishee,  the  claimant  of  the 
fund  admitted  to  be  in  the  garnishee's  hands,  being  brought 
into  court  by  notice  and  propounding  his  claim  thereto,  can 
not  take  advantage  of  such  defects  or  irregularities.    Ih.  438. 

3.  Garnishment  suit;  issuance  of  garnishment  before  pleadings  filed 

does  not  render  the  writ  void. — ^The  fact  that  an  ancillary 
writ  of  garnishment  was  issued  before  the  complaint  in  the 
original  suit  was  filed,  or  the  summons  issued,  does  not 
render  the  writ  of  garnishment  void,  when  the  summons  was 
issued  and  the  complaint  was  filed  on  the  same  day  as  the 
writ  was  issued;  courts  in  such  cases  taking  no  account  of 
fractions  of  a  day.    lb.  4^8. 

4.  Same;  exemptions;   when   personal  property  exempt  from  judg- 

ment with  waiver. — ^Where,  in  an  action  upon  a  promissory 
note  waiving  the  maker's  right  to  claim  exemptions  as  to 
personal  property,  a  judgment  is  rendered  containing  the  re- 
cital of  a  waiver  of  exemptions  as  to  personalty,  the  Judg- 
ment debtor  can  not  subsequently  relieve  his  personal  prop- 
erty from  liability  thereto,  by  making  a  voluntary  gift  ot 
it  to  his  wife;  and  the  wife,  as  such  donee,  is  not  entitled 
to  recover  in  a  claim  suit  instituted  by  her  interposing  a 
claim  to  such  property,  which  was  levied  upon  under 
execution  issued  on  said  judgment    Tillis  v.  Dean,  645, 

TRUSTS  AND  TRUSTEES. 

1.  Trusts  and  trustees:    estate    acquired    by    trustee, — A  trustee, 
irrespective  of  the  estate  the  Instrument  purports  to  convey, 
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takes  under  such  instrumeut  that  quantum  of  the  legal  estate 
which  is  necessary  to  discharge  the  declared  powers  and  du- 
ties of  the  trust,  and  no  more  and  no  less.  Robinson  v.  Pierce, 
273. 

2.  Same;   same;   legal   estate  passes   into   cestui   que   trust  when 

trustee  ceases  to  he  active. — Whatever  may  be  the  limitations 
imposed  by  the  instrument  creating  a  trust,  and  whatever  es- 
tate the  trustee  takes  in  the  incipiency  of  the  trust,  the  legal 
estate  In  the  trustee  is  divested  out  of  him  and  passes  into 
the  cestui  que  trust,  upon  the  instant  the  duties  and  powers 
of  the  trust,  from  any  cause  whatever,  cease  to  be  active  or 
cease  to  require  the  legal  title  in  the  trustee.    Ih.  273. 

3.  Same;  same. — ^A  power  given  to  a   trustee  by   the   terms  of  the 

instrument  creating  the  trust,  to  sell  the  estate  in  fee,  invests 
the  trustee  with  the  legal  title  in  fee;  and  this  is  true,  even 
where  the  trust  to  sell  is  on  a  contingency.    Ih.  273. 

4.  Same;  same;  when   legal  estate  conveyed. — ^Where  an  estate  is 

given  to  a  trustee  In  fee  upon  trusts  that  do  not  exhaust  the 
whole  estate  and  a  power  is  super-added  which  can  only  be 
exercised  by  the  trustee  conveying  in  fee  simple,  the  trustee 
acquires  a  fee  simple  title  to  the  estate;  and  upon  a  convey- 
ance by  the  trustee  the  estate  so  conveyed  will  be  sustained 
by  the  fee  In  the  trustee,  and  not  by  the  mere  power  conferred 
by  the  instrument  creating  the  trust.    Ih.  273. 

5.  Same;  same;  purchaser  from  trustee  acquires  legal   title. — ^At 

common  law  the  legal  estate  in  the  hands  of  the  trustee  has 
precisely  the  same  properties,  characteristics  and  Incidents 
as  if  the  trustee  had  been  the  absolute  beneficial  owner,  and 
being  invested  with  the  legal  title  all  conveyances  by  the  trus- 
tee, whether  to  an  innocent  purchaser  or  not,  or  whether  in 
contravention  of  the  trust  or  not,  operate  upon  the  legal  title 
and  vest  it  in  the  grantee.    Ih.  273. 

6.  Same;   same;   rights  of  cestui   que  trust   enforceable  in   equity. 

Since  at  common  law  a  trustee  is  invested  with  the  legal  title 
to  the  trust  estate  and  all  conveyances  by  him,  whether  in 
breach  of  the  trust  or  not,  operate  upon  the  legal  title  invested 
in  the  grantee,  his  conveyance  is,  therefore,  valid  at  law,  and 
the  rights  of  the  cestui  que  trust  upon  a  breach  of  the  trust 
by  the  trustee,  can  only  be  protected  by  resort  to  a  court  of 
equity  to  compel  the  grantee  to  respect  and  execute  the  trust 
as  the  original  trustee  should  have  done.    Ih.  273. 

7.  Same;  same;   same;  case   at   har. — ^Where  land   is   conveyed   in 

trust  for  the  benefit  of  the  grantor's  daughter  for  life,  with 
remainder  to  certain  of  her  children,  and  the  trustee  is  given, 
by  the  terms  of  the  instrument,  the  power  to  sell  said  lands 
on  the  request  of  the  life  tenant  in  writing,  and  to  invest  the 
proceeds  of  said  sale  in  property  to  be  held  in  the  same  man- 
ner as  that  conveyed,  a  conveyance  executed  by  said  trustee, 
though  infected  with  palpable  breaches  of  trust  apparent  upon 
the  face  of  the  conveyance  itself,  is,  in  a  court  of  law,  a  valid 
execution  of  the  trust,  passing  the  legal  title  in  fee  to  the 
premises  to  the  grantee,  and  the  only  remedy  of  the  beneficia- 
ries of  the  trust  for  redress  of  the  breaches  of  the  trust  com- 
mitted by  the  trustee  and  his  vendees,  is  resort  to  a  court  of 
'      equity.    Ih.  273. 

8.  Same;  same;  right  of  grantees  to  maintain  and  defend  action 

of  ejectment'. — A  conveyance  executed  by  a  trustee,  though 
infected  with  breaches  of  the  trust  apparent  upon  the  face  of 
the  conveyance  itself  is  a  valid  execution  of  the  trust,  passing 
the  legal  title  in  fee  to  the  premises  to  the  grantees,  upon 
which  they  can  maintain  or  defend  an  action  of  ejectment. 
Ih.  273. 
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9.  Same;  same;    when    right    to    maintain    hill    accrues. — ^Where 

land  is  conveyed  in  trust  for  the  benefit  of  a  life  tenant  with 
remainder  over  the  heirs  of  the  life  tenant,  and  in  the  instru- 
ment creating  the  trust  the  trustee  is  given  the  power  to  sell, 
upon  the  written  request  of  the  life  tenant,  and  invest  the  pro- 
ceeds of  said  sale  in  property  to  be  held  under  the  same  trust, 
if  the  trustee  in  the  execution  of  the  power  of  sale  makes  a 
conveyance  of  the  land,  which  is  in  breach  of  the  trust,  such 
conveyance  passes  the  legal  title  in  fee,  and  the  right  of  the 
remaindermen  to  resort  to  a  court  of  equity  to  protect  their 
interest  and  to  compel  the  grantee  to  respect  and  execute  the 
trust  as  the  original  trustee  should  have  done,  accrues  imme- 
diately upon  the  commission  of  the  breach  of  trust;  and  this 
is  true,  even  though  the  life  estate  was  not  terminated  by  the 
death  of  the  life  tenant.    Ih.  273. 

10.  Same:   same:   same;   limitations   of  actions. — Where  a  trustee, 

in  breach  of  a  trust  sells  lands  which  were  conveyed  to  him 
for  the  benefit  of  a  life  tenant,  with  remainder  over  to  the 
heirs  of  the  life  tenant,  the  remaindermen's  right  to  maintain 
a  bill  for  the  establishment  of  a  trust  accrues  at  once,  and  if 
they  fail  to  seek  redress  in  a  court  of  equity  for  forty  years 
after  the  conveyance  was  made  by  the  trustee,  the  right  to 
do  so  is  barred;  and  this  is  true,  even  though  the  life  tenant 
dies  within  the  year  prior  to  the  filing  of  such  bill.  lb.  27S. 
(Coleman,  J.,  dissenting,  holds  that  the  deed  of  trust  of  a  trus- 
tee, showing  upon  its  face  that  it  was  made  in  direct  violation 
of  the  power  vested  in  the  trustee,  does  not  divest  the  estate 
of  the  remaindermen,  and  that  upon  the  failing  in  of  the  life 
estate,  the  remaindermen  are  entitled  to  assert  and  recover 
the  estate  given  to  them  by  the  grantor  in  the  deed  of  trust; 
and  that  the  statute  of  limitations  does  not  begin  to  run 
against  the  remaindermen  until  the  termination  of  the  life 
estate.)     Ih.  273. 

11.  Insolvent  corporation;  assets  not  trust  funds. — The  assets  of  an 

insolvent  corporation  do  not  constitute  a  trust  fund  in  the 
hands  of  its  ofllcers  and  managers  for  the  payment  of  its 
debts;  and  the  directors  and  officers  of  such  corporation  are 
not  trustees  of  its  assets  for  the  benefit  of  its  creditors. 
(Following  O'Bear  Jewelry  Co.  v.  Volfer  d  Co.,  106  Ala,  205.) 
Corey  v.  Wadsworth,  488. 

UNLAWFUL  DETAINER. 

1.  Landlord  and  tenant:  judgment  in  unlawful  detainer  suit  biitd- 

ing  on  landlord  when  notified  hy  tenant  to  defend. — ^Where  an 
action  of  unlawful  detainer  is  brought  against  a  tenant  by  a 
third  person,  and  the  tenant  notifies  his  landlord  of  its  pen- 
dency and  requests  him  to  appear  and  defend  it,  which  he 
fails  to  do,  the  Judgment  rendered  therein  against  the  tenant 
is  as  binding  against  the  landlord  as  if  he  had  appeared,  or 
had  been  originally  a  party.     Tyson  v.  Chestnut,  387. 

2.  Same:  same;  admissibility  of  such  judgment    and   the   proceed- 

ings in  action  hy  tenant  for  breach  of  covenant  of  quiet  en- 
joyment.— In  an  action  by  a  tenant  against  his  landlord  to 
recover  damages  for  breach  of  covenant  of  quiet  enjoyment 
contained  in  a  lease  contract,  where  the  breach  complained 
of  is  the  eviction  of  the  lessee  under  a  writ  of  restitution 
issued  on  a  judgment  against  him  in  an  action  of  unlawful 
detainer,  alleged  to  have  been  brought  by  the  holder  of  a 
title  to  the  leased  premises  paramount  to  that  of  the  landlord, 
the  proceedings  in  the  unlawful  detainer  suit  are  admissible 

Vol.  118. 

Digitized  by  VjOOQIC 


INDEX.  821 

UNLAWFUL  DETAINER— Continued. 

in  evidence,  although  the  landlord  was  not  a  party  thereto,  if 
it  is  shown  that  he  was  notified  by  the  tenant  of  the  pendency 
of  said  suit,  and  was  requested  by  him  to  appear  and  defend 
it,  which  he  refused  or  failed  to  do;  and  the  judgment  in  the 
unlawful  detainer  suit  is  admissible  as  a  part  of  the  evi- 
dence of  plaintiff's  eviction  as  laid  in  the  complaint,  whether 
or  not  it  shows  that  the  right  upon  which  it  was  rendered 
was  paramount  to  plaintiff's  right  under  the  lease.    Ih,  S87, 

USURY. 

1.  Transfer   in   payment   of   antecedent    debt   a    loan;    only  legal 

interest  can  he  charged. — ^Where  the  drawer  of  an  accepted 
bill  of  exchange  transfers  it  to  another  in  payment  of  an 
antecedent  debt,  the  transaction  is  essentially  a  loan  of 
money  by  the  tranferee  of  the  paper,  and  not  a  purchase 
thereof;  and,  therefore,  the  transferee  is  prohibited  from 
charging  the  drawer  more  than  the  legal  rate  of  interest.  Far- 
ley National  Bank  v.  Henderson,  44^, 

2.  Negotiable  instrument;  v^ury  in  transfer  of  accommodation  pa- 

per prevents  transferee  from  being  a  bona  fide  holder. — The 
holder  of  negotiable  accommodation  paper,  who  acquires  it 
under  a  susurious  contract  from  the  person  for  whose  accom- 
modation it  was  made,  endorsed  or  accepted,  although  in  the 
usual  course  of  business  and  without  actual  notice,  is  not  a 
bona  fide  holder;  and  in  his  hands  such  paper  is  subject  to 
the  equities  and  defenses  which  the  accommodating  party 
could  have  set  up  against  the  accommodated  party.    lb.  ^1. 

3.  Pleading  and  practice;  what  necessary  for  plea  of  usury  to  aver. 

A  plea  setting  up  the  defense  of  usury  must  aver  with  dis- 
tinctness and  particularity  all  the  essential  elements  of  a 
usurious  contract,  and  must  state  the  amount  of  usurious  in- 
terest charged.    lb.  W- 

4.  Action  against  the  acceptor  of  a  bill  of  exchange;  sufficiency  of 

plea  of  u^ury;  bona  fide  holder. — In  an  action  upon  a  bill  of 
exchange  against  the  acceptor,  where  the  defendant  sets  up 
by  special  plea  that  he  was  an  accommodation  acceptor,  and 
that  the  bill  of  exchange  and  the  proceeds  thereof  were  di- 
verted from  the  special  purpose  for  which  the  drawer  agreed 
to  use  the  paper,  but  such  plea  fails  to  aver  that  the  plaintiff 
acquired  the  bill  sued  on  with  knowledge  of  the  terms  and 
conditions  upon  which  it  was  accepted,  and  of  the  alleged 
diversion,  the  averment  that  the  plaintiff  acquired  the  bill  in 
a  tr^insaction  in  which  he  knowingly  charged  and  received 
from  the  drawer  interest  at  a  greater  rate  than  8  per  cent, 
per  annum,  is  sufficient,  as  an  allegation  of  usury,  to  show 
that  the  plaintifT  was  not  a  bona  fide  holder  of  the  bill  of  ex- 
change sued  on;  and,  therefore,  such  plea  is  defective  as  set- 
ting up  a  defense  to  the  action,  and  is  subject  to  demurrer. 
lb.  W- 

VARIANCE. 

1.  Effect  of  videlicit  in  alleging  date  of  transfer  of  policy; 
variance. — In  an  action  on  a  fire  insurance  policy,  which 
plaintiff  alleged  had  been  transferred  to  him,  and  in  the  com- 
plaint the  date  of  the  transfer  of  said  policy  is  stated  under 
a  videlicit,  as  having  been  on  the  first  day  of  the  month,  proof 
that  said  transfer  was  on  the  fifth  day  of  said  month,  does 
not  constitute  a  variance  between  the  allegation  and  proof. 
Manchester  Fire  Assurance  Co.  v.  Feibelman,  308. 
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1.  8ale  of  decedent" a  lands;  measure  of  damages  for  failure  to  comr 

ply  with  the  terms  of  same, — ^When  the  successful  bidder  at 
the  sale  of  a  decedent's  lands  under  the  probate  decree  fails  to 
complete  the  purchase  by  complying  with  the  terms  thereof, 
the  land  may  be  re-sold  at  his  risk ;  and  if  a  less  price  be 
brought  at  the  second  sale,  the  first  purchaser  becomes  liable 
to  the  person  injured  by  his  default,  for  the  difference  be- 
tween the  amount  paid  at  the  first  sale,  and  the  price  brought 
at  the  second,  together  with  the  expenses  of  the  second  sale. 
Howison  V.  Oakley,  il5. 

2.  Same;  implied  condition   in   contract    of    purchase. — In    every 

judicial  sale,  there  is  a  condition  implied  by  law.  which  does 
not  depend  on  any  expression  of  the  condition  in  the  order  of 
sale,  or  in  the  terms  announced  at  the  time  of  the  sale,  that  j 
the  purchaser  fails  to  comply  with  the  terms  of  the  purchase, 
if  accepted  by  the  court,  the  land  may  be  re-sold  at  his  risk, 
and  lie  will  pay  the  deficiency  arising  on  the  second  sale,  to- 
gether with  the  expenses  thereof.  lb,  215, 
8.  Same:  upon  a  re-sale  the  difference  in  the  amount  of  the  sales, 
together  with  the  cost  is  stipulated  damages, — Where  the  pur- 
chaser, at  the  sale  of  a  decedent's  lands  under  an  order  of  the 
probate  court,  fails  to  complete  the  purchase  by  complying 
with  the  terms  thereof,  and  there  is  a  re-sale,  the  difference 
between  the  amount  paid  at  the  first  sale  and  the  price 
brought  at  the  second,  together  with  the  costs  of  the  second 
sale,  is  in  the  nature  of  damages  stipulated  by  the  parties, 
and  recoverable  as  such;  and  If,  for  any  cause,  such  stipulated 
damages,  which  are  the  measure  of  recovery  for  failure  to 
complete  the  sale,  are  not  recoverable,  there  can  be  no  recov- 
ery at  all,  not  even  nominal  damages.    Ih,  215, 

4.  Same;  when  there  is  no  re-sale;  measure  of  damages, — In  such 

case,  if,  after  the  failure  of  the  purchaser  to  complete  his  sale 
by  complying  with  its  terms,  there  is  no  re-sale  of  the  prop- 
erty, the  implied  agreement  as  to  the  measure  of  damages  is 
no  longer  binding  on  the  parties;  and  in  that  event  there  can 
be  a  recovery  of  the  actual  damages  sustained,  the  measure  of 
which  damages  is  the  difterence  between  the  amount  bid  and 
agreed  to  be  paid  and  the  market  value  of  the  land  at  the 
time  of  the  breach,  sold  on  the  same  tferms.    lb.  215, 

5.  Same;    recovery    of    liquidated    damages;    sufficiency     of     com- 

plaint,— The  liquidated  damages  recoverable  from  a  purchaser 
at  a  sale  of  decedent's  lands  under  an  order  of  the  probate 
court,  who  fails  to  complete  said  sale  by  complying  with  the 
^  terms  thereof,  being  composed  of  two  separate  and  distinct 
items,  (1)  the  difference  between  the  amount  paid  at  tlve  first 
sale  and  that  brought  at  the  second,  and  (2),  the  necessary  ex- 
penses incurred  by  reason  of  the  second  sale,  in  an  action 
against  such  purchaser  for  the  breach  of  his  contract,  a  com- 
plaint claiming  both  items  as  damages  is  not  demurrable  be- 
cause it  falls  to  show  that  the  plaintiff  is  entitled  to  recover 
only  one  of  the  items,  if  it  contains  suflicient  allegations  to 
justify  a  recovery  of  the  other.    76.  215. 

6.  Same;    to   fix    liability,   the   re-sale    must    be    upon    the    same 

terms  and  without  unreasonable  delay. — In  order  that  a  pur- 
chaser of  a  decedent's  lands  at  a  sale  under  a  decree  of  the 
probate  court  shall  be  held  liable  for  loss  occasioned  by  a  re- 
sale, made  necessary  by  his  default  In  complying  with  the 
terms  of  the  first  sale,  the  second  sale  must  be  upon  the  same 
or  equally  beneficial  terms  as  the  first,  and  after  no  unreason- 
able delay,  or  at  least  there  must  be  no  injury  caused  thereby 
to  the  first  purchaser;  and  if  this  condition  as  to  the  second 
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Bale  is  not  observed,  the  liability  of  the  first  purchaser  is  con- 
fined to  the  necessary  expenses  incurred  by  reason  of  the  sec- 
ond sale.  And  this  rule  is  not  affected  or  changed  by  the  fact 
that  the  defaulting  purchaser  also  becomes  the  purchaser  at 
the  second  sale.    Ih.  215. 

7.  Same;    security    for    purchase    money    provided     by    statute; 

neither  court  nor  personal  representative  has  power  to  de- 
mand different  security. — When  the  lands  of  a  decedent  are 
sold  on  credit  by  a  decree  of  the  probate  court*  the  manner  in 
which  the  payment  of  the  purchase  money  must  be  secured  is 
not  left  to  the  court  nor  to  the  executor  or  administrator  to 
determine,  but  is  prescribed  by  statute,  which  provides  that 
"the  executor  or  administrator  must  secure  the  purchase 
money  by  taking  the  notes  or  bonds  of  the  purchaser  with  at 
least  two  BufQcient  sureties/'  (Code  of  1896,  $171),  and 
neither  the  court  nor  the  executor  or  administrator  has  power 
to  authorize  or  demand  security  of  a  different  character;  and 
upon  the  tender  by  the  purchaser  of  his  notes  or  bonds  with 
two  sufficient  sureties,  he  is  entitled  to  demand  that  the  sale 
be  confirmed.    Ih.  21,5. 

8.  Same;  same:    when  security   insufficient,    purchaser   should    be 

notified  thereof,  before  sale  vacated. — ^Where  the  lands  of  a 
decedent  are  sold  on  credit  by  decree  of  the  probate  court,  the 
purchai^r  at  said  sale  is  not  in  default,  so  as  to  become  re- 
sponsible for  a  loss  occasioned  by  a  re-sale  merely  because, 
when  the  sale  is  reported  to  the  court,  it  ascertains  from  the 
evidence  presented  that  the  sureties  on  the  notes  are  insuffi- 
cient; but  the  condition  precedent  to  the  first  purchaser's  lia- 
bility for  failure  to  complete  the  purchase  is  that  he  should 
be  notified  of  such  finding  by  the  court,  and  be  given  an  op- 
portunity to  furnish  sureties  satisfactory  to  the  court,  and 
without  a  compliance  with  this  condition,  the  court  is  not 
Justified,  under  the  statute,  (Code  of  1896,  $  175),  in  vacating 
the  first  sale  and  ordering  a  re-sale  at  the  risk  of  the  first  pur- 
chaser,   lb.  215. 

9.  Partition  in  probate  court;    jurisdiction    of    only    legal    estates. 

In  a  proceeding  in  the  probate  court  for  a  sale  of  lands  for 
partition,  only  the  legal  estate  is  before  the  court  for  adjudi- 
cation, and  the  court  has  no  Jurisdiction  over  equitable  rights 
and  estates ;  and  in  such .  a  proceeding,  where  all  the  parties 
claiming  any  interest  in  the  lands  are  before  the  court,  and 
the  court  acquires  Jurisdiction  of  all  matters  and  interests 
contained  in  the  partition,  and  the  proceeding  is  in  every  re- 
spect regular,  and  the  decree  in  legal  form,  and  the  sale  is 
confirmed,  the  purchaser  at  the  sale  holding  a  deed  executed 
under  the  order  of  the  court,  acquires  the  legal  estate  in  said 
lands,  upon  which  he  can  defend  an  action  of  ejectment  subse- 
quently brought  by  parties  who  had  only  an  equitable  estate 
therein.     Caperton  v.  Hall  265. 

10.  Trusts:     purchaser     from     trustee    acquires     legal     title. — At 

common  law  the  legal  estate  in  the  hands  of  the  trustee  has 
precisely  the  same  properties,  characteristics  and  incidents 
as  if  the  trustee  had  been  the  absolute  beneficial  owner,  and 
being  invested  with  the  legal  title  all  conveyances  by  the  trus- 
tee, whether  to  an  innocent  purchaser  or  not,  or  whether  in 
contravention  of  the  trust  or  not,  operate  upon  the  legal  title 
and  vest  it  in  the  grantee.    Robinson  v.  Pierce,  273. 

11.  Husband  and  wife;  purchase  of   land  by   husband   with   wife's 

money;  right  of  wife  to  maintain  bill  to  remove  cloud  from 
title. — Where  in  the  purchase  of  land  by  a  husband,  which  he 
pays  for  with  the  corpus  of  his  wife's  separate  estate,  he  takes 
the  title  thereto  in  his  own  name,  a  subsequent  conveyance  of 
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said  lands  by  the  husband  to  the  wife  invests  her  with  the  ab- 
solute fee  simple  title;  and  while  in  possession  as  such  owner, 
the  wife  can  maintain  a  bill  to  have  cancelled  and  removed 
as  a  cloud  on  her  title,  a  deed  to  said  land  to  a  third  person, 
executed  and  delivered  by  the  sheriff  to  him.  as  the  pur- 
chaser of  said  lands  at  a  sale  under  the  levy  of  an  execution 
issued  on  a  judgment  recovered  against  the  husband,  subse- 
quent to  his  conveyance  to  the  wife.  Beddow  v.  Sheppard,  47^. 

WARRANTY. 

1.  Contract  of  sale;  no  implied  warranty  when  article  sold  upon 
personal  inspection. — When  goods  or  articles  are  sold  after 
personal  inspection  by  the  purchaser  and  there  is  no  express 
warranty  as  to  the  quality  of  the  article  sold  or  its  fitness 
for  any  particular  purpose  upon  the  delivery  of  the  identical 
goods  sold  in  accordance  With  the  contract,  there  is  a  com- 
pliance on  the  part  of  the  seller  with  his  part  of  the  contract, 
irrespective  of  the  quality  or  suitableness  of  the  article  for 
the  purpose  for  which  it  was  bought,  which  renders  the  pur- 
chaser liable.    Moore  v.  Barber  Asphalt  Paving  Co.,  56S. 

WILLS. 

1.  Dower;  widow  not  entitled  thereto  when  she  fails  to  dissent  front 
husband's  unll  in  which  provision  is  made  for  her. — A  widow, 
who  is  provided  for  by  the  will  of  her  husband,  and  fails  to 
dissent  in  the  time  and  manner  required  by  statute,  (Code  of 
1886,  §$1963,  1964;  Code  of  1896,  SS4259,  4260),  and  it  does  not 
appear  by  the  will  that  she  should  have  such  provision  in  ad- 
dition to  her  dower,  is  not  entitled  to  dower  in  the  lands  which 
her  husband  owned  at  the  time  of  his  death,  or  of  which  he 
was  seized  during  coverture  and  which  had  been  conveyed  by 
him,  or  had  been  sold  under  execution  against  him,  in  his 
life  time,  and  purchased  by  strangers,  to  whom  the  wife  and 
widow  of  the  deceased  had  made  no  conveyance  or  release  of 
dower.    Sanders  v.  Wallace,  US. 

WITNESSES. 

1.  Evidence;  admissibility  of  evidence  as  to  the   testimony  of   ab- 

sent witness;  when  proper  predicate  not  laid. — When  a  wit- 
ness who  testified  on  the  former  trial  of  a  pending  case  is 
absent,  and  for  the  purpose  of  laying  a  predicate  for  the  in- 
troduction of  the  testimony  of  such  absent  witness,  another 
witness  testifies  that  he  knew  said  absent  witness  and  lived 
in  the  same  section  of  the  county  with  him.  that  he  had 
learned  that  he  had  left  the  State,  and  had  not  seen  him 
since  a  certain  night  several  months  before  the  pending  trial, 
and  that  on  the  night  referred  to  the  absent  witness  executed 
in  his  presence  a  conveyance  of  his  homestead,  and  said  that 
he  was  going  the  next  day  to  Arkansas,  such  testimony  is  not 
a  su£Bcient  predicate  for  the  admission  of  evidence  of  what 
the  absent  witness  testified  on  the  former  trial.  Dennis  v. 
State,  72. 

2.  Same;  same;  error  uHthout  injury. — The  erroneous  admission  in 

evidence  of  what  an  absent  witness  testified  at  the  former 
trial  on  an  insufficient  predicate  is  ewor  without  injury,  when 
later  in  the  progress  of  the  trial  it  was  shown,  without  con- 
flict, that  such  absent  witness  was  out  of  the  State  and  resided 
in  another  State.    lb.  72. 
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3.  Witnesses;    when    inconsistent    statements    can  not  he  proved. 

When  in  the  examination  of  a  witness,  no  proper  predicate 
for  his  impeachment  has  heen  laid,  evidence  of  declarations 
made  by  such  witness,  inconsistent  with  the  testimony  given 
on  the  trial,  is  inadmissible.    Suther  v.  State,  88. 

4.  Same;   cross   examination. — In  the  cross  examination  of   a   witr 

ness  introduced  for  the  defendant  in  a  crimini^l  case,  it  is 
permissible  for  the  State  to  ask  such  witness  if  he  did  not  at 
a  certain  time  and  place,  state  to  a  certain  named  person  that 
he  was  afraid  not  to  testify  for  the  defendant,  lest  the  de- 
fendant should  have  him  arrested;  such  statement,  if  made, 
being  proper  matter  for  the  consideration  of  the  jury  in 
weighing  the  testimony  of  the  witness.  Ih.  88. 
6.  Criminal  law;  ill  will  of  witness;  charge  in  reference  to 
weight  of  the  evidence. — ^While  the  bias  or  ill  will  of  a  wit- 
ness should  always  be  considered  by  a  jury  in  weighing  his 
evidence,  it  is  not  the  province  of  the  court  to  instruct  the 
*  jury  that  but  little  or  no  credence  should  be  given  the  tes- 
timony of  a  witness,  because  of  his  ill  will;  the  jury  being 
the  sole  judges  of  the  weight  of  such  testimony.  Norwood  v. 
Sate,  m. 

6.  Same;   same;   same. — ^While    the    manner    of   testifying   by   a 

witness  may  demonstrate  ill  will  or  feeling  against  the  de- 
fendant, and,  therefore  may  generate  in  the  minds  of  the  jury 
a  reasonable  doubt  as  to  the  defendant's  guilt,  it  does  not 
necessarily  follow  that  such  manner  must  produce  such  an 
effect;  and  a  charge  which  demands  an  acquittal,  if  the  wit- 
ness for  the  State,  in  his  mode  and  manner  of  testifying, 
demonstrates  ill  will  against  the  defendant,  whether  the  jury 
in  fact  entertained  a  reasonable  doubt  of  his  guilt,  is  erro- 
neous.   Ih.  ISJjf. 

7.  Witness;   impeachment   can   only    he  upon  statements  that  are 

material. — Only  such  statements  of  a  witness  as  are  material 
to  the  issue  being  tried  can  be  the  basis  for  proof  of  contra- 
dictory, statements.    Morrow  v.  Camphell,  SSO. 

8.  Evidence;   objections   to   illegal   testimony  not  waived  hy  cross- 

examination. — In  the  trial  of  a  case,  where  facts  testified 
to  by  a  witness  are  erroneously  admitted  as  evidence,  against 
the  objection  of  one  of  the  parties  litigant,  such  party,  by 
the  cross-examination  of  the  witness  as  to  the  facts  erro- 
neously admitted  in  evidence ,  does  not  waive  his  objection 
to  the  legal  testimony.    Morrissett  v.  Carr,  585. 

9.  ^ame;  ownership   of  personal  property,  a  fact  to  which  witness 

may  testify;  cross  examination. — The  ownership  of  personal 
property  is  a  fact  to  which  a  witness  may  testify,  and  on  cross 
examination  such  witness  can  be  required  to  state  the  partic- 
ular tacts  on  which  the  claim  of  ownership  rests;  but  if,  on 
such  cross  examination,  the  witness  testifies  to  facts  to  prove 
the  ownership,  which  are  illegal  and  inadmissible  in  evidence, 
his  testimony  as  to  ownership  should  be  excluded.    Ih.  585. 

10.  Same;  same;  same;  case  at  har. — In  an  action  of  trover  by  an 

executor,  where  the  defendant  testifies,  against  plaintiff's  ob- 
jection, that  he  was  the  owner  of  the  property  alleged  to 
have  been  converted,  and  on  cross  examination,  in  response 
to  a  question  asked  him  by  plaintiff  as  to  how  he  became 
the  owner,  he  replied  that  he  became  the  owner  by  virtue  of 
a  purchase  from  the  plaintiff's  testator  in  his  life  time,  such 
a  response  is,  under  the  statute,  (Code  of  1896,  §1794),  illegal 
and  inadmissible  in  evidence;  and,  therefore,  while  the  an- 
swer as  to  his  being  the  owner  of  the  property  is,  stand- 
ing alone,  admissible,  when,  upon  cross-examination  it  was 
shown  that  his  proof  of  ownership  was  dependent  upon  illegal 
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testimony,  and  upon  facts  which  are  incompetent  in  evi- 
dence, both  answers  should  be  excluded.    Ih.  585, 

11.  Elections;    witnesses    competent    to    testify    how    they    voted. 

Where  in  the  trial  of  a  contest  of  an  election,  the  falsity  of  the 
tickets  as  contained  in  the  box  returned,  by  reason  of  alleged 
fraudulent  substitution,  is  the  principal  ground  of  the  con- 
test, it  is  competent  and  proper  to  prove  by  said  electors  at 
said  election,  for  whom  they  voted;  and  the  contestant  is  not 
limited  to  the  tickets  themselves  to  show  how  the  electors 
voted.    McDonald  v.  Wood,  589, 

12.  Evidence;   relevancy  as   to   lines   designated   on  map   or  plat. 

Where  in  the  trial  of  a  case,  the  correct  location  of  the  lines 
designated  upon  a  map  or  plat  is  a  material  issue,  it  is  com- 
petent to  ask  a  witness,  who  is  not  an  expert,  whether  he 
knows  anything  about  such  lines;  such  question  not  neces- 
sarily calling  for  expert  testimony .    Ih.  589. 

13.  Same;  same;  competency  of  witness. — In  such  a  case,  a  witness 

who  knows  nothing  of  the  true  location  of  the  lines  on  the 
map  inquired  about  except  the  information  derived  by  him 
from  a  survey  made  by  the  surveyor  employed  by  him  to  lo- 
cate such  lines,  is  incompetent  to  testify  on  the  subject;  such 
testimony  on  his  part  being  merely  hearsay  evidence.  Ih.  589. 

14.  Same;  proper  mode  of  raising  ohjection  thereto. — ^Where  ques- 

tions to  a  witness  are  not  objectionable,  but  the  answers 
state  facts  that  are  illegal  or  inadmissible  in  evidence,  the 
remedy  is  by  a  motion  to  exclude  such  facts  instead  of  by  an 
objection  to  the  question.    Ih.  589, 
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